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THERIOT, J.

The defendant,   John Odowd,'   was charged by felony bill of

information with two counts of aggravated incest, violations of Louisiana

Revised Statutes section 14.78. 1.  He pled not guilty and, following a jury

trial,  was found guilty as chargect.    He filzd motions for new trial and

postverdict judgment of acq_uittal,  both of which were denied.     The

defendant was sentenced to twenty-five years at hard labor without the

benefit of parole on both counts.  The district court ordered the sentences to

be served concurrently.    He now appeals,  alleging three assignments of

error.  For the following reasons, we affirm h.is convictions and sentences.

FACTS

On November 21,  2008,  eight-year-old twin sisters K.O.  and L.O.

reported to their school counseior that their father, the defendant, touched

them inappropriately. 3 The counselor reported the matter to the Department

of Children and Family Services  (" DCFS")  for St.  Tammany Parish.

However, because it did not meet the criteria for an allegation, the case was

closed out.    The girls later disciosed the inappropriate touching to their

mother.   On November 1, 2010, K.O., L.O., and their mother went to the

Slidell Police Department and spoke with Officer Joel Hoskins.   The girls

told Officer Hoskins that the defendant would lie on top of them and try to

1 The record contains the spelling of the defendant' s name as " O' Dowd," but we will use
the spelling as set forth on the indictment.

Z The bill of information states that the dates of the offenses were June 3, 2008, through
October 30, 2010.  Prior to its 2008 amendment, aggravated incest of a victim under the
age of thirteen was punishable by life imprisonment.   See 2008 La. Acts No. 33, §  1.

Thus, the prosecution should have been instituted by grand jury indictment rather than a
bill of information.    See State v.  ,Smith;  542 So.2d 175  ( La.  App.  ist Cir.  1989).
However, the testimony established that the abuse actually began after the August 15,
2008, effective date of the amendment Therefore, institution of the prosecution by bill
of information is not reversible error under Louisiana Code of Criminal Procedure article
92 L

3
The minor victims herein are referenced only by their initials.    See La.  R.S.

46: 1844( W).   
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kiss them.   After the disclosure, interviews for both K.O.  and L.O. were

conducted at the Children' s Advocac Center for St.   Tamman andY Y

Washington Parishes.

K.O.  was ten years old and in the ffth grade at the time of her

interview.  She stated that the defendant would get in the bed with her, try to

kiss her, and grab her breast area.  She stated that the first time this happened

was while she was in the third grade, and the most recent occurrence was

three weeks or a month priar to the intezview,  She also stated that the abuse

did not  "really"  happen while her mother was in Iraq.`    At trial,  K.O.

testified that the inappropriate behavior went on from the time she was in the

third grade until 2010.  When asked whether she remembered stating in her

interview that no abuse occurred while her mother was in Iraq, K.O. stated

that she did not remember saying that, but that her memory would have been

better at the time of the interview than at the time of trial.

L.O. was also ten years old and in the fifth grade at the time of her

interview.   She stated that the first time something happened that made her

feel uncomfortable was after her txiother returned from Iraq.  L.O. stated that

the defendant would get into the bed with her, try to kiss her, and would put

his hand inside her underwear.    The defendant would also put his hand

undemeath her shirt and touch her breast area.    On one occasion,  the

defendant put his hands inside L.O.' s pants and touched her vagina.    L.O.

testified that the touching went on for two years.

ASSIGNMENT OF ERROR NUMBER 1

In his first assignment of error, the defendant contends that the district

court erred in not allowing him to question his ex-wife ( the victims' mother)

4 The victims' mother returned home from Iraq in June 2009.
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as to the actual circumstances surrounding their separation and divorce.

Specifically, he claims that he vvas unable to establish the " clear probability

offalse accusations" and that he was the " victim of his ex-wife' s schemes."

According to the defendant,  his ex-wife  "brainwashed and coached"  the

victims in an effort to gain custody which he alleges was previously denied

to her due to her " sexual identity issues."  The defendant argues that the jury

should have been informed why his ex-wife was denied custody in order to

understand the improbability that, absent some significant event, she would

be awarded custody in the future."    He asserts that the district court' s

exclusion of this evidence hampered his ability to present a defense.

Prior to trial, the defendant filed a motion in limine seeking to allow

him to reference the reason he and his ex-wife divorced and why he was

awarded custody and child support.    At the hearing on the motion,  the

defendant argued that his ex-wife left him because she wanted to undergo a

sex change operation and that she was denied custody due to her gender

identiry disorder.  The defendant claimed that the only way his ex-wife could

get custody of the children was to manipulate them into making false

allegations of sexual abuse,    Thus,  the defendant argued that testimony

regarding the circumstances sunounding the divorce was necessary in order

to prove his ex-wife' s underlying motive.

The court ruled that the prejudicial nature of the defendant' s ex-wife' s

gender identification issues was greatly outweighed by any probative value.

It pointed out that the defense could argue the defendant' s ex-wife

manipulated the children,  but did not feel that it was necessary to allow

testimony regarding the transgender issue because it was such a " hot-button"

issue.   The court also opined that if that information were presented to the

jury, "that' s the only thing they hear.  They don' t hear anything else at that
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point.  It' s so prejudicial, and it' s not probative of anything."  Thereafter, the

defendant filed writ applications seeking review of the ruling, which this

court, and the Louisiana Supreme Court, denied.   State v.  O' Dowd, 2012-

1465 ( La. A p. lst Cir. 9/ 1 U12) ( unpublished), writ denied, ? 012- 2013 ( La.

9/ 12/ 12), 97 Sa.3d lOQS.

The credibility  a witness m y be attacked by any party, including

the party calling him.  La. Code Evid. art. 607( A).  Credibility of a witness

may be attacked or supported by evidence in the form of general reputation

only, subject to limitations.   La, Code Evid, art.  608( A).5 Particular acts,

vices, or courses of conduct of a witness may not be inquired into or proved

by extrinsic evidence for the purpose of attacking his character for

truthfulness, other than conviction of crimes as provided in Articles 609 and

609. 1 or as constitutionally required.  La. Code Evid. art. 508(B).

A criminal defendant has the constitutional right to present a defense

pursuant to IInited States Ccns itution amendments VI and XIV and

Louisiana Constitution article 1, section 16.  A defendant should therefore be

allowed to present evidence on any -relevant matter,   State v. Blank, 2004-

0204 ( La. 4/ ll/07), 955 So.2d 90, 130, cert, denied, S5 U.S. 994, 128 S. Ct.

494,  169 L.Ed.2d 346 ( 2007).   Relevant evidence is evidence having any

tendency to make the existence of any fact that is of consequence to the

determination of the action more probable or less probable than it would be

without the evidence.   La.  Code Evid:  art. 401.   All relevant evidence is

5 The limitations in Article 608( A) axe:

1) The evidence may refer only to character for truthfulness or untruthfulness.
2) A foundation must first be established that the chazacter witness is familiar with the

reputation of the witness whose credibility is in issue. The characzer witness sha11 not
express his personal opinion as to the character of the wimess whose credibility is in
issue.

3) Inquiry into specific acts on direct examination while qualifying the character witness

or otherwise is prohibited.
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admissible, except as otherwise provided by positive law.  Evidence which is

not relevant is not admissible.  La. Code Evid. art. 402.  Although relevant,

evidence may be excluded if its probative value is substantially outweighed

by the danger of unfair prejudice, confusion of the issues, misleading the

jury, or by considerations of undue delay, or waste of time.  La. Code Evid.

art. 403.  Ultimately, questions of relevancy and admissibility are discretion

calls for the district court and its detenmination should not be overturned

absent a clear abuse of discretion.  State v. Duncan, 98- 1730 ( La. App.  lst

Cir. 6/ 25/ 99), 738 So.2d 706, ? 12- 13.

Defense counsel questioned the defendant' s ex-wife regarding their

divorce and custody dispute.    She testified that she and the defendant

separated in June 2004 when she moved to Iraq,  and  vere divorced in

November 2004.  She further stated that the defendant was awarded custody

and that she was ordered to pay child support.   She returned from Iraq in

October 2005 and worked in Houston unril she moved back to Iraq in

December 2006.  She d'ad not move back permanently from Iraq until 2009.

The defendant' s ex-wife testified that she attempted to get custody in July

2009.  In her petition, she alleged that the defendant was physically abusive

to the victims.

The defendant,  his ex-wife,  and their children attended a court-

ordered evaluation session for custody on November 23, 2009.  However, no

mention of sexual abuse was made by the defendant' s ex-wife or the victims

during the course of the ihterview.  The farensic psychologist conducting the

interview opined that the children thrived under the care of the defendant

and saw no compelling reason to recommend a change in domiciliary

custody.  On November 24, 2010, the defendant' s ex-wife filed a petition for

protection from abuse against the defendant on behalf of herself, the two
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victims, and a third minor child belonging Eo the defendant and her.  Defense

counsel pointed out that at the time the proteciive order was filed,  the

defendant' s ex-wife was $ 25; 000.00 in arrears far child support payments.

During examination of the defendant' s ex-wife,  defense eounsel made it

clear that she " r aliy vvar.ted to get custody of,[ner] children."

Defense counsel' s exaAnination of the def ndant' s ex-wife established

her strong desire to be awarded custody of her children as well as the

potential that she manipulated the children in order to get custody.   The

district court acted well withiri its discretion when it concluded that the

probative value of testimony that the defendant sought to present regarding

his ex-wife' s transgender issue was outweighed by the risk of diverting the

jury' s attention and confusing the issues.   Accardingly, we do not fmd a

substantial denial of the defendant' s right to present a defense.

ASSIGNMENT QF ERROR NUMBER 2

In his second assignment of error, the defendant argues that Louisiana

Constitution article I, § 17( A), which allows for nonunanimous jury verdicts,

violates equal protection under the Fourteenth Amendment of the United

States Consritution and Louisiana Constitu'c on article I,  §  3.   Speci cally,

the defendant contends that racial discrimination was a substantial and

motivating factor behind the enactment of Article I, § 17( A).  The defendant

also complains that the nonunanimous jury v0rdicts violate his right to a jury

trial under the Sixth and Fourteenth Amendments of the United States

Constitution.

It is well-settled that a constitutional challenge may not be considered

by an appellate court unless it was properly pleaded and raised in the court

below.   First, a parly must raise the ttnconstitutionality in the court below;

second, the unconstitutionality of the statute must be specially pleaded; and
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third,  the grounds outlining the basis of unconstitutionality must be

particularized.  State v. Hatton, 2007-2377 ( La. 7, 1/ 08), 985 So.2d 709, 718-

19.  The defendant failed to properly raise his constitutional challenge in the

district cour.  The failure. to pxeserve the issue notwithstanding, we ddress

the defendant' s argument.

Whoever commits Yhe crime of aggravated ince t on a victim under

the age of thirteen when the offender is seventeen years of age or older shall

be punished by imprisonment at hard labor for not less than twenty-five

years nor more than ninety-nine years.   At least twenty- five years of the

sentence imposed shall be served without benefit of parole, probation, or

suspension of sentence.   La R.S.  14: 78. 1( D)(2).   Article I,  §  17( A) and

Louisiana Code of Criminal Procedure article 782(A) provide that in cases

where punishment is necessarily at hard labor, the case shall be tried by a

jury composed of twelve jurors,  ten of whom must concur to render a

verdict.  Under both state and federal jurispradence, a criminal conviction by

a less than unanimous jnry does not violate he right to trial by jury specified

by the Siath Amendment and made applicable to the states by the Fourteenth

Amendment.    See Apodaca v.  Oregon,  4 6 U.S.  404,  92 S. Ct.  1628,  32

L.EdZd 184 ( 1972); State v.  Belgard, 410 So.2d 720, 726- 27 ( La.  1982);

State v. Shanks, 97- 1885 ( La. App. lst Cir. 6/29/ 98), 715 So.2d 157, 164- 65.

This court and the Louisiana Supr°eme Court have previously rejected

the argument that' ArCic le I, §  17( A) violates the right to equal protecrion.

State v. Bertrand; 2008- 2215 ( La.  3117109), 6 So3d 73$, 742- 43; State v.

Smith, 2006-0820 (La. App. lst Cir. 12/ 28/ 06), 952 So.2d 1, 16, writ denied,

2007- 0211  ( La.  9/ 28i07);  964 So:2d 352.     In Bertrand,  the Louisiana

Supreme Court specifically found that a nonunanimous twelve-person jury

verdict is constitutional and that Article 782 does not violate the Fifth, Sixth,
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and Fourteenth Amendments. 5 Moreover, the Bertrand court rejected the

argument that nonunanimous jury ierdicts have an insidious racial

component and pointed out thati a majority of the United States Supreme

Court also rejected that argument in Apodaca.'   Although Apodaca was a

plurality rather than a majority decision, the CJnited States Supreme Court

has cited or discussed the opinion various times since its issuance and, on

each of these occasions, it is apparent that its holding as to nonunanimous

jury verdicts represents well-settled law.    Bertrand,  6 So3d at 742- 43.

Thus,  Louisiana Constitution article I,  §   17A and Louisiana Code of

Criminal Procedure article 782A are not unconstitutional and, therefore, not

in violation of the defendant' s federal constitutional rights.   See State v.

Hammond, 2012- 1559 ( La. App.  1st Cir. 3/ 25/ 13),  ll5 So3d 513, 514- 15.

Accordingly, this assignment of error is without merit.

SUPPLEMENTAL ASSIGNMENT OF ERROR

In a supplemental assigxunent of error, the defendant argues that the

district court erred in denying his motion to quash based on the grounds of

double jeopardy.   The defendant contends that the State went beyond the

scope of permissible closing argument by continually referencing his prior

bad acts for the sole purpoae of causing a mistrial.    Specifically,  the

defendant complains that the State repeatedly rnade improper references to

conduct in Oklahoma anvolving the defendant and his cliildren from a

previous marriage.  The defendant also' complains that the State went beyond

6 In Bertrand, the court only considered Article 782, while the defendant in the instant
case attacks Article I, § 17( A) itseI£  We find this approach to be a distinction without a
difference because Article 782 closely txacks the langixage of Article I, § 17( A).

Apoclaca involved a challenge to the nonunanimous jury verdict provision of Oregon' s
state constitution.  Johnson v. Louisiana, 406 U.S. 356, 92 S. Ct. 1620, 32 L.Ed.2d 152
1972), decided with Apodaca, also upheld Louisiana' s then-existing constitutional and

statutory provisions allowing nine- to-threejury verdicts.
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the scope of pez7missible argum mt by speculatzng wkzat might have happened

to the victims had they nut come farward:

The defendant and his parents testified at the original triaL The

defendant stated that he had tva o daughters from a pre ious marriage.   On

direct examinaYion, he was asked if he ever did anythi g inappropriate to

those two daughters, and he responded that he did not.  He testified that he

did not live with them in Oklahoma and was never investigated for a charge

of sexual abuse against either of them.  On cross- examination, the defendant

again stated that he was never investigated far sexual allegations against

either child in Oklahoma.    

Both of the defendant' s parents testified on cross- examination that the

defendant' s children from his previous maniage were put into foster care in

1991.   At the time the children were pl ced into foster care, the defendant

was working in California.    The defendant' s parents were contacted by

DCFS and went to Oklahoma to get the children,  but did not bring the

children back to Louisiana with them because the children' s mother wanted

them.   They stated that the children were put into foster care because their

mother, the defendant' s first wife, abandoned them.   On redirect, when the

defendant' s father was asked wrhy the children were placed into foster care,

he testified that the younger child, who was approximately three years old at

the time, told someone at her school that the defendant touched her.   The

school employee reported the child' s statement.

The defendanYs mother testified that an agent from DCFS visited

their home in November 2008 after the complaint was made by K.O. and

L.O. to their school counselor.  The DCFS agent told the defendant' s parents

that the children' s mother had not reported the complaint to the police and

proceeded to talk about the sexual abuse.   The defendanYs mother stated,
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a] nd I said,  describe to me what sexua abuse rxieans to you.   Because

touching, to me, doesn' i mean sexual abuse."

During the closing argument;  the prosecutor  tated that K.O.  and

L.O.' s " horrible memori s" we e " better t%aan having ev n worsE memories

and wors thiz gs happen to ther,a,   Beca ase,  invariably,  at sume point in

time, this conduct --."  TI e defen ant objected to the State' s comment, and

the district court sustained the ob ection.     During the rebuttal closing

argument, the prosecutor atated:  

Don' t forget Oklahoma'.  Don' t forget what happened in
Oklahoma.   Don' t Foxget.   He claims. that the wife abandoned

the kids.   But when his parents went to go get the kids, they
wouldn' t give them to them.

OCS in Oklahoma. gave them to the wife because she
wasn' t the one that was accused of sexual abuse.

Thay couldn' t get the kids.  The wife got the kids.  That' s
why there' s an open-door policy at the house. 8

The OCS people went to the house where they lived.  And
when they got to the house, they found Grandmother.

The grandmother talked to those people.  They didn' t talk to
the kids.  The kids were never consulted.  Grandma is the same
witness who said she does not consider sexual abuse as

touching.  That' s her attitude.
OCS couldn' t get past her.

The d f ndant e hjected at this point Qn the grounds of speculation,

and the district court sustained the objection.    The prosecutor went on,

They didn' t -- but she new that she Iost two grandkids because of his

shenanigans in Qklahoma."  The defendant objected again on the grounds of

speculation,  and the district court sustained the objection.     The State

responded, " Your Honor, they testified to that."  At that point, the defendant

moved for a mistrial.  During a bench conference, the court stated, "[ s] how

me one shred of evidence that you sabmitted during this case tlhat indicated

8 The defendant and his tl ree children from his second marriage lived with his parents for
six years.  There was a household rule that the bedroom doors stay open at all times.
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that there was a sexual investigation in Oklahoma. Show it to me now."  The

court then sent the jury out of the courtroom and stated, " You' ve got nothing

there.  And you keep harping on it.  And I think she might be right.  Show it

to me, please."  Citing Louisiana Code of Criminal Procedure article 770( 2)

and finding that no evider ce nad been admitted ralative ta another allegation

of sexual abuse in Oklahoma,  the district court granted the motion for

mistrial.9

Prior to his second trial, the defendant filed a motion to quash on the

basis of double jeopardy.   At the hearing on the motion, the district court

opined that the prosecutor' s remarks may have been the result of "over-

zealousness" and explained that it denied the motion be'cause it did not find

that the prosecution " intentionally goaded the defendant into moving for this

mistrial. i10 When a district court denies a motion to quash,  factual and

credibility determinations should not be reversed in the absence of a clear

abuse of the district court' s discretion.   See State v.  Odom; 2002-2698 ( La.

App.  lst Cir.  6/ 27/ 03),  861 So.2d 187,  191,  writ denied,  2003- 2142  (La.

10/ 17/ 03),  855 So.2d 765.   However,  a district court' s legal findings are

subject to a de novo standard of review.   See State v. Smith, 99- 2094, 99-

2015, 99- 2019, 99- 0606 ( La.7/ 6/ 00), 766 So.2d 501, 504.

The United States Constitution provides that no person shall be twice

put in jeopardy of life or limb for the saine offense. U. S. Const: amend. V.

The Louisiana Gonstitution provides, "[ n]o person shall be twice placed in

jeopardy for the same offense,  except on his application for a new trial,

9Article 770 provides, in pertinent part:  " lipon motion of a defendant, a mistrial shall be
ordexed when a xemark ox comment, made within the hearing of the jury by the judge,
district attorney, or a court official, during the trial or in argument, refers directly or
indirectly to: . . . ( 2) Another crime committed or alleged to have been committed by the
defendant as to which evidence is not admissible[.]"

10 This court denied the defendanYs writ application seeking review of the district court' s
denial of the motion to quash.   See State v.  O' Dowd, 2012- 1299 ( La. App.  lst Cir.
8/ 24/ 12) ( unpublished).
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when a mistrial is declar d,  oz  yhen a m ti n in arrest of jud nent is

sustained." La:  Const.  art.  ]  §  15.   Thus, under this provision, when the

defendant moves for a mistrial; as the defenda nt dàd in the present case,

double yeopard} does not bar reprasecutlon.  La. Cocie Crinra. '. arT. 5' l .

Hc vs,•edar, tha Ur ted States Supreane Co-ar, in a series of decisio ns,

has provide  ar e ce iQ r to t: at a-ul - v..h.er.e the defendant i reqaired to

move for a mistrial due to conduct on the part of the govemment intended to

provoke a mistrial request by a defendant,  See United States v. Dinitz, 424

U.S. 600, 611, 96 S. Ct. 1075, 1081, 47 L.Ed.2d 267 ( 1976); I7nited States v.

Iorn, 400 U.S. 470, 485, 91 S. Ct. 547, 557, 27 L.Ed.2d 543 ( 1971).   The

Double Jeopardy Glause does protect a defendant against governmental

actions intended to provoke mistri l requests and thereby to subjeci

defendants to the substantial burdens imposed by multiple prosecutions.   It

bars retrials where bad- farth coiiduct by the judge or prosecutor threatens the

harassment of an accused by successive prosecutions or declaration of a

mistrial so as to afford the  rosecution a more favorable opportunity to

convict the defendant.  State v. Yi sley, 347 So.2d 2J 7, 219 ( La. 1977).    

In Oregon v, K nnedy, 456 [ J.S. 6?, 674-? 6,  102 S. Ct. 2083, 2089,

72 L.Ed.2d 416 ( 1y82), the Supreme Court explained tha? the intent of the

prosecutor must be examined to determine whether the double jeopardy

clause has been vzolated because ofprosecutorial misconduct:

Prosecutorial conduct tha* might be vi wed as harassment or

overreaching,   even if sufficient to justify a mistrial on
defend'ant' s motion, therefore, does not bar retrial absent intent
on the part of the prosecutor to subvert the protections affarded

by the Double Jeopardy Clause.   A defendant' s motion for a

mistrial constitutes " a deliberate elecrion on his part to forgo his
valued right to have his guilt or innocence determined before
the first trier of fact."    Where prosecutorial error even of a
degree sufficient to warrant a mistrial has occurred,  "[ t]he

important consideration,  for purposes of the Double Jeopardy
Clause,  is that the defendant retain primary control over the

13



course to be followed. ira the e rnt oE uch error."  Only where
the goveznmental conduct in questior, is intended to " goad" the

defendant into moving fox a mistriaP may a defendant raise the
bar of double jeopardy to a second trial after having succeeded
in aborting the rst on has oum nnotion.

Kennedy, 456 U.S. at 675- 76, 02 S. Ct. at 2089 ( citations omitted).

The Court held that a defend,anY may invoke the bar of double

jeopardy only ixi cases in. vvhich the condttct giving •rise te tl'ee suceessful

motion for a mistrial was intended to provoke the defendant into moving for

a mistrial.   Kennedy, 456 U.S.  at 679,  i02 S. Ct.  at 2081.   Moreover, the

Court in kEnnedy ga re deference to the trial court' s findings that the

prosecutorial conduct resulting zn the termination of the defendant' s first

trial was not intended by the prosecutor and elected not to disturb the ruling

of the trial court.  Id.

In the instant ease,  the . record,  does not support the defendant' s

contention that he was provoked into moving for a mistrial.  During a bench

conference after the defendant moved for a mis4rial, tl-ie prosecutor explained

that he spoke with the DCFS agent from Oklahozna.  He also stated that he

asked the defendant' s parents about tke children be ng placed into foster care

and whethe-  there svere an  ae, aal abuse ailegations,   and that the

defendant' s father testified that there were some allegations of sexual abuse.

Based on his statements during the bench c nference, it appears that

the prosecutor believed this information was suffcient to ustzfy mentioning

the incident in Oklahoma.  Because the record contains no zndication of bad

faith or deliberate provocation of the mistrial, we find no error or clear abuse

of the district court' s discretion in the denial of the defendant' s motion to

quash on grounds of double jeopardy.   See State v.  Amato,  96- 0606 ( La.

App.  1 st Cir,  6/ 30/ 97), 698 So. 2d 972, 985, writs denied, 97- 2626 & 97-
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2644  (La.  2/ 20/ 98),  709 Sa2d 772.   This assignment of error is without

merit.

REVIEW FOR ERROR

Initially, we note that our review for errc r is pursuant to Louisiana

Code of Crim,inal Procedure article 92Q,  which grovides that the only

matters to be considered on appeal are errors deslgnated in the assignments

of error and " error that is discoverable by a mere inspection of the pleadings

and proceedings and without inspection of the evidence."  La. Code Crim. P.

art. 920( 2).   

The district court did not wait twenty-four hours after denying the

motion for new trial before imposing sentence.   See La. Code Crim. P. art.

873.    However,  the issue was neither assigned as error,  nor were the

sentences challenged,  nar does the defendant cite an5 prejudice resulting

from the court' s failure to delay sentencing.  Thus, any error which occurred

is not reversible.    See State v.  , ugustine,  SSS So, 2d 1331,  1334- 35  ( La.

1990).

CONV"iCTIONS ND SENTE CES AFFIRMED.
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