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PETTIGREW, J. |

This matter was initiated by a petition f'bf-.c'iéﬁieges based on 2 whistieblower claim
‘ﬂled ih September 2007, and is now be‘_‘fore s Zen.appeal and a supervisory writ
application that challenge several trial court rufings that ultimately deeided, in a judgment
dated September 17, 2013, that the piaintiff cannot collect on a money judgment,
rendered in her fa\/or and against her employer, from the employer’s successor entities.

Specifically, this aepeal is by the p!amtiff,_i.l\/larla B. Whittington, of a judgment
rendered in open court on September 3, 2013, endﬁ l.sj.gned on September 17, 2013, that
granted the motion for summary judgme‘nt_ ﬁ_ied by defenda‘nts Randall A. Gomez,
Dynafab USA, LLC, and Life Hospice, ,LLC_,_and, d?§m?559d Ms. _Whittington's claims
attempting to enforce her money judgment against "gh;em, at her costs. Also before us is
a writ application by Ms_, Whittington, as rela.torq ehauenging the trial court’s denial of her
motion for summary judgment on the issue.{c)f' /ﬁ ‘_so/lido/suceessor liability, and of her
“*motion for entry of final judgment.” After a thorbUgh review of the record and the
arguments presented on appeal and in the writAappli.cation, we affirm the trial court’s
judgment.

BACKGROUND FACTS AND PROCEDURAL HISTORY

Ms. Whittington initiated this whisf!eblowea" action in September 2007 after she
was fired by her employer, defendant Hospice Care Services of Louisiana, LLC (Hospice
Care). In her petition, Ms. Whittington alleged that she was fired from her job as
Hospice Care’s administrator because she had.exposed 'Hospice Care's violations of the
Department of Health and Hospitais (DHH} reguiations to DHH.!

The trial court initially render_e.cj_.summa_rx j._udgm'ent in favor of Hospice Care,

dismissing Ms. Whittington’s claim under the Whistleblower Statute,® but this court

! Specifically, Ms. Whittington asserted that Hospice Care had violated DHH regulations by hiring a director
of nursing who was unqualified because she lacked one year of full-time experience in providing direct
patient care in a hospice, home health, or oncology setting, and because she was simultaneously employed
on a PRN (as needed) basis by another iicensed health care agency.

2 The Whistleblower Statute, La. R.S. 23:967, provides protection to employees against reprisal from
employers for reporting or refusing to participate in illegai workplace practices.



reversed that judgment on September 10, _,2010, and remanded the case to the trial
court for further proceedings. Whittington v. Hospice Care Services of Louisiana,
L.L.C., 2010-0206 (La. App. 1 Cir. 9/10/10) {unpublished),

On December 31, 2009, during the ueﬁdw“v of that appeal, Hospice Care’s only
members, Richard and Linda Mahoney;"«s.-z,;v\".esc;:ute.-ﬁ an “Assignment of LLC Membership
Right” that transferred 100 pefcént of:théir"ﬁwembefShip interest in Hospice Care to
Dynafab, USA, LLC (Dynafab). Dynaf_ab__cgns_i_ged of a sole member and manager,
Randall A. Gomez. Mr. Gomez was aiso the managing member of Life Hospice, LLC
(Life Hospice), which he co-owned with Mr.'VIDé\}id'é."Rbberts. ,v

On June 1 2010, Mr. Goméz"ekéc:utéd"‘aﬁ “Asset "'Sale Agreement with Assumption
of Certain Liabilities,” wherein Hospice 'Cafe, ’thrbugh Mr. Gomez, as its managing
member, transferred to Life Hospice, through'M_f. Gomez, as its managing member, the
following:

1. Hospice Care's DHH License;

2. All furniture, fixtures, éqUip'ment,'inVentory, and supplies
located at Hospice Care;

3. All of Hospice Care's patient records, software, and records
for billing; and o

4, Hospice Care’s right to recmve al outstanding payments due
from Medicare.

The sale agreement further stated that /iLife i-iaspic_e] shall not be deemed to have
assumed any obligation or lability of ,{Hosp!ce Care] other than the Medicare
Overpayment described above.” .(Emphas‘i‘s ,?dd‘?d') _As a result of the-_ assignment and
subsequent sale, Hospice Care remained a’ij.r_nitgd liability company in.good standing,
but without any assets.

Upon learning of the assignment and asset sale, Ms. Whittington supplemented
and amended her petition to add Dynafab, .Life Hospice, and Mr. Gomez as additional
defendants in her suit, alleging they had cethired to defraud her. Life Hospice filed an
exception raising the objection of no right of action, and Dynafab and Mr. Gomez filed

exceptions raising the objections of no right of .action, no cause of action, and



vagueness. The hearing on the deﬁ;zf@;’adaﬁm" exceptions and the trial on the merits were
held the same day. |

Pricr to the triai, the: court au,wmtu fi“m, ngwt.ons of no right of action raised by
Dynafab, Mr. Gomez, and Life E“ios;'}é.s:a.argqj qunée:-z_dl,t?:‘ae f::xceptiorfss of ne cause of action
and vagueness: Since the triai court sustained h@ exceptions of no right of action
raised by the three newly-added defendants, *:_the_ trial on the merits proceeded by Ms.
Whittington solely against Hospice Care, which was not r_epresented by counsel at trial.

At the concluéion of the trial, the trial court rendered judgment in favor of Ms.
Whittington on the merits of her whistleblcwey ‘(wrongfui termination) claim and
awarded her damages in the amount of _55151,26?.90 against Hospice Care. That
judgment was signed on July 26, 2011, and heither_ Ms Whittington nor Hospice Care
appealed. Thué, it is now a final j_udg,m.ent.;,v_” ‘.

Ms. Whittington, however, did appe,a!, 't’n‘e‘ ‘f:ria;] cqur‘t’s judgment sustaining the
newly-added defendants’ exceptions pf no rigm} of a_ctio_n. - On appeal, this court
reversed the trial court, denied the exceptions 'of. no rjght of action, and remanded the
case to the trial court, thereby reinstating Hi}spige Life, Dynafab, and Mr. Gomez as
defendants in this action. Whittington v. Hospice Care Services of Louisiana,
L.L.C., 2012-0540 (La. App. 1 Cir. "2,/25/’13)' {unpublished). In so doing, this court
stated, “[a]s a person wrongfully terminated, there is no question that [Ms. Whittington]
belongs to the class that has a legal interést in the subject matter of the litigation (ie.,
to pursue a judgment for damages she herseif__suétained.)”

On remand,}Msn Whittington ﬁ!ed‘a' ‘Motsonfor Summary Judgment on the Issue
of In Solido/Successor Liability” and a Motwnr«r Entry of Final Judgment,” the denials
of which are at issue before us now. The s'v.i'z")t:.id:i-‘a,:s".:sot.l.éht a J'u‘.d'gmént finding Dynafab,
Mr. Gomez, and Life Hospice soiidariiy 5iébie for the judgment issued against Hospice
Care on the bases of several allegations: (1) 'tﬁat-Dynafab was not made a member of
Hospice Care and therefore Dynafab lacked the power or authority tc transfer assets of

Hospice Care to Life Hospice; (2) that the continuation doctrine should apply in this



case, thereby tran;;ferring alt liabilities of Htaasééce ﬂ,art m_ .Life Hospice; and (3) that Life
Hospice should be‘held liable as a successbr i nnteweat

Dynafab, Mr. Gomez, and Life Hospice filed their own mation for summary
judgment asserting that the assignment .Qf‘zén‘c@rfes_t by. the Mahone‘yé o Dynafab
effectively transferred all mémbershap in Hospice (f’éar.cg_ta Dynaf,ab_; that Ms. Whittington
could not prove that Life Ho‘spice assumed;'!iabj‘iigy ;fc:)rlth'e judgmént in this case; that
Ms. Whittington could not prove ’chafc_M;r;n (Jume:orDvrsafab inﬁemded to commit any
fraud; that Ms. Whittington could ;nc»).i;‘ pierce the veil of Hospic§ 'G;are or Dynafab; and
that Life Hospice and Dynafab WE:i"lve‘l."nQ“( Eé,afr;.i»e,_}{:g,ﬁm;s.‘:Wihittjng'ton AAu,nder_ the theory of
successor liability, the continuation qQ'ct;f'i‘n;e;ﬁtp‘_.r' a5 3 successor ,j.ri i.n_teres't., . (Dynafab,
Mr. Gomez, and Life Hospice madé these ‘_ss;;m_e_::arg_urr@nts in_their» op‘pos‘ition to the
plaintiff’s motions.) oL o

ACTION BY THE TRIAL COURT

The trial court, after hearing arguments and accepting evidence (which consisted
of Mr. Gomez's deposition and attached exhi}bits;,’ and & _'jb‘ihtly submitted afﬁdavit by Mr.
Gomez), very succinctly stated the purpoée of Ms. Whittington's.motions, /e., that she
was “trying to obtain judgment against Dynai."ab' »_an‘q’ Mr. GC)mei on the-'theory that Life
Hospice Services is a successcr of I'im.ittéé:i :i.'a‘abiiity' t.'ca"rporétion o Hosbice Services of
Louisiana, and, therefore, the judgmehi réndered by this court against Hospice Care
Services is enforceabie against Life Hospice, ‘s’.)yrgafab, amd Mr. Gornez individually.” The
trial court also noted that Mr. .Gomezfs atficavit established, w%’thbut contradiction, that
he had no knoWIedge, from the Mahonéys?dr"” am(w:se, of the suit against Hospicé Care

by Ms. Whittington (which by ther, ‘had been dismissed and was

3 In the unique pleading styled “Motion for Entry of Final Judgment,” Ms. Whittington argued that this
court’s prior opinion (that reversed the grant of the-exception raising the objection of no right of action)
warranted the rendering of a judgment declaring Hospice Care, Dynafab, Mr. Gomez, and Life Hospice liable
in solido to the piaintiff for violating the whistleblower statute and for causing damages to the piaintiff as a
result of this violation. We disagree, because Ms. Whittington mischaracterizes this court’s prior opinion,
which as stated earlier, simply ruled that Ms. Whittingto, as a person wrongfully terminated from her job,
was among the class with a legal right to pursue a ciaim for damages she sustained as a result thereof.
That opinion in no way addressed or decided the merits of that claim, particularly, Ms. Whittington’s
attempts to execute her money judgment on the current named defendants.



on appeal) until the case was vemandeﬁ after ewea! and Mr. Gomez Dynafab, and Life
Hospice were added as defendants Based orthe e\»;de : nd arquments presented,
the trial court demed Ms, Whitt wgtmn 5 T ahe crarauzd the dﬂ-femam rnotﬁon for

summary judgment.

Dl&s&_ _‘%&:I@N

Our de novo rewew of the summary Judqmunt granted m this matter in favor of
the defendants, WhICh is a fi na! Judgment and 0u= supervaaory revsew for manifest error
on the trial court’s’ mterlocutory ruhnga on M; Whﬂttmgtons motlons feads us to the
conclusion that the trial court was correct ih 'aii:'of ,.i;ts 'ruiings. We also find that the oral
reasons given by the trial court when fx'endehhg j‘udgjnient adequately address the
assignments of error presented by Ms;‘Whhttihgte‘h'ih her appeal and the issues raised
in her supervisory writ applicat'ion, 'fMoref_c_)\éer',j the_;_tria'! "siiougrt’s reéasons are thorough,
succinct, and as weli put as we could do i‘f"w,e‘ iv{f.eaﬁe'tla,ﬂt:!‘raft our own. Therefore, we
hereby repeat and adopt the reason< guvm y the tna! murt as our ownn:

It is the argument of the pim" i ij .ﬂhte Mr GOMez was
the sole member or the ma j"ii’)?i‘ of Dynafab LLC
and became the manaqmg meinber or one_of the managing
memibers and owners of Life Hospice that, tha., was ali being
done and manipulated by (1 u\mez umted liabiiity

corporations are ‘established. for & reason. | They are
established and are | equaree o 1o En)w torpuate procedures
The iaw is very clear that there is no individual ligbility on
members of a limited iiability corpo; ation except in very
limited circumstances which wouid include fraud . [Tlhere
has been no evidence of fraud in this case. There were
business transactions that were done wherein the Mahoneys
transferred their membership in Hosplce Care Services to
Dynafab USA, LLC.  Later, Ho:mce Care Services of
Louisiana transferred its aSsets to Life Hospice in
consideration for Life Hospice agteemg to pay a [Mledicare
overpayment owed by Hdspice. Carée. The' document
transferring the assets - specifi raiiy ;amited the leamiity ,
assumed by Life Hosplce te the [ aedacare ovei payment
Plaintiff tries to categorize this as mefeiy a name change. -
There is no evidence that that's what was done, [Piaintiff]
[tlries to characterize this-as an atfempt. to defraud Ms,
Whittington. There is no evidence that that was done.
Rather, the evidence is that the | ‘fsahme\/& did not disclose to
Mr. Gomez to Dynafab USA, or to Life Hosplce that there
was a pehding fawsuit. As indicated in argument, when this
matter came up for hearing, I denied the exception of no

cause of action and sustained the ereeptmh of no- right of
action. Those defendants, tt‘at is, Life Hospnce Mr ‘Gomez,




and Dynafab and their representatives feft the courtroom.
Ms. Whittington proceedcd wﬂ“n kmr case against Hospice
Care Services of Lousiana “is. the “rhanner of a ‘default
because there was i one present.” I rendered judgment in
her favor against Hospice Care Services'of Louisiana. There
can be no entry of a iudgment aqarnar those defendants
without them having been present and joined at the trial and
participating in the triai. -So. the. motion for entry of
judgment against them is denied.’ ‘With regard to the motion
for summary judgment, there has been no evidence
introduced to show that this was done in any way to defraud
Ms. Whittington. There has been no evidence that these
parties were merely affecting a name change or that
somehow Life Hospice continued-on.the business of Hospice
Care. They took over the assets, which did include the client
list and so forth, but that does not mean that they continued
to operate that business as such. There has been no
evidence to support the piaintiff's -motion for summary
judgment, and that motion is denied:; -

EET TN

What the plaintiff has alleged agarnat tnese defendants is that
they are somehow suCCessors to- HO:DICG Services of
Louisiana, LLC and that they have sornehow commiitted fraud
upon Ms. Whittington by merely affet:tmg a name change ..
and the sole purpose of the’ trans|er was to defraud Ms
Whittington out of her claim. .. It's also the, argument of the
plaintiff that since Hospice Servrces was defendlng the appeal
of the original granting of summary judgment that that
somehow imputes knowledge of that appeal to Dynafab and
thus to Mr. Gomez and thus to Life Hespice. ... There is no
evidence that [Hospice Services' orrgmal attorney]
communicated whatsoever with Mr. Gomez or Dynafab or Life
Hospice Services. Her knowledge could be. imputed to
Hospice Services of Louisiana. .. But I dont think her
knowledge can be imputed beyond that. And even though
Dynafab may have been the owner of and managing partner
of that LLC [Hospice Services of Louisiana], there is no
evidence that there was any actual knowledge on the part of
Dynafab or Mr. Gomez of that appeal and of its pendency at
the time of the transfer. . Rather, the affidavit of Mr, Gomez
refutes that point. So again, p!amtrff has come forward with
no evidence to show that this was a fraudulent transaction,
that this was done to deprr ve Ms. V\/hrttir*gton of available
assets or recovery on “hefr LdS@ !‘hebe were business
transactions conducted by various LlLS There has been no
showing that there was anythinq underhanded or fraudulent
about what was done. There i, therefore no basis for
liability on the part of Life Hoeprce Serwces Inc Dynafab -
USA, LLC, or Mr. Gomez mdrvrduahy '

T



CONCLUSION
For all the foregoing reasons, the ru%irigs ‘hy the trial court denying Ms.
Whittington’s motion for summary ijdgment and mo_tiOn for entry of a final judgment are
affirmed and the writ application chal!eﬂqnng *h( Se mn 5 is denied. Tnz. judgment of the
trial court granting summary ]udg'nem i favor o Ra%ail A (:ome/ Z)yr=afab USA, LLC,
and Life Hospice, LLC, and dismissjng Ms, Whi\’:tington’s claims against them is also
affirmed. Costs of this appeal a‘re asséssed to pia'i'ntiff, Mar!a B. Whittington.

AFFIRMED. WRIT DENIED. 1



MARLA B. WHITTINGTON FIRST CIRCUIT Tl

R COURT OF APPEAL
VERSUS S

STATE OF LOUISIANA
HO@PI(,E CARE SERVICES OF _ ’

LQUlSIANA, LLC , NQ. 20614 CA 0312

,{HrlN J., concurring,

I CONECLT fa. ._e purpose of wssigning additonal reasons emphasizing the

ploper burden of pr oof on sption for summary udgment

]n support;oli theuf motion for summary udgmem dmendem‘rs who would

b’qrden of pmving at trial_a,rxy basis lor imposing liabi}ity on them. In pazﬁ,émzﬁn
the a.fﬁdavi't o’f‘ Rand.a’ll A. Ggén_cz'., 4 member and'mana_ger of Dynaféb, was fi ‘v.’
'13 a gnmt exhibit ar the hearing on the parties’ cross motions for summéz‘.
";'s,.sdg;jn'x{ent. In his athdavi iL, Mr. Gomwer é’{:x.ted that he had no knowledge that _t_h';c._;
]:gwétai,t filed by plaintiff against her former employer, Héspice Care, was st?l?
-;;eﬁding on appeal at the time of the transactions in question. He further attested to
_t%he‘ fact that the Mghoneys represented to Dynafab t}:_lat the lawsuit filed by plaintii?f
had been dismissed. |
AL that point, the burden shifted to plaintiff to come forward with ewdcme
1o establish that she would be able i satisfy her evidentiary burden at trial tb’z*
defendants entered into the transaéti()n's in questibn in order to escape liability ﬁo*n
her claim against her formef empléyer, Hospice Care, and had knowledge of the
pending claim. La. C.C.P. aﬁt; 966(C)2). “J1,” an exhibit filed jointly by plaintiff
and defendants, was the affidavit of ’\/h Gomez. As stated above, it establishéd.
that: (1) Mr. Gémez had no knowicdge that the lawsuit filed against p‘.ai‘ntiffés
former employer; Hospw; Care, was stiil pendmg, and (2) the Mahoneys

represented to Dynafab ihat the lawsuit had been dlsmlssed Consequently

plaintiff’s own ﬁlings support the defendants’ pesition on the motion for summaty



judgment. Accordingly, because plaihtiff failed to present evidence demonstrai:’iﬁé
that she could meet her evidentiary burden at trial, no genuine issue of material fact
existed, and the defendants were entitled to summary judgment in their favor. La.

C.C.P. art. 966(C)(2); Souza v. St. Tammany Parish, 11-2198 (La. App. 1st Cir.

6/8/12), 93 So0.3d 745, 747.



MARLA B. WHITTINGTON 4 NO. 2014 CA 0312

FIRST CIRCUIT
VERSUS

COURT OF APPEAL
HOSPICE CARE SERVICES OF
LOUISIANA, LLC STATE OF LOUISIANA

WELCH, J., dissents in part.

%U/ I agree that the trial court properly denied Ms. Whittington’s motion for
summary judgment; however, I find that the trial court erred in granting
defendants’ motion for summary judgment. Accordingly, I respectfully dissent in
part.

Plaintiff asserts that defendants are liable to her for a judgment obtained
against Hospice Care on a theory of successor liability. The basic principle of
successor liability, developed in the context of corporations, is that when a
corporation sells all of its assets to another, the successor is not liable for the
seller’s debts or liabilities, except where: (1) the purchase expressly or impliedly
agrees to assume the obligation; (2) the purchaser is merely a continuation of the
selling corporation; or (3) the transaction is entered into to escape liability. Pichon
v. Asbestos Defendants, 2010-0570 (La. App. 4™ Cir. 11/17/10), 52 So0.3d 240,
243, writ denied, 2010-2771 (La. 2/4/11), 57 S0.3d 317.

I believe that therev is a genuine issue of fact as to whether the transactions
in question were entered into in order to escape liability to Ms. Whittington in the
event she obtained a judgment against Hospice Care. Mr. Gomez knew that Ms.
Whittington had filed a lawsuit against Hospice Care before his company,
Dynafab, purchased 100% of the Mahoney’s interest in Hospice Care. He claims
he did not know her suit was still pending at the time of the purchase or at the time
that he, acting as the managing member of both Hospice Care and Dynafab,

transferred Hospice Care’s assets, including its right to receive all outstanding



payments due from Medicare, to his newly formed LLC, Life Hospice. According
to Mr. Gomez, because he did not know of the pendency of the lawsuit, he could
not have entered into the transactions in order to escape liability to Ms.
Whittington. The issue of whether Mr. Gomez knew or should have known that
Ms. Whittington was a potential creditor of Hospice Care at the time of the
transfers is a question of fact that can only be determined by assessing Mr.
Gomez’s credibility and by determining whether his claim of lack of knowledge is
reasonable under the circumstances of this case. However, a court may not make
credibﬂity decisions on a motion for summary judgment. Furthermore, summary
judgment is seldom appropriate for determinations based on subjective facts of
motive, intent, good faith, knowledge, or malice, and should only be granted on
such subjective issues when no genuine issue of material fact exists concerning
that issue. Monterrey Center, LLC v. Ed.ucation Partners, Inc., 2008-0734
(La. App. 1* Cir. 12/23/08, 5 So.3d 225, 232.

In this case, the circumstances surrounding the transactions themselves can
provide a factual basis to support Ms. Whittington’s claim that the transactions
were perfected to escape liability to her, including: (1) Dynafab’s purchase of
100% of the Mahoney’s membership interest in Hospice Care for $5,000.00, where
for a ten month period ending October 31, 2009, Hospice Care had gross revenues
in the amount of $474,612.40; and (2) the timing of the formation of Mr. Gomez’s
LLCs, the acquisitions, and transfers, all of which occurred during the pendency of
the lawsuit, including the following: Mr. Gomez registered Dynafab as an LLC on
March 16, 2009; on December 31, 2009, Dynafab acquired 100% of the
Mahoney’s interest in Hospice Care; Life Hospice was registered as an LLC on
March 12, 2010, and on June 1, 2010, Hospice Care and Dynafab, through Mr.

Gomez as both entities” managing member, transferred its assets to Mr. Gomez’s

2



newly formed LLC, Life Hospice. Whether these transactions were part of a
strategy to deprive Ms. Whittington of any recovery in the event that a judgment
was rendered against Hospice Care on her whistleblower claim is a question of fact
that may not be decided on summary judgrent. Therefore, 1 would reverse the
summary judgment rendered in favor of defendants and remand the case to the trial

court for further proceedings.



