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PETTIGREW, J.

This matter has a protracted hiétory that_ n._eéd not be fully repeated herein. For
the detailed factual and procedural background, see this court’s prior appeal decision,
Doc’s Clinic, APMC v. State, Department of Health and Hospitals, 2007-0480 (La.
App. 1 Cir. 11/2/07), 984 So.2d 711, wri_tde_ﬁiec_l, 2007-2302 (La. 2/15/08), 974 So.2d
665. This opinion will address only those facts relevant and necessary to resolving the
salient issue before us in this appeal -- whether the district court manifestly erred in
sustaining a peremptory exception raising the objection of prescription filed by defendant
UNISYS Corporation (UNISYS) against the piaintiff, The Doc’s Clinic, APMC (Doc’s Clinic),
and dismissing Doc’s Clinic’s claims against UNISYS v\{ith prejudi;e. |

Doc’s Clinic, a professional medical corporation and a DHH licensed Medicaid
provider since 1996, filed a Petitionlfor. Damages -Qh,February 1‘7, 2009, naming as
defendants, DHH, and the following pe_rs@ns, inidi'vidtvjally,' and in their official capacities in
the Medicaid department of DHH: l Paul»v'D;éfvenport, Ben Bearden, Charles Castille,
Joseph E. Kopsa, and Jerry Phillips. Doc’s Clinic aI,Ieged‘ that as a result of a self-audit
performed by it, in response to a DHH request made to numerous Medicaid providers,
DHH sought the voluntary reimbursement ffom Doc’s Clinic for alleged billing
discrepancies, with which Doc’s Clinic disagreed. Doc’s Clinic alleged that DHH performed
subsequent investigations and notified the clinic in July and August 2000, of additional
billing irregularities and of its intention to impose sanctions of recoupment and excluding
Doc’s Clinic and Dr. Kent Hickey, its. office manager and physician/fowner, from
participating in the Medicaid program for a period -of five years. However, following
remand by this court, in 2003, the san»ctionu of _,exclusion was reversed by DHH; but
ultimately, in 2004, DHH imposed sanctions c.,)nhDoc"s Clinic for recoupment.

As a result of those sanétiohs, Doc’s Clinfc alleged that it was compelled to
terminate its business; and in the petition, it sought to recover lost profits that Doc’s Clinic
claims it could have realized but for DHH's wrongful and tortuous actions in wrongfully

excluding it from the Medicaid program.



As fully detailed in this court’s prior appeal decision, DHH sanctioned Doc’s Clinic
with the recoupment of approximately $26.1,0655;933 that was aliegedly overpaid by DHH
to Doc’s Clinic as a resuit of alieged billing désgrepanciesi This court, in that prior appeal,
reversed the recoupment and ordered re!mb_u;ifsej'nent fo Doc’s Clinic. Doc’s Clinic,
APMC, 984 So.3d at 733. As noted 5&)@\/@, DHH's Wriﬁ _Was‘denied by the Supreme Court
on February 15, 2008. Doc’s Ciinic maintains 'that this court’s reversal of the recoupment,
and the subsequent writ depial by the SUp_reme; Cc)urt _g'afvé rise‘to its claims for damages.

The DHH defendants filed an exception railsing}the‘_obj_ec‘tion of_ prescription.  In
opposition to that exception, Doc_’s' ci_i,ni§ a‘rgu;ed :.that thg wrlt denial by the Supreme
Court on February 15, 2008, marked, :the ie,nd.bf:__t_hé}a1c:|minj;stratiye procedure it was
statutorily required to follow to challen‘ge DHHs , sa_n-‘ctions, and also, marked the
beginning of the running of the one-year pres;rip;ive peripd during which it could file a
suit seeking tort damages arising from the negligent, fraudulent, and wrongfully imposed
sanctions by DHH upon it.! Thus, Doc’s Clinic claimed that its petition for damages
naming DHH and the oth_ef individual deféndants}within that prescriptiVe period was
timely filed. The district court sustained the defendants’ eXcéption of prescription as to
Doc’s Clinic’s tort claims on vApri‘i>30, 2013.2 | | |

On April 17, 2013, Doc’s Clinic ﬁléd an a‘meinding petition for daméges adding as a
defendant, UNISYS Corporation, as DHH's fiscal intermediary, alleging that it negiigently
and/or intentionally implemented a fraudulent auditing system that did not comply with
federal guidelines, that it failed to advise Doc's Clinic of thleidiscrepanc?es in the electronic
system (as compared to the mahual HCFATISO(‘)&forms), ar'\d' that its eléctronic submission

system was incompatible with Doc’s Clinic’é biliing system. Doc’s Clinic alleged that

1 A person or entity that wishes to contest an administrative sanction imposed by the DHH secretary may
seek judicial review first, by a hearing conducted by the Department in compliance with the Administrative
Procedure Act, and thereafter, by a hearing in the Nineteenth Judicial District Court. La. R.S. 46:437.4.C(1),
(2) and (3). See also La. R.S. 49:964 and 965, detailing the procedure of judicial review and the appeal
thereof.

2 That judgment was appealed by Doc’s Clinic to this court, and was docketed as 2013 CA 1845; however,
after issuing a rule to show cause why the appeai should not be dismissed, as it appeared it was from a
partial judgment without the required designation as a final appealable judgment required by La. C.C. P. art.
1915(B), this court dismissed that appeal on March 13, 2014,



UNISYS was jointly and soli‘dar‘iiy} liable wfi:h fthe_} previously named defendants.®> UNISYS
filed an exception raising the objection of prefcnption In opnosition to UNISYS's
exception, Doc’s Clinic asserted that it s da ns adaanst UNISYS arose out of the same
conduct, transaction, or vocrur'rence set frnr;%;n i the‘. Qrmina! petitlan" the’refdre those
claims relate back to that filing date o@* Fet»rua"v ,u 2;@09 ana the ‘amending petition is
therefore, timely, pursuant to La. C C.p. art 1153

UNISYS's exception was heard by the distnc’t court on July 22, 2013. Notably, only
counsel for UNISYS was present at that .hearing;;}_neither;.co‘unsel for, nor representative
of, Doc’s Clinic made an appearance. Foilowing that.hearing, the district court signed a
judgment August 1, 2013_,k susfaining the.exceptionf' ﬁndﬁng alldaims against UNISYS had
prescribed, and dismissing Doc’s Clinic’s claims against UNISYS with prejudice.® Doc’s
Clinic appealed that judgn1ent.

A trial court's findings of fac't."onf- th‘e."issueof prescription are subject to the
manifest error-clearly wrong standard of revsew Gunllot v Doughty, 2013-1348 (La.
App. 1 Cir. 3/21/14), 142 So. 3d 1034 1041 wr;d d 2014- 0824 (La 6/13/14), 140
So0.3d 1192. At the trlal of a peremptory exueptlon ewdence may be introduced to
support or controvert the defense of prescnptaon if |ts grounds do not appear from the
petition. La. C.C.P. art. 931. Genera!l'y, in the absence Qf ewdence, the objection of
prescription must be decided based upon the facts alleged in the petition, which must

be accepted as true. Illes v. State ex rel. Div. of Admin., Roman Catholic Church

of Diocese of Baton Rougei 2014m0689' (La. App. 1 Cir, 12/23/ 14), So.3d

IN -

3 In our previous decision, thIS court descrlbed UNISYS's role.as fo!iows P

The UNISYS Corporation is DHH's fiscal intermediary in connection with the

processing of Medicaid claims submitied by authorized heaith care providers.

Pursuant to its contract' with the State &f Louusnana, UNISYS performs various

services relative to the administration of the Medicaid program, including the

processing, payment, and review or adjudlcatnon of resmbursement claims Doc’s

Clinic, APMC, 984 S0.2d at 716, fi.2: ‘
* The record before us contains the one-page transcript of that hearing. Presumably, since neither the
plaintiff nor its counsel was in attendance, the district court did not hear argument, and no evidence was
presented. The district court merely stated that the exception was very similar to the one it had previously
sustained in favor of DHH and that the piaintiff’s late-filed opposition to the exception raised the same
arguments as before. The district court stated, “clearly any tort claims had prescrlbed and sustained
UNISYS's exception with regard to any cialms in tort.



On appealv Doc’s Cli’nicA reiterateé |ts .’erg;ement:‘ advanced in opposition to the
exception: that the one-year prescriptive. perrod drd not begin to run until after it had
exhausted its administrative remedies regardrng its challenge to DHH's sanctions, which
was February 15, 2008, the date on which the_ySu:premeCourt dehued writs. Doc’s Clinic
also argues on appeal, for the first t‘rmei thatUNlSYS is a joint tortfeasor with the
defendants named in the original petition, arrd,.pursuant to La. C.C. art. 2324(B) and (C),
the timely filing of the original petition interrtl,pted preecri,ption as to UNISYS.

UNISYS asserts that prescription was eyi,de_rrt»frqm the erce of the original petition
and the amending petition through whit:h it was‘edded as a ‘defend‘ant. It argues,
therefore, that the burden Qf proof shifted;tq Doc’s Clinic_,, to present evidence and/or legal
support that its tort clai'ms;-:ageinst'U_Ntsyg:i'fv:were jfnb’t :p,reseri‘bedf;5. “Noting Doc’s Clinic’s
absence from }the hearin'g_”»on ‘the ex‘eepti’dh_ gnhd-}its; _féi!t‘jre to’ present any evidence
whatsoever, UNISYS maintains Doc’s 'Clini“c*'feﬂ;w.oefui.iy*short_of' meeting its burden of
proving its claims were notprescribed. UNISYS, maintains that the district court did not
commit manifest error in sustaining ‘its eXc_eption oh" thi‘_s basis alone. However, UNISYS
additionally argues that Doc’s Clinic cannot ralse for the first time on appeal, the new
argument that UNISYS is a Jomt tortfeasor and therefore the orrglnai petltlon served to
interrupt prescription against it. Finally, UNISYS asserts that even if this iate-posited
argument were to be considered, it Iecks merit because the district court also sustained
an exception of prescr'iption-‘in f'a'\)or of the originaily n'erned defendants; therefore, even if
UNISYS'’s joint-tortfeasor "st_atu'sv were COnsidere'dﬁ thetort claims are stil prescribed.

We find it "uhneces"séry" to"‘addr’eSS: euther ofthe ‘rv);ér?t'té‘e’."‘argjtrmerits‘o‘n appeal, as

we find a separate basis exists upon which it can bé detérmined that the district court did
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> We agree with UNISYS's representation of the law arid the applicable burden of proof. Ordinarily, the
party pleading prescription bears the burden of proving that the claim has prescribed. Oracle Oil, LLC v.
EPI Consultants, Div. of Cudd Pressure Control, Inc., 2011-0151 (La. App. 1 Cir. 9/14/11), 77 So.3d
64, 67, writ denied, 2011-2248 (La. 11/23/11), 76 S0.3d 1157. However, when prescription is evident from
the face of the pleadings, the burden shifts to the plaintiff to show the action has not prescribed. Straub v.
Richardson, 2011-1689 (La. App. 1 Cir. 5/2/12), 92 So0.3d 548, 552, writ denied, 2012-1212 (La. 9/21/12),
98 So.3d 341, cert. denied, 133 S.Ct. 1805, 185 L.Ed.2d 811 (2013). The petition and the amending petition
seek damages arising out of sanctions that were imposed . in 2004. Thus, the one-year tort claims are
prescribed from the face of the petition. Accordmgly, the burden then shifted to Doc’s Clinic to show that
the claims were not prescribed. o :



not manifestly err in sustaining the exceptican ,of,prescription, In the earlier appeal by
Doc’s Clinic, challenging the .sanctions impgsed upon it by DHH, this court noted: “[s]ince
the exclusion order and $28,432.51 recoupment have been reversed, this appeal relates
exclusively to the August 4, 2000 rec@upmeaf_nt.” ‘(E‘m'phasis_ added.) Doc’s Clinic,
APMC, 984 So.2d at 718. ‘Th'iS court was referring to the first phase of Doc’s Clinic’s
administrative process. Doc’s Clinic’s or}iginal_‘ éhalie:ngeeto DHH’s sanctions had been
heard by an Administrative_ Law Judge who s‘.ubmitli:ed‘a recommended decision to the
then DHH Secretary (David W. Hood) thet_recommended .reversal of the exclusion order,
as well as the majority of the remaining recoupment amount. At that time, DHH
Secretary Hood issued a final deeision on _April 3, 2003, that accepted the ALJs
recommendation to reverse the exclusion order, but reversed the ALJ’s recommendation
regarding the recoupment,;instead uphojgljng-th_e.grecqqpment./ Thereafter, Doc’s Clinic
continued to proceed wi»th the administrative process by challenging the remaining
recoupment in the Nineteenth Judicial Distrjct Court. :

The sanction of excluding Doc’s(CIinic:_ from pa,rticipaﬁng as a Medicaid provider for
five years, which forms the basis in the petition for damages for lost profits, was reversed
by DHH Secretary Hood’s decision dated April 3, 2003. Aithough Doc’s Clinic filed
subsequent pleadings fer judicial review of DHH’s actions, those Subsequent pleadings
concerned only the issue of the recoupment, as the exclusion of Doc’s Clinic had been
reversed and was not further challenged by a"ny" party. -

Delictual actions are subject to a liberative préscription of one year, which begins
to run from the day injury or damage is Sustained. La. C.C. art. 3492. Prescription
commences when a p‘IainAtivff obtains 'aEtuei jb‘rv'eens;t‘rl}'c‘::ti\)e knoWIedge of facts indicating
to a reasonable person that he ,‘o’r‘vshf:e" lSthEVECtImOT a tort. " Guillot, 142 So0.3d at
1046. Constructive knowledge is Whate'Vef h;ot‘/"ce is ehough to excite attention and put
the injured party on guard and call _fb)'.inc;iuiryi"‘SUCH notiee is tantamount to knowledge

or notice of everything to which a reasonable inquiry may lead. Id., see also Campo v.

Correa, 2001-2707 (La. 6/21/02), 828 So.2d 502, 510-11.



Based on i:he foregoing, we find ';i:h@f:__@s; Qf ‘Apmi-; _20(,33! Doc’s Cﬂ’inic}had actual
knowledge that the sahction of excluding it from participation in the Medicaid program
had been reveréed. Thus, as of that date, Doc’s Clinic had nctice that the éanction of
exclusion that had been imposed on it was wrongfully imposed, and therefore,
prescription began to run from that date on all tort claims, including the claims at issue for
jost profits that Doc’s CIinic may have had against the defendants involved in the
sanctioning process. Accordingly, those ciaims prescribed one year from that date, or
April 3, 2004. Therefore, the petition for damages filed on Fébruary 17, 2009, as well as
the amending petition filed on April 17, 2013, adding UNISYS as a defendant, asserted
claims that were prescribed, and untimely filed.

For the foregoing réasonS, we find the district court did n’oi: err in sustaining the
exception of prescription filed by UNISYS and dismissing Doc’s Clinic’s claims against it.
Accordingly, that judgment is affirmed. Ali costs of this'appeal' are assessed to the
plaintiff, The Doc’s CIin'ic, APMC.

AFFIRMED.
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