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PETTIGREW, J.

Plaintiffs appeal the trial court's judgment granting summary judgment in favor of
defendants and dismissing, with prejudice, their claims} against defendants. For the
reasons that follow, we amend in part and affirm.

FACTS AND PROCEDURAL HISTORY

Michael Catania, the deceased husband of plaintiff, Kris Catania, had previously
been married to Dorinda Catania, a St. Bernard Paris‘h,resident. At all times pertinent
hereto, Michael was a resident of Iberville Pariéh._ Following his divorce from Dorinda,
Michael's child support obligation was court ordered. When Michael fell into arrears on his
child support payments, Dorinda initiated cha'rges against him in St. Bernard Parish for
criminal neglect of family. On SeptemberVZ, 2009,_ Dorinda executed an affidavit for an
arrest warrant for Michael. Both the affidavit and the sUbsequent arrest warrant were
signed by Justice of the Peace Howard Luna.

According to Dorinda, she faxed the,»afﬁdavit to Deputy Maria Small of the Iberville
Parish Sheriff's Office ("IPSO"), and Deputy Small advised her that the affidavit was not
sufficient to arrest Michael. Rather, Deputy Small told her that the St. Bernard Parish
Sheriff's Office ("SBPSO") would need to fax the warrant to her. Dorinda testified that
SBPSO confirmed with her that they were sending a copy of the warrant to IPSO.

On Septembel; 22, 2009, Michael surrendered himself in St. Bernard Parish, where
he was arrested and incarcerated in the St. Bernard Parish jail.‘ On September 23, 2009,
SBPSO marked the warrant satisfied in its ARMMS system. "Michael remained incarcerated
until January 14, 2010, when he pled guilty fo the chalrges and was sentenced to 6
months in parish prison, suspended, and placed on unsupewised probation, with certain
conditions, including a sentence of 114 days in parish prison with cfedit for time served.
On July 3, 2010, Michael committed suicide. |

Deputy Small, a 25-year employee of IPSO, testified that she is the Chief Criminal
Deputy Secretary and has been in charge of the Warrants Division for approximately 17
years. According to Deputy Small, she received the warrant for Michael's arrest on

September 21, 2009, and entered it into her computer as an active warrant on the same



day. Subsequently, when Deputy Smiali ‘I.eaméd that Michael was deceased, she
contacted SBPSO to advise them of Michael's death. Deputy Small spoke with Kathy
Bayham and advised her that IPSO WOu!d be recalling the warrant frormn their system.
Deputy Small recalled the warrant on July 6, 2@1@

Deputy Small indicated that the normal rec’aifl procedﬁre for warrants was that the
issuing sheriff's office would either cali or ,fax with notice that the warrant was to be
recalled. Deputy Small explained further:

Q. So it's your testimony that the only time that you would recall a
warrant is when some parish calls you to tell you that it's been satisfied?

A. They can fax me sdmethihg or they~ can call me.

Q. Should, in your opinion, in y0uf 25 years of expefience, should the

St. Bernard Parish Sheriff's Office, when a warrant is satisfied, call every

sheriff in the state of Louisiana and tell them that -

A. If they sent it - E

Q. -- or fax it to them?

A. If they sent it to every parish in the state bf Louisiana, they should.

That's how I do my warrants. I have something attached that wherever I

sent it to and if it's recalled, I recall it from ali of the parishes that I sent it

to.

Deputy Small testified that she had no knowledge Qf when or even if Michael was
ever arrested in St. Bernard Parish. When shown a computer printout from SBPSO's
ARMMS system reflecting Michael's warrant "SATISFIED BY ARREST" as of September 23,
2009, Deputy Small indicated that she would have expected to be notified by either
phone or fax that Michael's warrant was satisfied. Deputy Small did note, however, that
while both IPSO and SBPSO each have ahlARMMSﬁ systéfn; the two were not connected.

In a sworn affidavit, Colonel Peter Tufaro, the commander/supervisor of the
Criminal Records Division of SBPSO, conﬁrmed»tahat' there is no connection between the
ARMMS system in St. Bernard and the ARMMS system |n Iberville. Colonel Tufaro further
noted that the warrant issued by Justice of the Peace Luna on September 3, 2009, for

Michael's arrest was not entered into the NCIC system by SBPSO. Finaily, Colonel Tufaro

explained that he conducted a search of the records maintained by SBPSO and was
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unable to locate any record indicating.that any employée of SBPSO notified IPSO of the
warrant issued by Justice of the Peace Luna _f@r Mithaeﬂ's arrest on September 3, 2009.

Deputy Kathy Bayham indicatéd tha{t"ébe_stérted 'vvofking‘ for SBPSO 5 years ago.
She handies the daily operations of the _yCrmﬁma‘i Rémrds Division. With regard to
warrants, Deputy Bayham testified that she was involved Wbith‘ every aspect, /e, entering
the warrants into ARMMS, issuing the warrahts; Iarjd recailing warrants.. When asked
about the communication between SBPSQ _éndiPSQ, conéerning the status of the arrest
warrant following Michael’s incarcerati,or_i, _t_he.foll,o,wihg colloquy occurred:

Q. I will follow up on what Mr. Tillery was doing. I think we agree that
when St. Bernard Parish entered into its [ARMMS] System the arrest
warrant for Mr. Catania that in and of itself entering into the [ARMMS]
System would not have told any other sheriff's office that an arrest
warrant existed. They have to.ask or find out some other way?"

A. Correct.

Q. You are speculating a little bit and I uhderstahd that. You were not
there. One way or another the St. Bernard Parish Sheriff's Office faxed a
physical copy of the arrest warrant at.somebody’s request?

A. Correct.

Q.  To Ibervilie Parish?
A.  Uh-huh (affirmative response.)

Q. Now, what would prevent St. Bernard, your criminal records section
from noting in the [ARMMS] entry or any other records your department
thinks wouid be reliable a note to the [effect] ... be sure to get back with
them if or when it is satisfied? What would stop that from happening?
That is just noting we faxed a physical copy of the arrest warrant to
another parish; be sure to get back to them when it is satisfied?

A. We faxed them a warrant to be honest with you. If you faxed
them an open warrant and they offered information, why wouldn't they
call months later to see if the warrant was still good? That is what I
would do if the shoe was on the other foot. I would never arrest anybody
... without finding out if this warrant from a few months, next year, or last
year, or 10 years from now -- we go through that a lot. You might have a
warrant for 10 years. You have got -- the only safe way ... to avoid
human error is to check with [the other] agency to see if it is still good.

Q. Is there anything that wouid keep the St. Bernard Parish Sheriff's
Office from making a note in the -- sounds iike relatively few instances --
when an arrest warrant is ... actually sent to another sheriff's office to
note that be sure to give Iberville a call if this is deemed satisfied; let
them know? '



PSR S,

A. There is nothrng to prevent us fmm domg that bu’t there is nothing
that says we should do that A

Q. This is why T asked?

A. Nobody does it for us ether. You know, I can understand why.
That is a lot of people you are dealing with. . There [are] a lot of people
and parishes. We have not had a mobﬂem that 1 know of.” We will give
you any information you want. Al vou havc_ to do is call 24/7.

Q. Let me go over this scenario. Then .ask some questions. Let's
assume in this case Mr. Catania turned himself into St. Bernard. St
Bernard Parish enters into its [ARMMS] that the warrant of September
23rd, 2009 is deemed satisfied. I think we are in agreement Iberville
Parish Sheriff's Office would not know of that as of September 23[rd],
24th, or what have you. It seems that this opens up a situation where
even if you have a far, far less tragic outcome, a person could be arrested
by the sheriff's office to whom a warrant had been sent; arrested at his
work, at his home .

Not a traumatic event ]USt sorry, srr turn around ‘We will have to
handcuff you and we will take you down to the station. "It is found out
that it is not valid, that would still seem even in those circumstances to be
a real unpleasant event if.it was’ unnecessary and it would seem that it is
not a huge barrier to make a.note in the [TARMMS] or some other St.
Bernard Parish Sheriff's record wrll be sure to follow up with that other
parish and let them know if or when it is satisfied?

A.  Ttis the same thing. It is not & very hard thing for that policeman
or deputy to do -- to know what he should do and call to make sure this
person should be arrested before he puts handcuffs on him at his home or
on his job.

Q. Isthere a written protocol for your department criminal records?

A. I don't have one.

Q. Who would have one?

A. Protocol is the Way thmgs are done Thar is the way they have

been done. We have not had.a probiem with them. That is how you are

trained to accept the phone calls when the deputy -- when any police

officer calls, you find out anything they need to know and whether or not

the warrant is good, you make sure of that. You check your records even

though your warrant might say. satisfi ed, You make sure he is arrested for

it. It is all in the system right here.  You can pull it all 'up before you

answer that question, you check the whole thing. That is to - to me the

best way. I have not had a problem wuth it. B

Six months after Michael's release from the St. Bernard Parish jail, Kris received a
phone call from a friend, who advised Kris that she had been questioned at the local Wal-
Mart by an IPSO deputy concerning Michael's 'Whereaboutsn - This prompted Kris to call

Deputy Sheriff Stephen Engolio of the IPSO on July 3, 2010, to inquire about the alleged



warrant. Deputy Engolio confirmed that there was, in fact, a warrant in their system from
SBPSO. Because it was a holiday we'e.kend,' Deputy Engolic was unable to verify the
outstanding SBPSO warrant. HoweVer, he. did ihstrUct 'Kri:s for both of them to come to
his office the following Tuesday <o he muﬁd ,”make, some‘ calls™ about the wafrant.
Deputy Engolio never told Kris that he W’ouid“ a'rféé_.t_MighaeL‘ Rather, he advised Kris that
if the warrant was valid, Michael "couid go on donn that way" and surrender to SBPSO.
Deputy Engolio did confirm, however, that neithe\r‘I‘PSO nor SBPSO ever tried to execute
the warrant on Michael. Not long _after the p,_l:'ngne:_ call. to Deputy Engolio, Kris told Michael
about their conversation. According to Kris, Mich’ael was upset, angry, confused, and
scared. When Kris attempted to conta¢t the St. Befﬁard Parish jail about the warrant, she
was told that Michael would have to go there him‘gsel;f;to ﬁnd out if there was a warrant.

Kris testified that they had gon'e to"h“er‘ .pa;“r’ent’s_'k'housve *wi"th the }kids that day to
visit and eat watermelon. Accordi'ng to Kns,M:chaeI ‘had: started drinking at about 10:00
that morning and had consuméd ‘ab‘out‘ a f;;AiAX-pack of béer.' She estimated that he drank
his last beer around "2:00ish." Kris also indiéatéq that. Michael would normally take Xanax
and hydrocodone, twice daily, and assumed that he.\lhac}l téken his morning medicine that
day as well. It was on the drive home from her parents' house when Kris made the
phone call to the St. Bernard Parish jail. Mich_aé_l was present during that call and was
aware of what Kris had been told. Shortly ‘thereafter, they arrived at home and Michael
committed suicide in their backyard.‘ o |

Whén asked if Michael had ever talked about committing suicide before he was
incarcerated in 'Septemb.er"2009‘,' Kris indicafte{d_that after} he was released from prison,
Michael had said "he would die beforeheeverhadtogo back." She also indicated that
Michael talked about committing Sl;litia‘“é-b!‘iééi before, ’ééﬁae?'t‘in'ievﬁrior to 2009, when he
had gotten "down and out" over somethi_ng ’t‘ha_t. héppgned with his older children.
However, Michael never sought any mentvaijh'ea"lt.h'tréatménf. P

Kris testified that on the day of Michael's suicide, they had discussed the warrant
situation with her parents. Michael told ther‘n: that he "wasn't gbing back." When asked if

Michael threatened to kill himself that day, the following‘coIIOquy occurred:
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Q. Was he threatening to kill himseif at any point during that time?

A. He had talked about it. Weli, he had taiked about when they picked
him up showing the gun to the deputies when they pulled up to get him
and make the deputies shoot him.

Q. I'm not quit [sic] sure what you are saying. Explain that to me
again. I

A.  He told me that he was going to wait until the deputies pulled in to
get him.

Q. On the warrant?

A. Yes, ma'am.

On November 10, 2010, Kris, individually and -on behalf of her minor daughter,
Halayna Catania, and Haley Catania (hereiriafter cOI_Iectiver referred to as "Kris"), filed a
petition for damages against Sheriff Ja;k Ste‘phens ‘an'd SBPSO (hereinafter collectively
referred to as "defendants"), in the ‘18th Jud‘ic,ial'~Di_'st'riyct Court ("18th JDC"), Division A,
bearing docket number 69630. Alleging that dé_fendahts were negligent in failing to
expunge the arrest warrant issued for Michaei, _‘Kris sought damages for Michael's
wrongful death; past and future loss of support; loss of consortium; mental anguish; loss
of love, guidance, affection, and companionship; and funeral expenses. On June 29,
2011, Michael Vincent Catania, Jr. and Brittany Lynn Catania (hereinafter sometimes
referred to as the "Catania plaintiffs"), the adult children born of the marriage between
Michael and Dorinda, filed a similar petition against defendants in the 18th IJDC, Division
D, bearing docket number 70493. Defendants'ﬁied general denials in response to both
claims, along with exceptions raising thevobjéctibiﬁs 6f imbrdper venue, lack of procedural
capacity, and no cause 6f action, O‘n‘ October 31, '2611; thé trial court sighed an order
transferring the Catania plaintiffs' casé'if'to"bi;\‘}isiIOhf‘A‘:of the 18th JDC. The'trial court
signed an order on Novembér 30, 201 1, CotnSOIidé'ti'hg the ca~se_s" for trial.

The Catania plaintiffs later amended "th;'eif suit to add a claim for damages against
The Princeton Excess and Surplus Lines Insufahcé Co"r'np:any ("Princeton™). Princeton was
the liability insurer for defendants at all times pertihent hereto. Princeton answered the
suit and filed exceptions raising the objections of improper venue, lack of procedural

capacity, and no cause of action.



Thereafter, defendants filed a motion fer‘summa;ry judgment, seeking dismissal of
all the claims against them. Defendants urged that they 'were entitled to judgment on
liability as a matter of law, as piaintiffs could not p‘reVaE‘! on any of the elements necessary
for a negligence claim; namely, duty, breach of duty;i ceuse-in-fact, and legal cause. In
support of their motion for summary judgment, ,defendants submitted the following:
1) the affidavit executed by Dorinda on September 2, 2009, in support of the arrest
warrant to be issued against Michael; 2) th‘e)ar_rest warramt issued by Justice of the Peace
Luna on September 3, 2009; 3) excerpts from,the deposition of Deputy Small; 4) the
affidavit of Colonel Peter Tufaro, commander of the Criminal Records Division of the
SBPSO; 5) certified records from IPSO-rega»rding the warrant at issue; 6) excerpts from
the deposition of Dorinda; 7) excerpts from the depeSition ,ot Deputy Engolio; 8) Michael's
medical records from Dr. Gerard Falgoust datedMay 11‘,_2(‘)0'9, indicating that Michael had
a longstanding history of anxiety dis’order. }and‘ chronie pain syndrome; and 9) the autopsy
report, which confirmed "[m]ultiple drug ihtdkieation," and a bloed alcohol level of .154.

Kris and the Catania plaintiffs opposed defendants' motion f.or summary judgment
and filed cross motions for summary judgment ,’ctontending that.defendants were liable as
a matter of law for the wrongful death .of,Michael.. : Submitted in support of the cross
motions for summary judgment were the following exhibits: 1) excerpts from the
deposition of Dorinda; 2) excerpts from the deposition of Deputy Bayham; 3) the affidavit
executed by Dorinda on September 2, 2009, in support of the arrest warrant to be issued
against Michael; 4) excerpts from the depesi}tion_of DeputyA Small; 5) certified records
from IPSO regarding the warrant at issueé 6) excerpts from the deposition of Kris; 7) a
message sent by Kris to Dorinda on myspace.com the mer'ning' before Michael committed
suicide, questioning Why she was trying_to h‘avle him arrested again; 8) a printout from
the website thinkstream.com, describmg the technology available to law enforcement in
Louisiana for communications between databases; 9) a copy of a letter Michael wrote to
Kris while he was incarcerated; 10) an unsigned affidavit of Kris' mother, Brenda Griffin;

11) an unsigned affidavit of Kris' father, William Griffin; 12) a note from Cpl. D. Culpepper



regarding Michael's warrant and the fac;t,f&i!*‘eaﬁvﬁthe,:wah:ant ,haq two CC,N2 numbers that
needed to be combmed (Cpi. Lulpeppe; as@ mdif;ated that oecause of the two CCN
numbers, the warrant “did rnot- Load pmp@ rly™ und raemded to be satisfied i i ARMMS. ), 13)
report and affidavit of Dr. Marc L. Zammwm@m a clinical, medical, and forensic
psychologist who was asked to réview .ce:rt'a’ah a@mmem» pertéming to Michaéiis arrest,
incarceration, and suicide; and 14) arrest-~_re§ai:ed death statistics deveioped by ‘the_ United
States Department of Justice.

Following a hearing on the motions, the triaizlco‘u’rt mleq from the bench, granting
defendants' motion for summary judgment.‘v~ The trial court found that Michael's suicide
was not foreseeable and did not fall within the scope of the duty Qwed by the defendants.
The trial court also denied the cross m'otﬁbns ftji‘.s,um‘r.hary judémént filed by’ Kris and the
Catania plaintiffs, noting that there exiétéd a ';géhﬁ.iﬁe. iésué‘iofi'rr‘\atérial fact as to whether
SBPSO had notified IPSO that there was ah outstanding warrant.

There are two separate judgments; ‘bbthiéiéhéd by'the trial court on April 8, 2014,
addressing the motionsf"_‘ The judgment'tha;t”f@rms the basis of the instant appeais
provides, in pertinent part, és follows:

IT IS ORDERED, ADJUDGED AND DECREED that the Mation for

Summary Judgment filed on behalf of the defendants, Sheriff Jack Stephens
and the St. Bernard Parish Sheriff's Office is hereby granted in favor of the

2 According to Deputy Bayham, a CCN number is assigned to an inmate upon arrest.

% The other judgment signed by the trial court oh‘Apri! 8, 2014, denied the plaintiffs’ cross motions for
summary judgment, and forms the basis of the appeal in Catania I.

* Prior to rendering judgment, the trial court considered neither the answer nor the exception raising the
objection of no cause of action filed by Princeton in response to the Catania plaintiffs' claims. However, that
would not affect our authority to notice the objection.” In Board of Trustees of East Baton Rouge
Mortg. Finance Authority v. All Taxpayers, 336 So.2d 303, 305 {La. App 1 Cir. 1976), this court, citing
Pogue v. Ray, 272 So.2d 454, 457 (La. App. 2 Cir. 1973}, noted as foliows: -

Although the record does not show that the trial court considered or ruled on the
exception of no cause of action filed by deféndants . . ., under the provisions of La. C.C.P.
Article 927, this court has authority on its own motion fc take notice that the petition and
attached documents do not disclose a cause of action.

Thus, despite the trial court's failure to consider or rule on the no cause of action exception, we find that
the Catania piaintiffs have failed to state a cause of action against Princeton and amend the judgment to
reflect that the Catania plaintiffs’ claims against Princeton are dismissed, with prejudice, for failure to
state a cause of action. ‘
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defendants, Sheriff Jack Stephcn»» and the %ﬁ; B@mard Pansh Sheriff's Office
against the plaintiffs, Kris Catania, andmduaiﬂy and on behalf of her minor
daughter, Halayna Catania, Haley Catania, ‘Michiael V’mcent Catania, Jr. and
Brittany Lynn Catania, dismissing this action with DTEJUdICG

On appeal, Kris assugns the foﬂﬁowmg speuﬂcat ans of error for our review:
1. The Trial Court erred as a matter 'af law in fdi‘lﬁng! w ﬁ‘nd the invalid arrest
warrant issued against decedent Michael Catania entitled the Catania
Appellants to damages for their m}uneﬂ nnrsuant o Artucle i, Sectuon 5 of
the Louisiana Constitution.
2. The Trial Court erred as a matter of law in failing to find that Appellee
SBPSO's failure to present decedent Michael Catania before a judge to
appoint defense counsel within 72 hours of his surrender violated La. Code
of Criminai Procedure Artlcle 230 1 and entitied the Catama Appeilants to
civil damages. ' :
3. The Trial Court erred in failing. to fird the uncontradicted evidence
showed that law enforcement agencies have lorig known about the risk of
suicide by potential arrestees and that the n;k_ of suicide:is foreseeable.
4. The Trial Court erred in failing to find that since the risk of suicide by
potential arrestees is foreseeable to law enforcement agencies like Appellee
SBPSO, such foreseeability imposes a duty on the:part of law enforcement
agencies like the SBPSO to use due care in the |ssuance and removal of
arrest warrants from law enforcement recards S :
The Catania plaintiffs also appealed, assigning'ermr t@ the trial court's judgment as
follows: "The trial court erred in granting defendants' Motion for Summary Judgment and
dismissing plaintiffs’ ciaims on the grounds.that Mr, 'Cai:ania's suicide as a matter of law
was not within the scope of defendants’ duty in this case.” -
SUMMARY. JUDGMENT®
A motion for summary judgment is a procedural device used to avoid a full scale
trial when there is no genuine issue Qf m:ﬁatena;i féé:t'fnr avl'l or part of the relief prayed
for by a litigant. All Crane Rental of Georgia, Inc. v. Vincent, 2010-0116, p. 4 (La.
App. 1 Cir. 9/10/10), 47 S0.3d 1024, 1027, wnit denied, 2 2010-2237 (La. 11/19/10), 49

So.3d 387. While stumimary judgments é'i*é"”"notv\'/';fé'\fo\red!,;""ay:mo'tifbnAfd‘r" surnmary

judgment should only be granted _if'"th’é"f'n‘!éadvl‘n‘?ig"s', depositions, answers to

5 The summary judgment in this case was signed on Aprii 8, 2014; thus, it is governed by the version of
La. Code Civ. P. art. 966 in effect after its amendment by 2013 La. Acts, No. 391, § 1, effective August 1,
2013. See Ciolino v. First Guaranty Bank, 2012-2079, p. 6 n.3 (La. App. 1 Cir. 10/30/13), 133 S0.3d
686, 690 n.3. Changes implemented by a later amendment to Articie 966 are not implicated in this
appeal. See 2014 La. Acts, No. 187, § 1, effective August 1, 2014. Smith v. Northshore Regional
Medical Center; Inc., 2014-0628, p. __n.2 (La. App. 1 Cir, 1/26/15), __ So.3d _ ,____n.3.




interrogatories, and admissio‘ns, 'together} Wlth ‘th‘e 'afﬂdavits, if any, admitted for
purposes of the motion for summary Jt,rc'lgn;lent,‘6 show that there is no genuine issue as
to material fact, and that the movant ls_"entltled to"Summary‘judgment as a matter of
law. La. Code Civ. P. art. 966(8)(?} |

The burden of proof on & motlon lfor summary ]udgment remains with the
movant. However, if the movant wili not bear.the burden. of proof at trial on the matter
that is before the court on the motion for surnmary judgment, the movant's burden on
the motion does not require him to negate allle,}sSentlal elements of the adverse party's
claim, action, or defense, but rather to point out’ to.th'e court that there is an absence of
factual support for one or more elements essentral to the adverse party's claim, action,
or defense. Thereafter, if the adverse party falls to produce factual support sufficient to
establish that he will be able to satlsfy hlS evrdentrary burden of proof at trial, there is
no genuine issue of material fact. La Code CIV P art 966(C)(2)

Thus, once the motion for summary ]udgment has been properly supported by
the moving party, the failure of the non-movmg party to. produce evidence of a material
factual dispute mandates the granting of the motron l_a .Code Civ. P. art. 967(B);
Pugh v. St. Tammany Parish School Bd 2007 1856 p. 2 (La App. 1 Cir. 8/21/08),
994 So.2d 95, 97 (on rehearing), lLVl’_lt_ denied, ,NOO8-2316 '(La. 11/21/08), 996 So.2d
1113. Moreover, when a motion for summary judgment is made and supported as
provided above, an adverse party may 'nol;:‘ rest on tlfle"mere allegations or denials of his
pleading, but his response, by afﬁdayl'ts o'rlas‘,otherl/v_‘_lse,‘ p,roylded above, must set forth

specific facts showing that there remains azl‘ge’nﬁul_ne,_i,s_sue for trial. . If he does not so

St R

® Louisiana Code of Civil Procedure article 966 was recently amended by Acts 2013, No, 391, § 1, to
provide for submission of evidence and objectionsto evidence for-motions for summary judgment. Under
the amended version of the article, evidence cited in and. attached to the motion.for summary judgment
or memorandum filed by an adverse party is deemed’ admltted for purposes of the motion for summary
judgment uniess excluded in response to an objecticn made in accordance with Article 966(F)(3). Only
evidence admitted for purposes of the motion for summary judgment may be considered by the court in
its ruling on the motion. La. Code Civ. P. art. 966(F}(2}. ~Moreover, a summary judgment may be
rendered or affirmed only as to those issues set forth in the motion under consideration by the court at
that time. La. Code Civ. P. art. 966(F){1).




respond, summary judgment, if appropriate, _shali be rendered against him. La. Code
Civ. P. art. 967(B).

In determining whether summary jUdgment is proper, appellate courts review
evidence de novo under the same criteria that govern the trial court's determination of
whether summary judgment is appropriate. Saﬁders v. Ashland Oil Inc., 96-1751,
p. 7 (La. App. 1 Cir. 6/20/97), 696 So.2d 1031, 1035, writ denied, 97-1911 (La.
10/31/97), 703 So.2d 29. Material facts are :tho.sé that potentially ensure or preclude
recovery, affect the litigant's success, or determine the outcome of a legal dispute.
Populis v. Home Depot, Inc., 2007-2449, p. 3,(La. App. 1 Cir. 5/2/08), 991 So.2d
23, 25, writ denied, 2008-1155 (La. 9/19/08), 992 So0.2d 943. Because it is the
applicable substantive law that determines"méte.riality,: whether a particular fact in
dispute is material can be seen enly in .Iight‘of thel substantive law applicable to this
case. Christakis v. Clipper Convst., ""I'..I.!;C'.Z;»2012-"1638,' pp.-3-4 (La. App. 1 Cir.
4/26/13), 117 So.3d 168, 170, writ denied, 201‘3-191‘3'(La., 11/8/13), 125 So.3d 454.

VALIDITY OF ARREST WARRANT
(Kris's Assignment of Error No. 1)

Alleging that the arrest warrant _aga’inst Michael} was issued without probable
cause, Kris asserts a right of action for SBPSO'é wrongful arrest, imprisonment, and
wrongful death of Michael based on the issuance of an invalid arrest warrant that SBPSO
failed to recall. In response, defendants assert 'th'a»t the arrest warrant was issued by
Justice of the Peace Howard Luna based on infq_rmation provided by Dorinda and that
neither SBPSO nor Sheriff qack.Stephéns Wgr‘é_;jnv‘ol\(e}c'! jn the issuance of the warrant.
Defendants further argue that any a;tion for faiée arrest arising from the alleged defective
wérrant prescribed prior_ to the t_ime s,uifc wg's ﬁled ln thls ,matter. o |

With regard to the arrest warrant, }D;or:ind_?\teks_tiﬁec_l as follows in her deposition:

Q. Did you mention to the Justite of fhe_ Peace Luna that you

understood Michael Catania had fallen: behind .in child support because he

lost his job for whatever reason?

A. No. I don't think I went into details with Mr. Luna. I picked up the
paperwork, filled it out, and dropped it back off. That was it.

Q. Wheh you say filled it, you are referring to--
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I filled out that paperwork -

A.

Q. -- that paperwork being the affidavit ...?

A. Correct.

Q. Where did you pick it up from?

A. Out of his mailbox. |

Q. You picked up an empty version of --

A. That form. |

Q. ... You filled out the substance of the ‘complaint --

A. Correct. |

Q. ... Then you d‘roppec‘l it off bac;k ét;this - o

A. Drop off box that he has. o ; |

Q. - Did Magistrate Luna .ﬁII out the part on the top after you had dropped
it off? : N _ :

Yes.

A.
Q.  Did Magistrate Luna fill - did he fill in this bottom part here? Iam
referring to the left-hand corner sworn and described [sic] before me?

A. I would imagine that is his signature. I don't know. I can't answer
that one.

Q. You didn't sign that in front of Magistrate --
A. No.

Q. Did you and Magistrate Luna have any conversation about the
issuance of the warrant? :

A.  No. I couldn't even tell you what he looked like. I have no clue
what he looks like. ' ' R -

Q. That was my next qUestioh;

A. I don't know what he looks like. 1 :couldn't tell you. He has a drop
off box and a pick up box.

Q. Have you ever gotten a copy of the actual warrant that was issued
for Michael? '

A. No.

4



Q. Have you ever seen a copy of the Warranﬁ?

A. No.

The trial court heard argument of'respecctive% vc@un'sei and consideraed the evidence
submitted by the parties in connection wﬁth deférﬁdahﬁts” :m‘c}tim for summary judgment.
The trial court noted that tﬁe warrant migﬁf; ha\}é been defective beciuse Dorinda did not
swear out the affidavit befbre Justice 'o'f the :_i:;eaée ‘Luna’.’ | thetheless, the trial court
concluded that SBPSO could not be faulted for an aiiégediy defective warrant that it did
not issue. The trial court noted "how is that‘thé f‘aijit‘of the Sheriff's 'Department fdr
putting in their system a warrant, though )défééti\‘/e',' from ‘a Justice of the Peace, who
obviously buying your‘ argument, signed ... .a warrant without having the affiant swear
before them.” We find no error in the trial court's rﬁiihg on:‘t.his iééUe. This assignment. of
error is without merit.

ALLEGED VIOLATION OF LA. CODE CRIM. P. ART. 230.1
(Kris's Assignment of Error No. 2)

Kris argues that when Michael VOuntariii'/" fs_ui“réﬁdejré‘d himseif to SBPSO on
September 22, 2009, La. Code Crim. P. art. 230,1 requirédi that he be brought before a
judge within 72 hours of his surrender for ‘the,‘purppse Of_'appointme_nft of counsel. Noting
that Michael's first and only “pass'ing contact. with defehse_- counsel occurred on
November 18, 2009, after two months of incarceration,” Kris asserts that the trial court
committed reversibie error in failing to find SBPSQ liable for violating Michael’s right to
counsel under Article 230.1.

We believe that Kris' argument, that SBPSO is liable for a violation of Article
230.1, is not supported either by the language of the article or by the jurisprudence
applying it. Article 230.1 states:

A. The sheriff or law enforcement officer having custody of an
arrested person shall bring him promptly, and in any case within seventy-

two hours from the time cof the arrest, before a judge for the purpose of

appointment of counsel. Saturdays, Sundays, and iegal holidays shall be

excluded in computing the seventy-two-nour period referred to herein.

The defendant shali appear in person unless the court by locai rule

provides for such appearance by telephone or audio-video electronic

equipment. However, upon a showing that the defendant is incapacitated,
unconscious, or otherwise physically or mentally unable to appear in court
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within seventy-two hours, then the defendant's presence is waived by law,
and a judge shall appoint counsel to represent tne defendant within
seventy-two hours from the time of anest

B. At this appearancef Efa defendant has the right to have the court
appoint counsel to defend hirri, me coure shall assign counsel to the
defendant. The court may aiso, i its discreti dn, determine or review a
prior determination of the arnnu_nt Qf naJE .

C. If the arrested perann s, ndt btndgnt before a judge in
accordance with the provisions of Paragraph A ot thls Artiue he shall be
released forthwith. . o

D. The fallure of the shenff or taw enforcement ofﬁcer to compiy

with the requirements herein shail have - no effect whataoever upon the

validity of the proceedings thereafter agaanst the defendant

Of course, Article 230‘.1‘ itself does not 'prov‘ide for any cuvil Iiability for its
violation. However, in State v. Wallace, 392 50.2d 410 (La. 1980), the Supreme
Court held that a person. incarcerated, without being brought befare a judge within 72
hours, in violation of Article 230.1, does haye a ;c;viyil'ca‘us,e of action for damages. The
court stated:

We note that a person who is not brought before_ a judge within 72

hours of his arrest, as required by art. 230.1 A, not only is statutorily

entitled to obtain release, but also has a claim for civil damages resulting

from violation of the article’s mandate. When an arrested person is

released within (or at the expiration of) 72 hours, the sanction of release

does not come into piay, and the arresied person has only a claim for civil

damages and then only if his initial arrest and the detention (of iess than

72 hours) were illegal. But when an arrested person is held in custody

more than 72 hours without being brought before a judge, then any

detention thereafter is illegal, whether or not the initial detention was

proper, and that detention (in excess of 72 hours) gives rise to (1) the

right to immediate release and (2) a claim f@r cuva damages for that illegal

detention.
Wallace, 392 So.2d at 413. But the Waliace case does not state that the sheriff
holding the incarcerated person is iabie for damaéeé'.’v%}h‘en thie violation of Article 230.1
is the fault of some other government agency and not the fault of the sheriff. Nothing
in Wallace suggests that the sheriff i liable without fault for a violation of Article
230.1. Moreover, an alleged vioiation of Artide '230,1 is‘vn'no‘ot after conviction and
sentence. State v. Durio, 371 So.2d 1158, 1163 (La, 1979).

According to the record in the instant case, Michael voluntarily surrendered himself

to SBPSO on September 22, 2009. He was brought to Magistrate Court to appear before
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Division "C" on September 23, 2009}~at which;tfimebon‘diw‘as__set at "$5,000 cash only."
The two boxes for "Attorney" lab‘éled “li t) “"?ahd‘”own" Were left unchecked indicating
that the court may not have appolnted an jttorney to represent Mlchael at that time.
Nonetheless, when Michael appeared for hls arralgnment on November 18, 2009, he was
represented by counsel. Thereaf’terr Mlthael‘appeared on L.lan'uary 14, 2010, waived his
right to an attorney, entered a guilty.plea to ‘c'rimlh_al }neglect of famil_y, and was sentenced
accordingly. |

Thus, not only would any alleged vio\lationof.Arti‘cle 230.1 be moot at this point
because of Michael's guilty plea and subsequent 's;e,‘_nt'encing, but we also find that SBPSO
fulfilled its duty under Article 230 1 by lorlnglng Michael to Magistrate Court within 24
hours of his surrender. What happened at that court appearance wrth regard to the
appointment of counsel cannot be lmputed to SBPSO It was the court's responsibility,
not SBPSO's, to aSS|gn counsel to Mlchael lll(e ﬂnd nofh merit to,;l(rls' argument to the
contrary. | | s | - -

FORESEEABILITY OF SUICIDE AND DUTY/RISK ANALYSIS
(Kris's Assignments of Error Nos. 3 and 4 and
. Catania Plaintiffs’ Assngnment of Error)

Kris and the Catania plaintiffs argue that the trlal court erred in grantlng the
defendants' motion for summary ]udgment and dlsmlssmg their claims, contending that
because the risk of suicide by potential arrestees is foreseeable to law enforcement
agencies, Michael's suicide, as a matter of 'il'av:yi,.' was Vylthln th’e'lscope of the defendants'
duty in this case. They further argue‘thats\unﬁ‘mary jud.gment should be reversed based
on the unchallenged expert re_port of Dr Zimmerman Inre'sponse the defendants

contend that as a matter of Iaw, the nsk that Mlchael would commlt surcrde based on an

unsubstantlated rumor that he was goung to be arrested on an, outstandmg warrant, when

7 We are mindful of the weli-settled principle of iaw that the trial court has great discretion in determining
the quaiifications of experts and the effect and weight to be given to expert testimony. Smith v. Smith,
2004-2168, p. 15 (La. App. 1 Cir. 9/28/2005), 923 So.2d 732, 742. Absent a clear abuse of the trial
court's discretion, this court will not disturb the triai court's determination. Washauer v. J.C. Penney
Co., Inc., 2003-0642, p. 4 (La. App. 1 Cir. 4/21/2004), 879 So.2d 195, 198.



there was no attempt being made to actUaEIy arrest him, dées not fall within the scope of
any duty owed by the defendants. We agreé with thé ,fd»efendants. |

The claims by Kris ahd the Catania piaintiffs ih this.’case»are based upon SBPSO's
alleged negligence. Louisiana courts havé adbpted a duty-risk analysis in determining
whether to impose liability under generai negligence principles. Lemann v. Essen Lane
Daiquiris, Inc., 2005-1095, p. 7 (La. 3/10/06)‘,,92,3 Son2d 627, 632-633. For liability to
attach under a duty-risk analysis, a plaintiff mqst prove: (1) the defendant had a duty to
conform his conduct to a specific standard (th_e{ d:uty element); (2) the defendant failed
to conform his conduct to the ap’propriaté standard (the breach of duty element);
(3) the defendant's substandard ;conduct‘w\;as}’va cause-in-fact. of the’ plaintiff's injuries
(the cause-in-fact element); (4) the defe'ndainvt'.'s\isubs_‘ta:n‘davrd' c0n"gjuct was a legal cause
of the plaintiffs injuries (the scope -of Iiabilityfor.‘ sg:ope-[of protection element); and
(5) actual damages (the damage’S“'element)‘i.l .f.querts v. Rudzis, 2013-0538, p. 9 (La.
App. 1 Cir. 5/28/14), 146 So.3d 60,2}608-6()_’9, writ dénied, 2014-1369 (La. 10/3/14),
149 So.3d 797. A negative answer to any of the inqui_ries of the duty-risk analysis
results in a determination of no liability. . Be!langer v. Webre, 2010-0720, p. 8 (La.
App. 1 Cir. 5/6/11), 65 So.3d 201, 207, writ denied, 2011-1171 (lLa. 9/16/11), 69 So.3d
1149. Therefore, to carry the burden on summafy judgment, defendants were required
to show an absence of factuél support for any of the élements of the negligence cause of
action. o S N |

"A risk may be found not W/fh/h t/?é .sébpe Of _3 duiy where the circumstances of
that injury to the plaintiff'colu‘ld‘ not reasonablybe foreseen df ahti(‘:'itpated, because
there was no ease of association 'befWeén the HSK 'bf: thét in_]uryand ‘thé I'egal\ duty.“
Lazard v. Foti, 2002-2888, p. 6 (Léi"‘f‘i’o}éiidéj;‘ 859 S0.2d 656, 661 (citing Hill v.
Lundin & Assoc., 260 La. 542, 256 So.Zd’ 620, 622(1972)) (embhasis i:n origihal).

In Roberts v. Benoit, 605 So.2d 1032 (La. 1991), the Louisiana Supreme Court
considered a case in which an off-duty poiice deputy shot the plaintiff accidentally when
he was playing with his gun while intoxicated. The court addressed the ease of

association between the risk posed by the deputy's conduct and the Sheriff's duty to



exercise reason when hiring and tr’vaining} dep}utﬁés‘; '!"he .Cdur’r determined that the ease
of association in that case was attenuated at bésf. | Rbbérts, 605 So.2d at 1045. The
“court extensively discussed the scope nf‘pr@t@ctidn_éiernént of the duty-risk analysis as
follows:

The most critical issue in the instant case is whether the injury
plaintiff sustained was within the Contempidtmn of the duty discussed
above. There is no “rule” for determining the scope of the duty.
Regardless if stated in terms of proximate cause, legal cause, or duty, the
scope of the duty inquiry is uitimately a question of policy as to whether
the particular risk falls within the scope of the duty. ... In short, the scope
of protection inquiry asks "whether the enunciated ruIe or principle of law
extends to or is mtended to protect this p/a/nt/ﬂ‘ from this type of harm
arising in this manner." o

Generally, the scope of protection inquiry becomes significant in
"fact-sensitive" cases in which a hmitatron of the "but for* consequences
of the defendant's substandard conduct is warranted These cases require
logic, reasoning and policy decisions be empioyed to determine whether
liability should be imposed under the partxcuiar factual circumstances:
presented.

In determining the limitation to be placed on liability for a
defendant's substandard conduct-i.e., whether there is a duty-risk
relationship-we have found the proper inquiry to be how easily the risk of
injury to plaintiff can be associated with the duty sought to be enforced.
Restated, the ease of association inquiry is simply: "How easily does one
associate the plaintiff's complamed ‘of harm.with the defendant's conduct?

. Although ease of association encompasses_ the idea of foreseeability, it
is not based on foreseeability alone.” Absent an ease of association
between the duty breached and the damages sustained, we have found
iegal fault lacking.

Roberts, 605 So.2d at 1044-1045 (citations omitted) (emphasis in original). On
rehearing, the Roberts court further nOtéd: .

Because substandard conduct does not render the actor liable for all
consequences [spiraling] outward, until the end of time, the concept of
proximate cause, or one of its functional equivaients, such as scope of the
duty in duty-risk analysis, is necessary. to truncate liability at some point,
The primary inquiry, then, in a proximate cause determination is: "whether
plaintiff will be granted the legal system's protection-that is, wiil the
defendant be required to have met a specified standard of conduct in the
case at issue or be subject to liability.” :

The cases on legal cause are many and diverse. Qur modern
jurisprudence begins with the seminal duty-risk case, Dixie Drive It
Yourself System New Orleans Co. v. American Beverage Co., 242 La. 471,
137 So.2d 298 (1962), in which this Court heid:
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The essence of the [legal cause] inquiry is whether the risk
and harm encountered by the piaintiff fali within the scope
of protection of the [dutyl.. ~ Specifically, it involves . a
determination of whether the ... duty of displaying signal
flags and responsibility for protec tmg waffic were designed,
at least in part, to afford protection to the class of claimants
of which plaintiff is a member fmm the hazard of confused
or inattentive drivers cmi!aqu with b@‘atmnary vehacies on the
highway. . . ’

Id. 137 So.2d at 304.
Roberts, 605 S0.2d at 1052, 1054,

The primary issue before us isl‘y\'/'hefhef, ;Uh}d\er‘ 'th‘éfac't‘s: of this case, SBPSO had
a duty to.notify IPSO when Mic'ha‘el"s:afrés‘f'warrfaht had been satisfied énd/or whether
the alieged injuries sustained faii within_the scqpevof_the duty. The t_:rial court noted as
follows:

THE COURT:

I find that the question of whether or not St. Bernard notified
Iberville that the warrant was outstanding; I find that it is a genuine issue of
material fact. ... I'm not going to grant a Motion for Summary Judgment
on that issue, because the finder of fact, which is going to be me or a jury,
must determine that, after they hear fmm all of the witnesses and let the
finder of fact decide whether St. Bernard contacted Ibervllle But, in a light
most favorable to the plaintiffs, I want to shift gears and move further down
the road.

So, I'm going to couch it this way, let's go ahead and concede for
argument sake at this hearing, that St. Bernard contacted Iberville and
Iberville ... knew that there was a warrant out for Catania. It seems to me
the ultimate fact to be decided, is whether ... their breach of duty, St.
Bernard's breach of duty to not notify tumeﬂy; cmd when I say timely, I'm
talking about before the suicide. .. :

But, the question is did they owe or did they -- is their breach of

their duty to contact Iberville.  Is it the [cause-in-fact] of the injuries
sustained by the plaintiffs =2 ST T e

THE COURT:

To me the more important issue, which We agree can be made by
this Court, is the -- whether or not -~ T also think that it is likely that there
is a -- that there is a duty. Did y'all ask me to find whether ... there was a
duty; Plaintiffs?

[COUNSEL FOR KRIS]:

Yes, Your Honor,

20 ..



THE COURT:
That there was a duty?
[COUNSEL FOR KRIS]:

Under the Louisiana Qmstrtum tn@ Lo ana'Shenff‘s Procedures

and foreseeability, yes, Your Honor, it C rc_ :atefs] the duty to recail.

THE COURT:
I find that there was a - is & duty for the Sheriff's Department to
notify a persons, for which they request someone be arrested [sic]. There

certainly is a duty. The ultimate quest on is whetner . the breach of duty
was a cause-in- fact ; o '

I think the position as vorced by.the counsei -- by the St. Bernard
Parish is absolutely right. We ‘have the. cluty n:.k analysrs Ido not think
[Mrchael S surcrde] was forseeable [src]

[H]e served his time aiready and for reasans I ‘may never know,

unless I'm reversed and it comes back, this'man committed suicide and it

was obviously some concern about being re-arrested. 1 make no bones

about that. This is a legal questron and I do not thrnk it fails in the scope

of the duty. _

We have thoroughly reviewéd the evrdence'submitted by the parties in connection
with defendants' motion for summary Judgment and agree wrth the trial court's
conclusion that the risk of harm to Michael in thb case d d not fall within the scope of the
duty owed by defendantsr It is.clear that _"a‘ny duty‘def;enda_nts had to contact 1IPSO to
advise them that the warrant for Michael '?nad béen 'saft:i’sf ed by his arrest and
incarceration did not encompass the nsk that Mrchae! would then commrt suicide, after
consuming drugs and aloohol based on speculatrOn that he may be arrestecl on an
outstanding warrant The record is devora of any evrdence that erther SBPSO or IPSO
ever took any action to. arrest Mrchae on the Warrant Nor is there any evidence that
affirmative steps would have been taken "tso arrest Michael without first verifying that the
warrant was still active. In fact, Deputy Engolio specifically toid Kris when she contacted

him that when they came into his office, he wouid cail SBPSO to verify that the warrant

was stili outstanding. Moreover, Deputy Small testified that the normal IPSO procedure



for out of parish wérrants is that the deputies wjiiﬁ call hje_r or the jail so that they can
verify that the warrant is still aétiv’e be}fonjé"th@y'make an ‘a;',r‘restf, ;

Kris and the Catania plamtiffs failied to produce factual evidence sufficient to
establish that they wiil be able to satisfy their evidentiary burdén of proof at trial on the
duty/risk analysis. The arguments made by K}ris ‘and the Catania plaintiffs on appeal
concerning these issues are without merit. -Accordingly, summary judgment in favor of
defendants was appropriate.

CONCLUSION

For the above and foregoing reasdhs, ,We“amend the trial court's April 8, 2014
judgment to provide that the Catania .plaintiFFs‘ claihs against Princeton be dismissed,
with prejudice, for failurev to state a cause Of ‘act_io'n, | In ali‘ other respects, we affirm the
trial court'é April 8, 2014 judgmeht. We_'asvsi‘esls a‘llllcosts a‘ssociated with this appeal
'against appellants, Kris Cata"nié; mdwndua!iyandonbehaifof hér mi‘nor dédghter, Halayna
Catania, Haley Catania, Michael Vincenvt Catanié,' Jr., and Brittany Lynn Catania.

AMENDED IN PART; AFFIRMED AS AMENDED.
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