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PETTIGREW, J.

Defendant, Michael Louding, was charged by grand jury indictment with one
count of first degree murder, a violation of La. R.S. 14:30. He pled not guilty.
Following a jury trial, defendant was found guilty as charged. Subsequently, in light of

Miller v. Alabama, u.s. , 132 S.Ct. 2455, 183 L.Ed.2d 407 (2012), the trial

court conducted a sentencing hearing. Following that hearing, the trial court sentenced
defendant to life imprisonment at hard labor, vwithout benefit of probation, parole, or
suspension of sentence. Thereafter, the trial court granted defendant's motion to
reconsider sentence and set a date for an additional sentencing hearing. Following the
second sentencing hearing, the trial court reaffirmed defendant's sentence of life
imprisonment at hard labor, without the benefit of probation, parole, or suspension of
sentence. |

Defendant now appeals, alleging five assignments of error. The first two
assignments relate to defendant's sentencing hearing and the sentence itself; these
assigned errors will be addressed together. Defendant's third assignment of error
argues that the trial court erred in denying his motion for a mistrial. The fourth
assignment of error alleges that the trial court erred in allowing the State to introduce
other crimes evidence. The final assignment of error contends that the trial court erred
in taking judicial notice of another court's ruling that defendant's inculpatory statements
were freely and voluntarily given. For the foillowing reasons, we affirm defendant's
conviction and sentence.

FACTS

On October 21, 2009, Terry Boyd was shot and killed as he sat inside of a home
at 16837 Vermillion Drive in Baton Rouge, Louisiana. Detectives who were investigating
a string of unsolved homicides in the Baton- Rouge area received tips that led to
defendant being identified as a suspect in the Boyd homicide, as well as several others.

Defendant was arrested on a warrant issued as the result of unrelated

aggravated assault and terrorizing charges. Following his arrest, defendant gave a



series of videotaped stateménts to inve;sti_ga'tcfs_,whéfein he admitted to his participation
in the Boyd shooting, along With other_homicidé:;,, |

Defendant described:.that in the i‘aoqrs‘, :i,e,,ad‘ing up to the Boyd shooting, he,
Torrance "Lil Boosie" Hatch, Adrian Pi?ﬁti}_}@il#;. '?F",‘.j Michael "Ghost" Judson were
discussing a letter written to Pittman from ai A_ng;bia_ in.maté., Lee Lucas. Lucas's letter
purportedly stated that prior;' to Boyd's reaem: aeiease ,from prison, he had been making
threats about what he was going tb do i:d Hétéﬁ upon his reiease.' Hatch told the others
that he would pay $25,000.00 to have Boyd killed..

Later that night, Pittman drove_defenfgigrgt'and iudson to North Stevendale Road,
in the area of Vermillion Drive. Pittman waited. nearby in his van while defendant and
Judson attempted to find Boyd. Once Ju;lson idehtiﬁeq Boyd inside a house, defendant
began to shoot through the window, ulti‘ma;eiy.s_trjking Boyd and killing him. Pittman
picked up defendant and Judson, and drovg .'th‘em..ba(.:k to Hatch's residence. Therg,
Hatch gave defendant $2,800.00 for his par‘cic,ipa’tion in the shooting. Pittman testified
at trial, confirming his, Judson's, and dvefe‘n_c.i;ar_atf.;ipv_o,l_ve‘meznt in the Boyd shooting. At
trial, the State also introduqed othert‘cr.ibmies_ e\:/%iden;’e{ which demonstrated defendant’s
involvement in four other an;\bush-type shoatingé.i_ |

DENIAL OF MITIGATION EXPERT AND IMPROPER SENTENCE

In his first assignment of error, defendant argues that the trial court erred in
barring him from presenting mitigation evidence from a mitigation specialist at either
the original sentencing hearing or at the rehea'ri'ng, In his second assignment of error,
defendant contends that his sentence bf life 'irﬁprisonment at hard labor, without the
benefit of probation, parole, or suspension of sentence is improper because the record
demonstrates that he has the capacity for r‘ehabiiitation,

Generalized Sentencing Considerations under Miller

At the time of Boyd's murder, defendant was seventeen years oid. In Miller, the
United States Supreme Court held that the Eighth Amendment forbids a sentencing
scheme that mandates life in prison without the possibility of parole for juvenile

offenders convicted of homicide offenses. Miller does not, however, establish a



categorical prohibition against life impnaannient w.thout the possibility of parole for
juvenile homicide offenders, but rather *cqures a bcni:enc'ng court to consider the
offender's youth and attendant charatt 4 ,Q a8 matigaung circumstances before
deciding whether to impose the ha".”nes‘t p.-u.«un;f— pcndity mr ]uven.ies See Miller,
__us.__ ,1325.CLat 2467 2469, seg, als 50 State v Graham 2011-2260, p. 2 (La.
10/12/12), 99 So.3d 28, 29 (per curiam) Citing Graham V. Florida, 560 U.S. 48, 130
S.Ct. 2011, 176 L.Ed.2d 825 (2010), ("A .State is not required to guarantee eventual
freedom," but must provide "some meaningful_onportunity to obtain release based on
demonstrated maturity and rehabiiitation“), the Miiler Court stated that too great a risk
of disproportionate punishment is created iby_ 'making yputh_ irrelevant to imposition of
the harshest prison sentence. Miller,.{_'_;._ l:-ifS;;i . 132_.S.Ct. at 2469. The Court
further indicated that the Graham decisiqn; ,\_f\ia?s__suﬁi‘ci_en_t tq-decide the case, and it did
not consider the alternative argument ;t:h?t"??.?@??gc‘."icalf bar on_iife without parole for
juveniles was required. Mfiller', — USM1325Ct at 2469 The Court further
stated that although it was not forec;idsing;?the sentencer's ability to make that
determination in homicide cases, it did r.eqluir_e'.,_sentenc_ing courts to take into account
how children are different, and how :,th__o,se differences counsel against irrevocably
sentencing them to a Iifetime in prison. Miller, mt,;ﬁ_ U.S.at __, 132 S.Ct. at 2469.
Following Miller, the Louisiana iegisiature enacted La. Code Crim. P. art. 878.1
and La. R.S. 15:574.4(E), both of whic"n' pimdd'el ;;rocei:lural guidelines for parole
eligibility regarding offenders who commit‘ﬁr‘st or second degree murder when they are
under the age of eigh'teen yearé' Article878 iprowdes for a s'entencing hearing for
allowed to introduce any afggravating aiid"mitiga'ting evidence that is relevant to the
charged offense or the character oftheuﬁenderinciudingbut not limited to the facts
and circumstances of the crime, the c'rir’ninainiétfn:w of the dffender, the offender's level
of family support, social history, and other factors as the court may deem relevant. See
La. Code Crim. P. art. 878.1(B). Louisiana Revised Statutes 15:574.4(E) sets forth

those criteria that should be met in order for an offender who has been given the



opportunity of parole to actUally qualiflyfpr pg%&)lgg, .All;hough ,Artlcle 878.1 had not yet
taken effect at the time of defendant'é inltlalsen‘tenclng on July 9, 2013, the trial court
stated that it would conduct the sentericirlg heaamg ’in accordance with this provision,
as it had been set forth in House Bili No. :l’-"S (la.r‘,:ei"‘?;zl)l.?;l.a. Acts No. 239, § 2).
Sentencing Procedure Used in this t:ase. : " |

Following defendant's convlct'ioh qni.’A'-;J,rl_l. ;‘.6,. ,2:.013, the trial court initially set a
sentencing date of Septemper 12, 2,013. ‘qu‘é_e,quently, ;’_che trial court decided sua
‘sponte to move defendant's sentencing hearing to‘ July 9, 2013. On June 6, 2013, at a
status hearing, defense counsel argued _agains_t thjs accelerated time frame for
sentencing. Particularly, defense counsel_ stated tl]al the mitigation specialist retained
to assist in this case had béen worklng,.on;za:;,‘pim:elina:.centeg:ed;:around a September 12
sentencing date, so.an earlier sentencingi'd‘ategiiwould- compromise defendant's ability to
present mitigation evidence. Defen.f,.e.a, QDl;_l.nS'e_l jexpre‘sse'd a concern that expert
psychological evaluations could not be segur‘e:d,.befqre,;the accelerated sentencing date.
In response, the State argued that a -mitiggl'thn, .speci_allst was not required in
defendant's case because the trial court was an expgrfc in. sentencing considerations.
Further, the State pointed out that.deferldérlt‘sHmivtlgation specialist, Ms. Juliet Yackel,
was not an expert in the sense tha_t she was gual‘lﬁ‘ed t«_o eyaluate defendant. Rather,
she was a defense attorney with capital experience who was retained to assist
defendant's appointed counsel. At this time; the State also introduced defendant's
school records and memoranda ’from.~defeh§e' counsel that stated defendant had

previously been evaluated by two ental higaith professionals; Dr. Joy Terrell and Dr.
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Andrew Morson.

In deciding to maintain the July '9’§eﬁi':"éh%i‘ﬁg‘:hearlng; the trial court noted that it
had ordered a presentence invéstlgéti'o_n :rébOl‘t ‘ (“PSI“) and stated that it needed
"nothing from a mitigation. expert.” 'T"h'e'»:f’crlal" {:}ourt stated that each side wouid be
allowed to offer mitigating evidence as O'thll'rled in Hol,lse Biil 152 (future Articie 878.1),
noting its willingness to sigh any orders n’ecésséry:to secure additional -schooi, medical,

or criminal records for consideration. As a compromise for defense counsel, the trial



court stated it would extend the window to file a }m.o_t,ion to reconsider sentence so that
defendant could continue to pursue relevant mitigation evidence.

On July 3, 2013, defense counsel again-appear‘ed before the court to request a
delay of sentencing. At that time, defense _co_'unsei argued that defendant's PSI was
deficient because it addressed the issue of rehabilitation only through a probation and
parole officer's perspective, not that of a psychologist. Accordingly, defense counsel
requested that the sentencing hearing be delayed to have defendant examined by a
psychologist. The trial court ultimately denied this request.

On July 9, 2013, the trial court held defendant's sentencing hearing. The State
called Major Michael Vaughn, an Investigative Services Officer at Louisiana State
Penitentiary. Through Major Vaughn's te‘s_ti"mo'ny, the State introduced a letter that
defendant mailed to Torrance ‘Hatch on ,-'Ap‘fi;lf-Q, '2013.- In the letter, defendant wrote
that he missed "them good old day's, Fr¥x. ho's, §mokin purp, clubin [sic]."

In mitigation, defense counsel soughp to "c_a'I.I their mitigation specialist, Ms.
Yackel. The State objected, noting the trial court's earlier statement that it needed
nothing from a mitigation specialist. Defense counsel argued that this statement merely
meant that the trial court needed nothing from a mitigation specialist to» justify an
extension of the sentencing date from July 9 back to September 12. Defense counsel
contended that to keep the mitigation specialist from testifying would bar defendant
from introducing relevant mitigating evid'enc':e U'nder'i‘-'louse Bill 152/Article 878.1. The
State countered that defense counsel Wes '.si‘r"n‘ply' ':t"ryihg to elicit hearsay testimony
(such as information from defendant's famlly members) fhrbl;lgh 3 p'urpofted expert, or
"mitigation i'nves'tigato'r." f)efén"sé counsel responded fhat Ms \!(ack'el's qualifications
would make her an expert éUth-o‘riied.',fe.:éiife an opinion about the mitigating factors in
defendant's case. Alternafively, defense eeuﬁsef '.a;éued that Ms. Yackel should be
allowed to testify as a lay wftness. R

The trial court stated it was not interested in eovefing Ms. Yackel's resume or

what work she had done'in defendant's casé, but instead wanted to hear "from

witnesses who know things about Michael Louding.” To the extent that Ms. Yackel had



any first-hand knowledge about defen‘da‘nt‘,.’ me would b;e allowed to testify. However,
the trial court would not allow Ms. Yackel 'i”Q 'té;s’cify,_to.'her opinion "as to what the law of
the land is with respect to this situation.” Ms Yackel ulimately testified to little, other
than some of the steps sh¢ had taken to é':‘l;festigate_ defendant's history. The State
successfully objected to mogt’ of her ccnciu;*iéla')s_ as :r?earsay from- a non-expert witness.

Following Ms. Yackel's test‘imony_,': :défezn‘é_ecounsel called defendant's mother,
Sharon Louding; his aunt, _'Peggy Palmer; his _sist_er, Lakandra Louding; and a Baton
Rouge pu.blic defender, Jack Harrison. ,D\efe_n:n}czi’ant"s_:fa:mily members all testified that
defendant had a difficult. childhood,_ .,igg{uding Vgr(q{wing up in an overcrowded,
impoverished household quated in a highfcrime area. As a child growing up in this
neighborhood, defendant witnessed a man .bejing‘gshp't;and killed. He performed poorly
in school, except for a period of time when:he qtten'ded-a more structured, military-style
program. After he completed that program; defendant' returned to a traditional school
environment, from which he was eve_ntuaﬂlly exp,ell‘ed‘. 'Dvefendant's sister noted that he
had some anger issues, but she stated that he__ was never violent toward anyone. At
age fourteen, defendant began to live ,_vyith'l,l-iat‘c:h..'_‘_B_e_cause of defendant's lifestyle
change, his mother began to worry about Hatch's influence over him. When defendant
once intimated to his mother that he heard voices, she attempted to get him help.
However, he refused, believing he would be locked away. All members of defendant's
family called to testify at his sentencing h"ea'ring saici’ that he would be able to Iive with
them in the event he was paroled in the future, -

Jack Harrison testified and briefly detaied deferidant's history within the juvenile
justice system. Defendant had commi'tféd"jij\ié'n'i'ie' 'Blffénses”of'po_séeésion of a handgun
and careless operation. He also had some. drU'g"éhérgeS that were deferred. Mr.
Harrison noted that when he visited defendant's hdme, it wés clean, but sparsely
furnished. He was struck by the farhily‘s povértyu Mf. Harrison also noted that
defendant had never been found to be a child in need of care, nor had his family been

found to be in need of services.
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Defendant made a brief statement to the trial court in which he stated that he
was sorry to his victims' families. Defendant also said that had he known then what he
knew now, he would not have committed .the offenses. The State also read to the court
a brief impact statement from Terrica Boyd, the victim's sister.

The PSI considered by the trial court contained a further statement from the
victim's sister, who noted that she felt threatened by defendant. The PSI also detailed
other pending charges against defendant, including four pending first degree murder
charges, one pending second degree murder charge, and a pending attempted first
degree murder charge. The PSI noted that defendant admitted only to the instant
offense when he was interviewed in connection with this report. The PSI also
addressed defendant's extensive juvenile 'history. The report indicated numerous
arrests and juvenile petitions for offenses such as simple battery, criminal mischief,
entry/remaining after being forbidden, simple criminal damage to property, simple
robbery, resisting an officer, possession of schedule I and II controlled dangerous
substances, unauthorized use of a motor veh’icle, first degree robbery, illegal possession
of a handgun by a juvenile, hit and run, reckless operation of a vehicle, and speeding.
In most instances, defendant was placed under an Informal Adjustment Agreement, or
prosecution was deferred.

The PSI also detailed defendant's social and familial history. It detailed how
defendant last attended school at Westdale Middle in Baton Rouge, until he was
expelled in the seventh grade for carrying a gun on campus. Defendant told the
probation and parole officer that he had never had a legitimate job and that when he
needed income, he would commit crimes to ‘obtain money to purchase drugs.
Defendant reported that his drugs of choice were marijuana and "sizzurp,” a concoction
of promethazine and codeine mixed with a carbohated beverage. He admitted to selling
other drugs and committing robberies in order to afford his drug habit. Defendant also
admitted to killing Boyd for $25,000.00 so that he could purchase more narcotics.

Defendant reported that although he was on lockdown in the East Baton Rouge Parish



Prison, he still smoked marijuana. He declined to describe how he obtained drugs in
prison.

Ultimately, the PSI concluded that defendant's prior and present actions indicate
that he cannot be rehabilitated. Accordingly, it recommended a sentence of life
imprisonment at hard labor, without the benefit of probation, parole, or suspension of
sentence.

In sentencing defendant to life imprisbnment at hard labor, without the benefit
of probation, parole, or suspension of sentence, the trial court cited extensive reasons,
noting it was complying with the legislature's pronouncement regarding the procedures
to be used for a juvenile homicide offender's individualized sentencing hearing. The
trial court stated that defendant may in fact find "redemption” in prison and that
defendant's letter to Hatch was encouraging in that it indicated defendant would "stay
in the Bible." The trial court noted it had an opportunity to review and consider the PSI,
especially the details concerning defendant's extensive criminal history, and that the
Miller factors had been taken into consideration. The trial court opined that defendant
had "common sense" and was "very street wise, notwithstanding the fact that [he was]
17 at the time of the homicide." The trial court added that it had considered
defendant's "personal and familial pressures, including the gangsta lifestyle that [he]
may have been lured into by Boosie." The trial court also noted the leadership role that
defendant played in Boyd's murder. While the trial court noted its belief that every
offender has the potential for rehabilitation, it found defendant to be "the worst of the
worst" and sentenced him to life imprisonment at hard labor, without the benefit of
probation, parole, or suspension of sentence.

After sentencing, defendant filed a motion to reconsider sentence coupled with a
motion for leave to complete defendant's hitigation investigation. In this motion,
defendant argued that the trial court failed to take into account all relevant mitigating
factors under Miller. Defense counsel cited with particularity records that had been
subpoenaed to show defendant's capacity for rehabilitation. Among these records were

SSI records, special education records, juvenile court records, child protective services



records, psychiatric records, and medical records. However, most of these records
pertained to those in defendant's childhood household, and not necessarily to defendant
himself.

On October 17, 2013, the trial court held a hearing on defendant's motions.
After hearing argument from the State and defense, the trial court granted defendant’s
motions for reconsideration of sentence and for leave to complete the mitigation
investigation. The trial court noted its opinion that defendant was "the poster child for
the case of a juvenile who deserves life without benefit of parole." The trial court also
stated that it had considered whether defendant could be rehabilitated and concluded
that he could not. However, the trial court recognized that an expert might be able to
make an argument in favor of defendant's ability to be rehabilitated.

Defendant's resentencing hearing took place on February 7, 2014. Dr. Frederic
Sautter, a clinical psychologist, testified on behalf of the defense. The trial court
accepted Dr. Sautter as an expert in clinical psychology and in diagnosing posttraumatic
stress disorder ("PTSD") in veterans. ‘Dr. Sautter interviewed defendant on
December 27, 2013, in preparation for the resentencing hearing. He found defendant
to have experienced a number of traumatic events that meet the criteria for being
considered traumatic stressors. Among these events were an instance where defendant
witnessed someone being murdered, an incident where one of defendant's childhood
friends was murdered, an alleged instance of sexual assault against his sister
(committed by another family member), and allegations that defendant himself was
abused as a child.

Dr. Sautter testified that in situations where individuals experience traumatic
events, their vulnerability to PTSD is decreased when they have social support. From
his interview, Dr. Sautter believed that defendant might not have had that support
coming from his biological fémily. He also noted that people who suffer from PTSD
might turn to substance abuse as a way of avoiding their past traumas. Dr. Sautter
opined that defendant's extremely impoverished home would not be a traumatic

stressor in itself, but the overall context in which any trauma occurred would be an
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important factor to consider. He characterized defendant's expulsion from school in
seventh grade as "an adversity."

In sum, Dr. Sautter testified that defendant experienced extreme trauma at a
young age and that this trauma had a marked effect on his development as he
progressed into adulthood. At this stage, he could not say that defendant was
irretrievably broken or incorrigible. Dr. Sautter noted that if defendant did indeed have
PTSD, this condition was treatable, with about seventy to eighty percent of treated
patients showing significant reductions in symptoms. Nonetheless, Dr. Sautter
suggested that even further evaluation of defendant was likely required, including
family interviews and a biologically-oriented psychoanalysis.

In resentencing defendant to life imprisonment at hard labor, without the benefit
of probation, parole, or suspension of sentence, the trial court again set forth extensive
reasons. First, the trial court noted the evidence presented at trial regarding
defendant's involvement in the instant homicide, as well as several others. The trial
court stated that in preparation for the ‘resentencing hearing, it had reviewed records
subpoenaed by the defense, the transcript of defendant's interrogation, the letter
defendant sent to Hatch, and some of the items entered into evidence throughout
defendant's trial. The trial court pointed out that Dr. Sautter, Mr. Harrison, and Ms.
Yackel did not sit through any portion of defendant's trial. The trial court recognized
Dr. Sautter's conclusion that defendant's participation in the homicides may have been
strongly influenced by PTSD and depression, characterizing them as potential mitigating
factors. However, the trial court stated that these conditions were not justifications or
excuses for defendant's behavior. The trial court found nothing about the particular
circumstances of the Boyd homicide that tied to any of the potentiai stressors listed by
Dr. Sautter. The trial court further indicated it could not find a nexus between Dr.
Sautter's diagnosis and the crime defendant committed.

With respect to Dr. Sautter's finding that defendant is capable of rehabilitation,
the trial court noted that defendant's teachers thought he was capable of learning.

Though defendant was provided with appropriate educational models, the trial court
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found that he failed to také advantage of thése educatiohai opportunities. Rather,
defendant took advantage . of many Oppurfunwm o engage in antisocial behavior.
Considering aii the ewdence presented Uy the, Jefeme the trial court found that
defendant had faiied to prova that he ndd m f-«.apaui?y to he rahablhtatecl

Continuing in its rea_s_oning, the_ftmga.e oot fomd no @Viden& that defendant'
decision-making ability at the time of l,t‘rfe' fgﬁerasge was dlmmlshed because of mental
iliness, depression, alcohol, or drug tse tq' theextent that it would be a mitigating
factor. The trial court stated that despife' th_e.:gvigethe.defe:nda.nt lived in overcrowded
and substandard housing, ‘his and his ‘si,b_l'g.ngs' basic needs were met in a ioving
environment. The trial court found that_ .dglfenda.nt's c,hronological age and any
incompetency that may be aésociated _yvit,h; 'y_o.u’th ,.were_n,ot significant enough to
warrant serious consideratign as a factor_,ir,y. mitigation. Lastly, the trial court detailed
the circumstances of Boyd‘ls murder, noﬁtir‘;lg,;‘thgt‘,'tcigfeqdant cpmmitted the act with
pride, out of a loyalty to Ha_ﬁch. Co,nsiderinjg v_._aii,:_gf thege factors, the trial court stated
that the odds of defendant .émbraci‘ng,red‘emp;iy:e;_ behgvvior were siim because the "root
of [his] personhood has become inc_orrigib‘lcé,;",‘,_ For thosg reasons, the trial court
characterized defendant as "the worst of the worst” and "the rare[st] of the rare of
juvenile offenders" and reaffirmed _defengﬁarxt?s sentence of life imprisonment at hard
labor, without benefit of parole, probation, or suspension of sentence.
Denial of Opportunity to Present Mitiééfion Evidence

In his first assignmént of }error, defendant asserts that the trial court erred by
denying him the opportunity of preSentincj rﬁyitégétid'nge\/iden_(:e tﬁrough the testimony of
Ms. Yackel. Defendant asserts that the need for testimony from a mitigation specialist
was critical because a PSI, prepared by the ﬁepartment of Corrections — Office of
Probation and Parole, does not contain the 'information’nec’essary to support the
concept of the individualized sentencing hearing required by Miller.

Because the trial court did not aliow Ms. Yackel to testify in mitigation, defense
counsel submitted a proffer of her testmbny in the form of an éfﬁdavit, with attached

exhibits, including Ms. Yackel's curriculum vitae ("CV"). Ms. Yackel's CV indicates that
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she graduated from Purdue University in 1989 with a B.A. in political science. She
subsequently received her 1.D. from Tulane University in 1992. Mé. Yackel's
professional experience is as a mitigation specialist, "serving clients charged with capital
m.urder nationwide." Her CV states that she‘is an "[e]xperienced p_sych_o-social
investigator," with special expertise screening for trauma, sexual abuse, mental illness,
and intellectual disability. Her responsibilities include identifying, selecting, and
consulting with appropriate experts; interviewing witnesses; obtaining, reviewing, and
evaluating multigenerational family history records; and performing studies of
neighborhoods, school systems, correctional facilities, and other social agencies which
impacted the life of her client.

Ms. Yackel's affidavit includes a summary of her Miller investigation into
defendant. It concludes that the changes in defendant's behavior_ coincide with
exposure to trauma in the home and his community. However, Ms. Yackel's conclusions
are based largely upon documentation that was subpoenaed by defense counsel and
considered by the trial court. |

A witness who is qualified as an expert by:knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if: (1) the expert's
scientific, technical, or other specialized knowledge will help the trier of fact to
understand the evidence or to determine a fact in issue; (2) the testimony is based on
sufficient facts or data; (3) the testimony is the product of reliable principles and
méthods; and (4) the expert has reliably applied the principles and methods to the facts
of the case. See La. Code Evid. art. 702.1 All relevant evidence is admissible, except as

otherwise provided by the Constitution of the United States, the Constitution of

1 The version of La. Code Evid. art. 702 that was in effect at the time of defendant's sentencing hearing
read: "If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience,
training, or education, may testify thereto in the form of an opinion or otherwise." That provision was
amended to its present form by 2014 La. Acts No. 630, § 1. However, Section 2 of that act indicates that no
change in the law or result in a ruling on evidence admissibility shall be presumed or is intended by the
Legislature by this amendment. ' ' '
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Louisiana, the Code of Evidence, or other legislation. Evidence that is not relevant is
not admissible. See La. Code Evid. art. 402.

The State vehemently opposed Ms. Yackel being allowed to testify. The
prosecutors characterized Ms. Yackel as a defense attorney and her potential testimony
as an attempt to introduce hearsay testimony through an expert. While the trial court
did allow defense counsel to call Ms. Yackel at defendant's initial sentencing hearing, it
limited her testimony to describing her involvement in the case (i.e., what interviews
she ha’d conducted and with whom). However, the trial court sustained the State's
objections when Ms. Yackel attempted to talk about the results of her interviews. The
trial court stated it would rather hear from the subjects of the interviews themselves,
rather than Ms. Yackel's impressions of them, noting that Ms. Yackel was a lawyer with
no specialized training in psychology.

The trial court is vested with wide discretion in determining the competency of
an expert witness, and its ruling on the qualiﬁcatiqn of the witness will not be disturbed.
absent an abuse of discretion. State v. Trahan, 576 So.2d 1, 8 (La. 1990). In the
instant case, the trial court did not abuse its discretion in declining to qualify Ms. Yackel
as an expert witness. Although Ms. Yackel has demonstrated expertise in the area of
mitigation planning, as is evidenced by her extensive CV, the trial court correctly
concluded that Ms. Yackel's experience is more as a lawyer than any other type of
expert. Defendant argues that Ms. Yackel's testimony was necessary to give the court
insight into defendant's capacity for rehabilitation. However, this contention is
undermined by defendant's own statement that "the determination of whether a
juvenile demonstrates the capacity for rehabilitation is based upon the result of an
expert clinical psychological evaluation of the juvenile." (Emphasis added; defense
brief, p. 13). While we refrain from adopting defendant's unsourced statement as the
sole procedure by which a juvenile's capacity for rehabilitation can be determined, we
note that Ms. Yackel has no clinical expertise that could have assisted in this

determination.
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As a final note, though the trial court did not allow Ms. Yackel to testify to the
opinions she gleaned as a result of her work, it did not categorically bar Ms. Yackel from
participating in defendant's mitigation investigation. Ms. Yackel's proffered affidavit
indicates that she had participated in defendant's case since June 2013. She was still
involved at the time of defendant's resentencing in February 2014. Therefore, to the
extent that Ms. Yackel's expertise was needed to allow defendant to compile mitigation
evidence, the trial court did not foreclose that assistance.

The trial court did not abuse its discretion in disallowing Ms. Yackel's testimony
regarding the mitigating factors in defendant's case. While she had expertise in the
procedures relating to a mitigation investigation, she was not qualified to render an
opinion about defendant's mental state or capacity for rehabilitation.

This assignment is without merit.

Improper Sentence

In his second assignment of error, defendant contends that the evidence does
not warrant life imprisonment without the possibility of parole. He argues that the
evidence shows that he is not incorrigible and is susceptible of rehabilitation. As a
result, he prays that this court amend his sentence to include parole eligibility under La.
Code Crim. P. art. 878.1 and La. R.S. 15:574.4(E)(1).

On appellate review of a sentence, the relevant question is whether the trial
court abused its broad sentencing discretion, not whether another sentence might have
been more appropriate. State v. Thomas, 98-1144, pp. 1-2 (La. 10/9/98), 719 So.2d
49, 50 (per curiam). |

As detailed above, the trial court held essentially two sentencing hearings in the
instant case. In each instance, the trial court offered extensive justification for its
decision to impose defendant's life sentence without the benefit of parole. At each
hearing, the trial court painstakingly detailed those factors that it considered with
respect to the circumstances of defendant's crime, his criminal history, his level of
family support, his social history, and other. relevant factors, as is required by Miller

and La. Code Crim. P. art. 878.1(B). Both times, the trial court concluded that
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defendant was "the worst of:_'the worst" and that he could not be rehabilitated. The trial
court made this determina".cion in Iight _Qf | Doth ,agg_ravating _and mitigating factors.
Considering the facts of the case as a whole, de_fend.aht'.s history of repeated criminality,
and the detailed reasons forj imposing the sente_nce, we cannot say that the trial court
abused its broad sentencing discretion..in, imposing a sentence of life imprisonment at
hard labor, without the benefit of probation, paro_l_e, or suspension of sentence.

This assignment of error is without merit.

~ MOTION FQR MISTRIAL

In his third assignment of error, defendant contends that the trial court erred in
allowing a detective to identify him in a.surveillaﬂnc:_e video with Chris Jackson, the victim
of one of the other crimes introduced -aS':i-'ev.i,dence at ;rial. : He argues that this
testimony was impermissible opinion-testimony that should have been reserved for the
jury's factual determination.:' E |

At trial, Baton Rouge Police Depa'rtment‘ ("BRPD") Detective John Dauthier
testified that he was the lead investigator'in. the homicide of Chris Jackson, one of the
individuals whose murder was introduced as other erifnes evidence. During Detective
Dauthier's testimony, the State introduced a surveillance video and still photographs
from a convenience store that Jackson visited shortly before his death. Detective
Dauthier identified one of the subjects seen in the video and photographs as defendant.

Prior to Detective Dauthier's i.deﬁt‘iﬁcatioﬁ; 'defense‘ counsel objected on the
ground that the ‘witness ceuld not make an’ i(':fl:élht"iﬁfcation “of 'defendant from a video
taken when he was unfamiliar with %ae'f*e:n;é"éﬁff' “She ei:szci"i':aiter argued that the
identification was irrelevant. In a conferenceout5|deof the preserice of the jury,
Detective Dauthier explained to the trlalcourtthathedld not know who defendant was
at the time the video was actually takeh,f'Blitﬁz‘He cé'r;ﬁé to know defendant following his
arrest. The trial court ove%ruled defen‘daht_'s’\blbjee"c'ioh and noted that it would allow
Detective Dauthier to identify the individual on the video. Defense counsel stated that
she intended to ask for a mistrial at the time of identification, but that she would do so

in @ manner that did not use the word "mistrial," When the State began its line of
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questioning about the vided,.defe’nse c_eu’ﬂse'ﬁ a’*he'afde 'h"ér metion, which the trial court
denied. ‘

On appeal, defendart 'argu'es that he was entitled to a discretionary mistrial
under La. Code (,rlm P. drt 775 because. Detective Dauthier made an irrelevant
comment that might have prejudiced defenmam Defendant also contends in his brief
that Detective Dauthier had testified at an earlier hearing that he couid' not identify the
individual in the video as deil‘endant.. |

Addressing defendaﬁt‘s latter 'cohte"nti;eh: ‘ﬁr"'sjt, ‘we find that defendant has
‘mischaracterized Detective Dauthfer‘s"ei;ief' testlmony "“Th'is. testimony, given at
defendant's Prieur? hearing on cross-examination, b\re'ceedéd as follows:

Defense counsel: I have ‘some questionsfor you. You said you didn't

have any suspects, you didn't have .any eyewitnesses.and that this

Shell trip for ‘snacks happened’ within 30 minutes prior to the
shootmg Those shots wnth a hoedle o\_/er that person ‘s face, could

Detectlve Dauthier: At the tlme?
Defense counsel: Yes.

Detectlve Dauthier: In 2009 when we ootalned that video, no ma 'am. I
had never seen that person before.

On the State's rebuttal, the prosecutor clarified thet Defecti\)e Dauthier.could not
identify the individual on the video at the time. he received it in 2009.

The only potentially applicabie section of_i;he”di.scretionary mistrial provision is
Article 775(3), which allows the declaratiqn of a _mistﬁal when there is a legal defect in
the proceedings that would/make any judgme_nf»:: en*;er_ed upone verdict reversible asa
matter of law. Mistrial is‘a dra'stic remédy:tbﬁt',.éhould be .gfanted only when the
defendant suffers such substantial ,prejug?:iee‘_ :tha.t‘ he h.as_ been deprived of any
reasonable expectation of aA fair trial. St_ate v..Berry, 95-1610, p. 7 (La. App. 1 Cir.
11/8/96), 684 So.2d 439, 449, writ denied, 57-0278 (La. .10/10/97), 703 So.2d 603.

The determination of whether a mistrial should be granted is within the sound

2 Gtate v. Prieur, 277 So.2d 126 (La. 1973).
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discretion of the trial court, and the denial of a motion for miétrial will not be disturbed
on appeal absent an abuse of that discretion. State v. Lynch, 94-0543, p. 10 (La.
App. 1 Cir. 5/5/95), 655 So.2d 470, 477, writ denied, 95-1441 (La. 11/13/95), 662
So0.2d 466.

Here, defendant argues that a mistrial was warranted because Detective
Dauthier's identification was both irrelevant and a determination for the jury. However,
the identification was relevant to the State's theory that defendant stalked Jackson, like
Boyd, prior to shooting him through the window of a residence. Furthermore, witnesses
routinely make in-court identifications of suspects. The mere fact that Detective
Dauthier was not aware of defendant's identity at the time he received the video is not
grounds to foreclose his subsequent identification after he becarﬁe familiar with
defendant. Considering the facts and circumstances, the trial court did not err or abuse
its discretion in denying defendant's motion for a mistrial.

This assignment of error is without merit.

OTHER CRIMES EVIDENCE

In his fourth assignment of error, defendant argues that the trial court erred in
admitting other crimes evidence at trial. He contends that these other crimes were not
so distinctively similar to the charged offense that one may reasonably infer the same
~ person was the perpetrator. Defendant also avers that his confession to these other
crimes is not alone sufficient to support their admission.

Before trial, the State filed a notice of intent to use evidence of other crimes
pursuant to La. Code Evid. art. 404(B) and Prieur. Generally, evidence of criminal
offenses, other than the offense being tried, is inadmissible as substantive evidence
because of the substantial risk of grave prejudice to the defendant. State v. Hills, 99-
1750, p. 5 (La. 5/16/00), 761 So.2d 516, 520. Under Article 404(B)(1), other crimes
evidence "is not admissible to prove the character of a person in order to show that he
acted in conformity therewith." The evidence may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge,

identity, absence of mistake or accident. La. Code Evid. art. 404(B)(1).
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At least one of the enumerated purposes in Article 404(B) must be at issue, have
some independent relevance, or be an element of the crime charged in order for the
evidence to be admissible under Article 404. State v. Day, 2012-1749, pp. 3-4 (La.
App. 1 Cir. 6/7/13), 119 So.3d 810, 813. Thus, to be admissible under Article 404(B),
evidence of the defendant's prior bad acts must meet two criteria: (1) it must be
relevant to some issue other than the defendant's character, and (2) its probative value

must be greater than its potential to unfairly prejudice the jury. Day, 2012-1749 at 4,

119 So.3d at 813; see La. Code Evid. arts. 403 and 404(B). The underlying policy is not
to prevent prejudice (since evidence of other crimes is always prejudicial), but to
protect against unfair prejudice when the evidence is only marginally relevant to the
determination of guilt of the charged crime. State v. Humphrey, 412 So.2d 507, 520
(La. 1982) (on rehearing).

The procedure to be used when the State intends to offer evidence of other
criminal offenses was formerly controlled by Prieur. Under Prieur, the State was
required to prove by clear and convincing evidence that the defendant committed the
other crimes. Prieur, 277 So.2d at 129. However, 1994 La. Acts 3d Ex. Sess., No. 51
added La. Code Evid. art. 1104 and amended La. Code Evid. art. 404(B). Article 1104
provides that the burden of proof in pretrial Prieur hearings "shall be identical to the
burden of proof required by Federal Rules of Evidence Article 1V, Rule 404." The
burden of proof required by Federal Rules of Evidence Article IV, Rule 404, is satisfied
upon a showing of sufficient evidence to support a finding by the jury that the
defendant committed the other crime, wrong, or act. See Huddleston v. U.S., 485
U.S. 681, 685, 108 S.Ct. 1496, 1499, 99 L.Ed.2d 771 (1988).

The Louisiana Supreme Court has yet to address the issue of the burden of proof
required for the admission of other crimes evidence in light of the repeal of La. Code
Evid. art. 1103 and the addition of Article 1104. However, numerous Louisiana
appellate courts, including this court, have held that burden of proof to now be less

than "clear and convincing." State v. Millien, 2002-1006, p. 11 (La. App. 1 Cir.

2/14/03), 845 So.2d 506, 514; see also State v. Williams, 99-2576, p. 7 n.4 (La. App.
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1 Cir. 9/22/00), 769 So.2d 730, 734 n.4. A trial court's ruling on the admissibility of
evidence of other crimes will not be overturned absent an abuse of discretion. Day,
2012-1749 at 4, 119 So.3d at 813.

At the Prieur hearing, the following facts were presented. BRPD Detective Matt
Johnson testified regarding his investigation of the instant offense against Terry Boyd,
which took place on October 21, 2009. Detective Johnson's investigation revealed that
Boyd had been shot while sitting inside the Vermillion Drive residence. The shots that
killed Boyd appeared to have been fired from outside the residence, through a window.
Another victim had also been shot in the foot. No one was able to identify the shooter.

Detective Dauthier testified that he investigated the February 9, 2009 homicide
of Chris Jackson. Jackson had been shot twice in his head as he sat on a couch in a
home on America Street. As in Boyd's homicide, another victim had also been shot.
Also, as in Boyd's homicide, the shots that struck the victims appeared to have been
fired from outside the residence, through a window.

BRPD Detective Brian Watson testified that he investigated the April 25, 2009
homicide of Marcus Thomas. Thomas was shot and killed while in his truck on West
McKinIey Street, near Nicholson Drive, in Baton Rouge. Detective Watson's
investigation revealed that at least three firearms were used to shoot into Thomas's
truck as he drove down West McKinley. An unharmed individual who was inside
Thomas's vehicle was unable or unwilling to provide Detective Watson with further
information.

East Baton Rouge Sheriffs Office Captain Todd Morris testified that he
investigated the February 22, 2010 shooting of Malaeka Hulbert. The shooting occurred
at 5725 Tioga Street in Baton Rouge, just priof to midnight. Hulbert was sitting in the
kitchen of her residence when several rounds were fired through a window, striking her
in the back. Hulbert ultimately survived. Her boyfriend, Charles Matthews, was also
present at the time of the shooting. Another attempted shooting occurred at the same
residence on March 6, 2010. Nine-millimeter shell casings from the February 22, 2010

shooting were eventually matched to shell casings from a double homicide that took
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place on April 1, 2010. When Captain Morris eventually interviewed defendant following
his arrest, he stated that he had been contacted by Reginald Youngblood in reference
to a "hit" placed on Charles Matthews.

Finally, BRPD Detective Elvin Howard testified regarding the April 1, 2010 double
homicide of Charles Matthews and Darryl Milton that took place on Monte Sano Avenue.
From witnesses, Detective Howard learned that three males walked up to the car in
which Matthews and Milton were sitting, pointed their guns, shot into the vehicle, and
fled the scene. Nine-millimeter shell casings from this double homicide were matched
to the February 22, 2010 shooting of Malaeka Hulbert.

Evidence of another homicide was introduced at defendant's Prieur hearing, but
not presented at defendant's trial. Also at the Prieur hearing, Detective Howard
testified about his interview with defendant following his arrest. Defendant admitted to
shooting Chris Jackson through a high window while standing on Michael Judson's
shoulders. Defendant described that Torrance Hatch had told Judson to kill Jackson
after he made some disparaging remarks about Hatch.

Defendant also admitted his involvement in the Marcus Thomas shooting. He
told Detective Howard that he was in a vehicle with Judson and Jared Williams when
they saw Thomas in a vehicle. They pulled up next to Thomas's vehicle, and defendant
and his companions opened fire. Defendant admitted to driving the vehicle and to
shooting at Thomas's vehicle. He described to Detective Howard that Hatch had hired
Judson to kill Thomas because Thomas had previously snatched a chain from Hatch's
neck while he was in front of his daughter.

Defendant also admitted his involvement in the Boyd homicide. He told
Detective Howard that Hatch had asked him to take care of Boyd as a result of Boyd's
bragging that he planned to slap and rob Hatch the next time he saw him. Defendant
admitted that he was offered money to kill Boyd.

With respect to the double homicide of Charles Matthews and Darryl Milton,

defendant admitted to driving thfee men to the area of the shooting and to picking
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them up thereafter. He at_jmitted tha_t,Reeéttet@}tttustgbleod paid him fnoney te kill
Matthews and that this sihooting‘was the_thitd atteiﬁptpn Métthews's life.

Following the presertation of't‘he, evidence at the _'Prieur hearing, the State
argued that all of the offenses invoivect tt,se ef:;t_ef _'ambushing victims and shooting
them. The State contendedit,hat defendant's identityl tfvas the material fact to be proven
in the instant case. However the State aleo arguea that this other crimes evidence
should be admissible as proof of motive, opportdmty, system and plan. In contrast,
defense counsel stated that the State_,_’ was, attempting to "backdoor" other
unadjudicated homicides in an effort to ,,ptese_nt bad character evidence to the jury.
Ultimately, the trial court used the clear an_d_,_cqnly:i‘r_xei_ng' standard in granting the State’s
request to introduce evidence of these ‘othet_ertmeet .

Louisiana jurisprudence allows the qse:o’f_.i_'ethe'r. crimes evidence to show modus
operandi (i.e., system) as it bears on the is_s.izje',q_f:';:identity, particulariy when the modus
operandi employed by the d{efendant in both the :c_ha,rg_ed and the uncharged offenses is
so peculiarly distinctive one must togically say they a'r_e the work of the same person.
Hills, 99-1750 at 5-7, 761 So.2d at 520-521; see also State v. Code, 627 So.2d 1373,
1381 (La. 1993), cert. demed 511 U.S. 1100 114 S. Ct 1870, 128 L.Ed.2d 490 (1994).
Motive evidence reveals the state of mind or emotion that mﬂuenced the defendant to
desire the result of the charged crime. To have independent reievance, the motive
established by the other crimes evidence mub*' be more then a Qeneral one, such as
gaining wealth that could be the Undetlythg "b'aléie'f_'et aimest any crime; it must be a
motive factually peculiar to the victim and the charged crime. State v. McArthur, 97-
2918, p. 3 (La. 10/20/98), 719 S0.2d 1037,: 10413 The ptan exception can refer to a
plan conceived by the defendant |n wHi'cb‘.' the :ce'n:ﬁm'izés'ion of thé .uncharged crime is a
means by whicH the defendant prepa'res for the commission of another crime (such as

stealing a key in order to rob a safe), or it tnay refer to é pattern of crime, envisioned

3 McArthur is superseded by Ld Code Evid. art. 412.2 oniy with respect tc other crimes evidence of
sexually assaultive behavior. See State v. Wright, 2011-0141 (La. 12/6/ i1), 79 So.3d 309, 316-17.



by defendant as a coherent whole, in which he achieves an ultimate goal through a
series of related crimes (such as acquiring a title by killing everyone with a superior
claim). McArthur, 97-2918 at 3, 719 So.2d at 1042.

Two of the crimes offered as other crimes evidence are remarkably similar to the
facts from the instant offense. The Chris Jackson homicide and the Malaeka Hulbert
shooting both involve victims who were shot through the window of their'respective
residences. The Marcus Thomas homicide and the Charles Matthews/Darryl Milton
double homicide differ from the instant case in that they occurred as the victims sat in
their vehicles. However, all the shootings share the similarity that the victims were
ambushed by defendant or his accomplices. Moreover, all the shootings have some
connection to a murder-for-hire plot.

Therefore, the evidence of prior crimes was relevant, not because it revealed
defendant's criminal propensities or bad character, but because when considered
together, the crimes revealed sufficient similarities that tended to identify defendant as
the perpetrator of Boyd's murder. Thus, the other crimes evidence was extremely
probative with respect to defendant's identity. While this other crimes evidence was, by
its nature, prejudicial, it was not so unduly prejudicial as to be outweighed by its
probative value. Furthermore, via the extensive witness testimony regarding these
offenses, the State carried its burden of proving defendant's participation in these other
cr.imes by use of clear and convincing evidence. The trial court did not err or abuse its
discretion in allowing the State to present defendant's other cﬁmes evidence.

This assignment of error is without merit.

JUDICIAL NOTICE OF MOTION TO SUPPRESS

In his final assignment of error, defendant argues that the trial court erred in
taking judicial notice of the admissibility of defendant's confession, which had been
found admissible in another proceeding before another court.

Prior to trial, the State filed a motion ,in limine askihg that the trial court
récognize the previous admissibility determination of defendant's confession. This

motion indicated that Nineteenth IJudicial District Court Judge Donald R. Johnson
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presided over a previous suppression hearing involving the same statements that the
State sought to introduce at trial. The State noted that it intended to use the same
confession in defendant's instant trial before Judge Trudy White, and asked that she
recognize Judge Johnson's ruling. The State wrote that Judge Johnson "heard
testimony from all witnesse‘s that were invoived in the arrest and the interview. The
factual and legal issues as well as the attorneys involved are identical." The State
attached to its motion a certified copy of the minute entry from Judge Johnson's ruling.

Subsequent to the State's filing, defense counsel filed a motion to suppresé and a
motion in opposition to the State's motion in limine. In the former, defense counsel
argued that defendant's confession should be suppressed because the reading of his
Miranda* rights was not recorded for any__of his interviews. In the latter filing, defense
counsel argued that it was improper for Judge yvhite to take judicial notice of Judge
Johnson's ruling because defendant was entitled to a separate determination of his
statement's admissibility in the instant case and because there is no authority for a
court to take judicial notice of another court's rujing.

The initial version of the appellate recqrd did not contain a transcript of any
suppression hearing or of the trial court's ruling with respect to the state or defense
motions regarding defendant's statements. However, it contained a minute entry
indicating that the trial court had heard testimony on defendant's motion to suppress
and denied that motion.

In his appellate brief, defendant argues that Judge White erroneously took
judicial notice of Judge Johnson's prior ruling concerning the admissibility of defendant's
statements. However, a supplement to the initial appellate record demonstrates that
Judge White held a full, independent suppression heaﬁng and denied defendant's
motion to suppress on its merits. The source of appellate counsel's confusion likely
stems from the fact that the initial appellate record contained only a partial transcript

from defendant's March 11, 2013 motion hearing. The record supplement corrects this

4 Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).
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error and contains a complete transcript“ of th‘eAsuppression hearing, including the trial
court's ruling. Therefore, to the extent fhat‘_defeﬁ:da'nt argues on appeal that the trial
court erred in taking judicial notice of Judge thnson’s previous ruling from another
proceeding, this assignment of error is without merit.

To the extent that defendant's fifth assignment bf error indicates a desire to raise
any issues regarding the denial of his motion to suppress, we elect to address those
issues herein out of concerns of fairness and jqdicial economy. In doing so, we note
that defendant's written motion to suppféss afgued solely that the videotaped
recordings of his custodial interrogation failed to. indicate th_at he was informed of his
Miranda rights prior to questioning. . .

A trial court's ruling on a motion. to.s_g’ppre.ss the evidence is entitled to great
weight, because the court had the opportunity ‘to}o.bs,gr‘v.e.the witnesses and weigh the
credibility of their testimony. State v. ang’:s, 2001-0908, p. 4 (La. App. 1 Cir.
11/8/02), 835 So.2d 703, 706, writ denie.d,{2002-2989 (La. 4/21/03), 841 So.2d 791.
Correspondingly, when a trial court denigs a motion to suppress, factual and credibility
determinations should not be reversed in the absence of a clear abuse of the trial
court's discretion, i.e., unless such ruling is not supported by the evidence. See State
v. Green, 94-0887, p. 11 (La. 5/22/95), 655 So.2d 272, 280-281. However, a trial
court's legal findings are subject to a de novo standard of review. State v. Hunt,
2009-1589, p. 6 (La. 12/1/09), 25 So.3d 746, 751, In determining whether the ruling
on defendant's motion to suppress Was correct, We are not limited to the evidence
adduced at the hearing on the motion. We may consider all pertinent evidence given at
the trial of the case. See State'v. Chopin, 372 So0.2d 1222, 1223 n.2 (La. 1979).

The State bears the burden of ‘[.)'rbxf/‘i'ng’ the “admissibility of a purported
confession. La. Code Crim. P. art. 703(D). Louisiana Revised Statutes 15:451 provides
that, before a purported confession can be introduced in evidence, it must be
affirmatively shown to be free and voluntafy and not made under the influence of fear,
duress, intimidation, menaces, threats, inducements, or promises. It must also be

established that an accused who makes a confession during custodial interrogation was
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first advised of his/her Miranda ’rigritsf' Sftéte;:\:r, Eﬁlaj‘n,, 99.-1112, p. 5 (La. App. 1 Cir.
2/18/00), 752 So.2d 337, 342.j The. Statgjynugt 'sg:[»éciﬁéal_ly rebut a defendant's specific
allegations of police niiscondl.lt:i in;_eliciifjng a confes;:non State v. Thomas, 461 So.2d
1253, 1256 (La. App. i Cir. 1984)5 ;A__,,r_;g__@gg, '404» SOM 1375 (La. 1985).

Whether a showing of vOIuhtafénes?,@gsé Deenmade is analyzed on a case-by-
case basis with regard to th'e}fa’c_t_s ai}d ‘cifcuaT:stan;g:es m‘ leagh case. State v. Benoit,
440 So.2d 129, 131 (La. 1983). Thetnaicourtmust consider the totality of the
circumstances in deciding whethleizr,ai fcopgf.es.;s'igr‘g' j.s 'agjﬁ%\iésiblg. State v. Hernandez,
432 So.2d 350, 352 (La. App. 1‘ Cir.. 1983) 'Tg,_s_igimony_gf the interviewing police officer
alone may be sufficient to prove a -defghdant‘s;s@aﬁements‘ were freely and voluntarily
given. State v. Maten, 2004-‘1'718,7 p 12 (LaApp 1 Cir. 3/24/05), 899 So.2d 711,
721, writ denied, 2005-1570 (La. 1/27/06}, 922'50.2(1 '544,

Again, the sole issue raised by defendant m his _motion to suppress is that the
videotaped recordings failed to produce any prgofztha.i; his Miranda rights were read at
any time connected to his i”nt_er_rc:)gations_, At the timg of his interrogations, defendant
was undoubtedly in custody. At the suppressioma heariﬁng and at trial, Detective Howard
testified that defendant was advised,‘of his:Mi‘ran:da rights every time detectives spoke
" with him. A review of defendaht's videotape’c_j_ccnfes‘s‘sjiq;'\s if_idicates_ that with respect to
his May 14, 2010 and May 17, 2010 interrogations; defendarﬁ: was clearly informed of
his Miranda rights. In fact, during his first interrogation, defendant began to explain
his Miranda rights to the officers bef‘ore'thley. bé:gah:to read them to him. At no point
throughout his recorded interviews WIththepoilce officers did defendant request an
attorney or any other type of break in questioning. Defendant appeared fully cognizant
and able to comprehend his rights, and he%‘;véived these rights and decided to speak
with police. In sum, the totality of the circ‘umstarg'r‘.:éé reveals that defendant's May 14
and May 17 statements were made foiiowihg- proper Miranda warnings by the
interrogating detectives.

Contrary to Detective Howard's testimoriy, the videotapes of defendant's May 18,

2010 and May 19, 2010 interrogations do not reveal that defe‘ndant was Mirandized
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Wh:le those interactions

prior to his |nteractions thn the poioee. "erw 0
consxsted mostly of defendant aden"r fqu mdw juaﬁe ffmn’a vanous nhntagrapmc lineups,
he did make some mcuapat;)ry etetm mt tmuen amq 3 l(:‘V\f homscaees Nonetheless,
we note that defendant hac nrewousw hwn anta fmed ff nuc Miranda rights at the time
of his arrest, prior to his May i4 atatemwt aaad pz ECW to h:s May 17 statement. Except
where the circumstances indlcate werc:on tnere I$> no neceSS|ty to reiterate the
eranda warnings at each phase of an mterrogation State v. Kimble, 546 So.2d
834, 840 (La. App. 1 Cir. 1989)} n the instant case Detectlve Howard testified that
defendant was never resistant to questtonang, nor did he ever request counsel. Further,
he stated that no threats, prom:ses, anducements, or other attempts at coercion were
made toward defendant, a'nti..d:efendan_t was rna;de as. equortable_ as possible with food,
drinks, and breaks. At the .ti'me v_‘o,fj his Manyana t{iﬁayv; ;9’-:_‘st'atements, defendant had
previously been thoroug‘hly'iJformect'zof"hi:s gf‘iléiﬁjanda?tignts. - The record demonstrates
that he understood and inte,lfigently wa!vedthese tjgnt_:a{ both explicitly and impilicitly,

through his.actions and words. I&e.,Ste:;’q‘te',.v.,{_3B_;,!rj«;)iw\n'c;t 384 So.2d 425, 427-428 (La.

1980). : |

Considering the above, we ﬁnd-_t_hat,thef tna! court did not err or abuse its
discretion in denying defendant’sé_mo;tiqn o sUppreé,s,: Defendant was informed of his
Miranda rights on multiple occaisions_, including on videotape prior to his May 14 and
May 17 statements, and he ~dernonstratedv*a'n enderstandi'ng for those rights prior to
intelligently waiving t‘h'em.A The g;ap between the _I}asjt recorded administration of those
rights and the last ;‘inter'aetio'n:idefenc'iant hadwatn pdiice'(t\vo daYs) is not itself
sufficient to neéatev the ftee andvoluntdry nature 'ot }tneMay 18 and May 19
statements. See State V. McKmme 3@ @9! i _( _a App 2 Car 6/25/03), 850
So.2d 959, 966 (finding a 'f‘0ur'-ciay gapi‘ betWeenadwce Of'rights and a subseqguent
confession did not render theconféés"ioh madmrssabie) ‘Similérly, the one-day and two-
day gaps were not attributable to any s'petia"l.;circamstances that 'required the police to

readminister the Miranda rights to deferidant."Further, defendant's own actions at the

time of the May 18 and May 19 statements indicate a wi’llinghéés’ to speak with the
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police. Taken as a whole, the facﬁ:sl..anl_d“girf{qm;s;tén;ésg ilndi‘céte that all of defendant's
statements were freely and yoli._untarilyim:ade.., ,_ | |
This assignment of error is without merit.
 CONCLUSION
For the above cited reasons, we‘ affirm defendant’s conviction and sentence.

CONVICTION AND SENTENCE AFFIRMED.



