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                                                                                  AFFIRMED

The stock sale that is the subject of this litigation was consummated 

on December 31, 1983 in response to a tender offer by Delta Petroleum 

Company, Inc. (Delta).  The plaintiffs, who are former shareholders of Delta, 

alleged that they received inadequate consideration for the shares they 

tendered.  The lawsuit was originally brought against Delta, its subsidiary, 

Delta Rocky Mountain Petroleum, Inc. (DRMP), as well as a former 



shareholder, and two individuals who continued to own stock and otherwise 

remained involved with Delta after the tender offer.  Certain officers and 

directors were also named as defendants.  

The defendants previously filed a motion for partial summary 

judgment arguing that they owed no duty to disclose financial projections 

for DRMP in connection with the tender offer for shares of Delta.  The trial 

court granted a partial summary judgment, concluding that “none of the 

Defendants had a duty to disclose financial projections for DRMP to its 

shareholders in connection with this Tender Offer” and dismissed the 

plaintiffs’ claims “to the extent” they were based upon failure to disclose the 

alleged projections.  This Court affirmed.  Haney v. Delta Petroleum 

Company, Inc., 99-0170 (La.App. 4 Cir. 10/6/99), 748 So.2d 36.  The 

plaintiffs amended their petition.  The defendants again moved for summary 

judgment, contending that there were no other legal or factual issues 

encompassed within the plaintiffs’ petition, as amended, that merit a trial.  

The trial court again granted summary judgment.  It is from this judgment 

that plaintiffs now appeal.    

On appeal, the plaintiffs raise the following assignments of error: 1) 



the trial court erred in erroneously placing the burden of proof on plaintiffs 

rather than defendants; 2) the trial court erred in that it impermissibly 

weighed the evidence in a motion for summary judgment; 3) the trial court 

erred in finding that it was undisputed that defendants Jon and Paul Maxwell 

were in good faith, i.e., that there was no genuine issue of material fact as to 

the good faith of defendants Jon and Paul Maxwell; 4) the trial court erred in 

finding that it was undisputed that defendants Jon and Paul Maxwell did not 

know that Delta’s stock was worth more than $1,000 a share, i.e., there was 

no genuine issue of material fact as to whether Jon and Paul Maxwell knew 

that Delta’s stock was worth more than $1,000 a share; 5) the trial court 

erred in finding that it was undisputed that Jon and Paul Maxwell were 

acting in good faith and did not breach their fiduciary duty towards the 

plaintiffs when they told the plaintiffs that Delta had only a minority interest 

in DRMP when it really had a majority interest; 6) the trial court erred in 

finding that it was undisputed that defendants Jon and Paul Maxwell were 

acting in good faith towards the plaintiffs and did not breach their fiduciary 

duty towards them when they told the plaintiffs that Delta only owned a 

minority interest in DRMP but told the Whitney Bank that Delta owned a 



majority of DRMP; 7) the trial court erred in finding that it was undisputed 

that defendants Jon and Paul Maxwell were acting in good faith towards the 

plaintiffs and did not breach their fiduciary duty towards them, when they 

told the plaintiffs that Delta’s stock was worth only $1,000 a share and 

concealed from the plaintiffs the fact that they demonstrated to the Whitney 

Bank that Delta’s stock was worth more than $1,000 a share; 8) the trial 

court erred in granting defendants’ motion for summary judgment which 

was based upon subjective facts of knowledge, good faith and intent; and 9) 

the trial court erred in denying plaintiffs’ motion for summary judgment or 

the alternative motion for a new trial.

Summary judgment is appropriate if the pleadings, depositions, 

answers to interrogatories, and admissions on file, together with the 

affidavits and exhibits show that there is no genuine issue as to material fact 

and that the mover is entitled to judgment as a matter of law.  LSA-

La.C.C.P. art. 966 (B).  The burden is on the movant to show that there are 

no genuine issues of material fact and that the movant is entitled to judgment 

as a matter of law.  Walker v. Kroop, 96-0618 (La.App. 4 Cir. 7/24/96), 678 

So.2d 580.  When a motion for summary judgment is filed and has been 



supported by the evidence, the adverse party may not rest on mere 

allegations in his pleadings.  By affidavit or otherwise, he must set forth 

specific facts showing that there is a genuine issue for trial.  Snow v. Lenox 

International, 27,553 (La.App. 2 Cir. 11/1/95), 662 So.2d 818.  

According to Louisiana Revised Statute 12:91 (E): “A person alleging 

a breach of the duty of diligence, care, judgment, and skill owed by an 

officer or director under Subsection A shall have the burden of proving the 

alleged breach of duty, including the inapplicability of the provisions as to 

the fulfillment of the duty under Subsections C and D…”  Therefore, the 

plaintiffs bear the burden of proving that defendants breached a fiduciary 

duty and that defendants lacked good faith.   See Brockman v. Salt Lake 

Farm Partnership, 33,938 (La.App. 2 Cir. 10/4/00), 768 So.2d 836.  

Accordingly, a defendant has no obligation to affirmatively prove anything 

on a motion for summary judgment, other than pointing out that there is an 

absence of factual support for the elements of plaintiff’s breach of fiduciary 

duty/fraud claim.  Holmes v. Harper, 34,631 (La.App. 2 Cir. 5/9/01), 786 

So.2d 245.

Since we review a trial court’s granting of summary judgment de 



novo, we must determine whether the plaintiffs have produced factual 

support sufficient to establish that they will be able to satisfy the evidentiary 

burden of proof at trial.  In the instant case, our review of the record 

indicates that there is a complete lack of evidence that defendants breached 

any fiduciary duty to plaintiffs, that defendants made any misrepresentations 

to or concealed material facts from plaintiffs, that defendants knew the price 

of Delta’s shares was supposedly worth more than $1,000 in 1983, that 

defendants lacked good faith, or that plaintiffs relied upon any of the 

information of which they now complain.  Therefore, we find that the trial 

court applied the appropriate summary judgment standard.

A motion for summary judgment based on knowledge or good faith is 

appropriate when there is no issue of material fact concerning the pertinent 

intent.  Sanders v. Ashland Oil, Inc. 96 1751 (La.App. 1 Cir. 6/20/97), 696 

So.2d 1031.  Although summary judgments are not precluded as a matter of 

law where the issue is one concerning knowledge or intent; rather they 

depend on the particular facts presented in the documentary evidence 

accompanying the motion.  Simoneaux v. E.I. duPont de Nemours and Co., 

Inc., 483 So.2d 908 (La. 1986).  Even in cases where elusive concepts such 



as motive or intent are at issue, summary judgment may be appropriate if the 

non-moving party rests merely upon conclusory allegations, improbable 

inferences, and unsupported speculation.  Carter v. BRMAP, 591 So.2d 1184 

(La.App. 1 Cir. 1991).            
Based upon the undisputed evidence before the trial court, it found 

that there was no evidence contradicting defendants’ depositions and 

documents evidencing defendants’ knowledge and good faith.  Furthermore, 

there is no evidence to refute that $1,000 was a fair price or, even if it was, 

that defendants knew in 1983 that $1,000 per share was not a fair price.  

Being that there was no factual dispute, the trial court’s granting of summary 

judgment on the issue of the defendants’ state of mind was appropriate.

The plaintiffs now claim that the basis for their breach of fiduciary 

duty is that defendants told plaintiffs that Delta had only a minority interest 

in DRMP when, in fact, it held a majority interest.  However, not once in 

their petition did the plaintiffs claim that the breach of fiduciary duty had 

anything to do with the percentage interest that Delta owned of DRMP or 

that they relied upon the percentage of DRMP owned by Delta.  Although 

“La. Code Civ.P. art. 864 does not require the plaintiff to allege his exact 

theory of the case, i.e., every way in which he intends to prove that the 

defendant breached the fiduciary owed, the Code of Civil Procedure requires 



him to allege a sufficient factual background to provide the defendant with 

fair notice.”  Hargett v. Hargett, 2000-799 (La.App. 3 Cir. 12/6/00), 772 

So.2d 999.  There is no evidence in the record that any plaintiff relied upon 

the amount or percentage of DRMP shares that Delta had subscribed to 

purchase.  Furthermore, the plaintiffs’ own expert testified that there were no 

facts to indicate any misrepresentation or omission concerning Delta’s 

investment in DRMP in Delta’s financial statement.  Accordingly, we agree 

with the trial court’s finding that it was undisputed that Jon and Paul 

Maxwell were acting in good faith and did not breach their fiduciary duty 

towards the plaintiffs with regards to the representations they made about 

Delta’s interest in DRMP.

The plaintiffs contend that the trial court erred in determining that it 

was undisputed that Jon and Paul Maxwell were in good faith with regards 

to what they told the Whitney Bank about what percentage of DRMP that 

Delta owned as well as what the Delta stock was worth.  There is no 

evidence in the record that the defendants articulated to the Whitney Bank 

what percentage of DRMP they owned.  The plaintiffs also contend that the 

trial court erred by concluding that there was no evidence that any of the 

defendants knew that the price of Delta was in excess of $1,000 per share.  

The plaintiffs claim that the defendants told the Whitney Bank that Delta’s 



shares were worth $1,347 to $1,700 per share.  However, there is no 

evidence to support this claim.  The only evidence in the record is that the 

Whitney bank did not think that the stock price was even worth $1,000 per 

share.  There is also no evidence that DRMP added any value to the price of 

Delta’s shares.

Lastly, the plaintiffs contend that the trial court erred in denying their 

motion for summary judgment.  Because the trial court had orally granted 

the defendants’ motion for summary judgment, which dismissed the 

plaintiffs’ claims, there was no procedural basis for the plaintiffs to even file 

a motion for summary judgment.  Accordingly, this issue is moot.

For the foregoing reasons, the judgment of the trial court is affirmed.

                                                     AFFIRMED    

      


