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I respectfully dissent.  In my view, the majority errs in its reading and 

interpretation of our earlier decisions in this case, addressing the issue of 

whether there was a “taking” by the State.  Because I find that a “taking” as 

defined by our law and jurisprudence did not occur, I find that this case is 

prescribed.  I would therefore not address the other assignments of error that 

go to the merits.  My reasoning follows.  

In this class action suit, the defendant, the State of 

Louisiana, through the Department of Natural Resources (“DNR”), appeals a 

trial court judgment rendered in favor of the plaintiffs, a group oyster 

fishermen holding oyster leases on water bottoms owned by the State in 



Plaquemines and St. Bernard Parishes, awarding them damages for the 

“taking” of their leases as a result of the Caernarvon Freshwater Diversion 

Structure.  Plaintiff, Albert J. Avenal, Jr. (“Avenal”), also appeals from the 

judgment.  In addition to Avenal, the other class representatives in the 

litigation are Clarence Duplessis (“Duplessis”), Kenneth Fox (“Fox”), Fox 

Oyster Company, and Nick Skansi (“Skansi”).

Facts, History, and Evidence

The factual and procedural history of this case follows.

In Louisiana, the diversion of fresh water from the Mississippi River 

has long been used for a variety of purposes, including the creation of new 

land, the prevention of coastal erosion, and the enhancement of oyster 

production.  Historically, oyster fishermen in Louisiana have used 

freshwater diversions to allow river water laden with nutrients to flow into 

their oyster beds to reduce the salinity and thus render the water conditions 

unfavorable for saltwater predators such as black drum fish and oyster drills, 

as well as parasites and diseases.

Freshwater diversion became particularly important for the oyster 



industry after 1927 when the Mississippi River levee system was enhanced 

for navigation and flood prevention purposes.  However, the construction of 

additional and larger levees prevented river water from reaching adjacent 

estuaries and the oyster beds located therein on both sides of the Mississippi 

River.  Consequently, these areas continued to become more saline; the 

salinity killed the plant life that held the soil together.  This, in turn, 

accelerated erosion, which was no longer being offset by the replenishing of 

land by suspended sediment from the river.  As the land eroded, the 

saltwater intrusion from the Gulf of Mexico continued further inland.  In 

response, the oyster fishermen relocated their oyster beds farther inland 

away from encroaching saltwater predators and disease, but closer to the 

sources of man- made pollution.  

To address the adverse environmental conditions in the Breton Sound 

estuary within Plaquemines Parish, various structures and outlets were 

gradually constructed in the levee system along the east bank of the 

Mississippi River to allow river water to enter the Breton Sound estuary.  In 

addition to the Bohemia Spillway south of Point-a-la-Hache in Plaquemines 

Parish, constructed in 1925, other freshwater diversion structures included 



Bayou LaMoque and White Ditch Siphon, constructed by the State of 

Louisiana in 1956 and 1964, respectively.

In 1965, the United States Congress passed the Flood Control Act, 

Pub. L. No. 89-298, 79 Stat. 1037 (1965), which authorized construction of 

freshwater diversion structures at Caernarvon, Louisiana, and other locations 

in the Breton Basin.  Thereafter, public hearings were held for several years 

involving various governmental agencies and oyster fishermen.  In 1983, the 

Louisiana Department of Wildlife and Fisheries (“DWF”), which is part of 

the DNR, published a report setting forth optimal salinity regimes for oyster 

production on public seed grounds in the Breton Basin.  

In 1984, the United States Army Corps of Engineers (“Corps”) 

prepared an environmental impact statement suggesting locations of target 

salinity concentrations (isohalines) at three areas along the southeast 

Louisiana coast to enhance fisheries and to combat coastal erosion.  To 

create optimal salinity regimes, the environmental impact statement 

proposed the construction of three freshwater diversion structures in the 

three areas:  (1) the Bonnet Carre Spillway in the Lake Pontchartrain Basin; 

(2) the Davis Pond Freshwater Diversion Structure in the Barataria Basin; 



and, (3) the Caernarvon Freshwater Diversion Structure in the Breton Basin.  

The Caernarvon project, in particular, was designed to abate saltwater 

intrusion and marine tidal invasion, while promoting coastal restoration and 

enhancing fisheries and wildlife in the basin.  The DNR and DWF set 

optimal target salinity zones in Breton Sound, which ranged from 5 parts per 

thousand (“ppt”) for the northwest inland area of the basin to 15 ppt for the 

lower seaward end of the basin.  The salinity zones were based upon the fact 

that below 5 ppt, oysters become stressed and die, while above 15 ppt, 

oysters are subject to saltwater predators and disease.  The optimal salinity 

regime targeting annual average isohalines in concentration between 5 ppt 

and 15 ppt allowed oyster propagation and cultivation to continue in an 

existing zone within Breton Sound, while at the same time fostered coastal 

restoration by freshening the upper Breton Basin and allowing vegetation to 

return in an area where little active oyster production was occurring.  

Eventually the Caernarvon Interagency Advisory Committee (“CIAC”) 

proposed a management plan for the Caernarvon Freshwater Diversion 

Structure using salinity zones as well as other environmental considerations.

In 1984, Plaquemines Parish hired Dr. Johannes Van Beek of Coastal 



Environments, Inc., to conduct a study to determine the potential effects of 

the proposed Caernarvon Freshwater Diversion Structure.  Dr. Van Beek 

projected that, after Caernarvon went on-line, 35,000 acres of land near the 

structure would have salinities below 2 ppt, concluding the area would 

become freshwater marsh.  Dr. Van Beek also projected that an additional 

31,000 acres would have salinities between 2 ppt and 5 ppt and eventually 

develop into intermediate marsh. 

In connection with public announcements, public hearings, and 

governmental environmental impact studies in the latter 1970’s, the 1980’s, 

and early 1990’s, the Louisiana and federal governments informed the 

public, including the oyster industry, of the proposed freshening of the upper 

Breton Basin and the likelihood of adverse affects upon oyster leases located 

in areas that had been historically fresh prior to 1960.  In a letter dated 26 

October 1990 to Mr. Kell McInnis, Acting Secretary of the DWF, Bill Good, 

Ph.D., Acting Administrator of DNR’s Coastal Restoration Division and 

Chairman of the CIAC, expressed concern that oyster leases within the 

Caernarvon structure’s intended impact area might be adversely affected by 

the freshwater diversion flow.  Thus, Dr. Good and the CIAC requested that 



the DWF allow the oyster leaseholders to relocate their oysters to areas 

outside the impact zone. 

In response, the DWF informed the CIAC by a memorandum dated 7 

November 1990 that an oyster “relay” operation would take place under the 

direction of the DWF and Louisiana Department of Health and Hospitals 

(“DHH”).  The memorandum stated, in part:

While the particulars of the [Caernarvon] 
diversion scheme are debatable, the need for 
controlled supplemental fresh water input to the 
area is not.  Saltwater intrusion has claimed and 
continues to threaten vast acreage of fresh, 
brackish and intermediate marshes.  The 
Department recognizes that the diversion plan 
would not eliminate swamp and marsh loss, but it 
would significantly reduce the rates of loss 
throughout the basin.  The instability of salinity 
conditions which now exist in the area has 
contributed to the inconsistency of commercial and 
recreational fisheries production and has also 
magnified the effects of occasional floodwater and 
domestic pollution.  As saltwater intrusion 
progressed, the zone of favorable salinities for 
oyster production moved landward and away from 
the vast, historically productive reefs and firm 
water bottoms.  The proposed freshwater diversion 
would shift the zone of greatest productivity back 
to the greatly superior reef areas which are much 
less affected by floodwater and pollution.

The Department is aware that certain 
fisheries resources could be displaced, however, 
we firmly believe that the increase in overall 



productivity of the area, along with increased 
utilization of existing resources, will result in real 
benefits to the vast majority of interest.

In regards to assisting the state in any 
mitigative damages resulting from the operation of 
the structure, the Department is prepared to 
compensate oyster fishermen whose oyster leases 
are adversely affected by the operation of the 
structure, in five years, by the relocation of oyster 
leases out of the area on an acre for acre basis at 
that time.  The lessee would have to document 
these damages to obtain a lease relocation.  Any 
such relocations would be restricted to areas 
designated for leasing in the vicinity.  

LDWF, along with DHH is allowing oyster 
lease holders, south of the Caernarvon Freshwater 
Diversion Structure out to the Tennessee Gas 
Pipeline (Double pipeline) an opportunity to 
relocate oysters which may be affected by the 
operation of the structure.

The relay, known as the Caernarvon Oyster Transfer, was conducted from 3 

through 7 December 1990, and allowed oyster lessees with productive oyster 

leases, who obtained a relay permit and posted a $1,000.00 performance 

bond, to move their oysters from the potential Caernarvon impact area to 

pre-designated lease sites outside the impact zone.  Some oyster lessees 

chose to participate in the transfer; others did not. 

Several months prior to the Caernarvon Freshwater Diversion 

Structure going on-line, the Corps conducted several hydrologic computer 



simulations of the structure’s proposed operation to determine the potential 

effects of the freshwater diversion on the salinity levels in the basin.  Based 

on the simulations, Domingo J. Elquezabal, the Corps’ Senior Project 

Manager for the Caernarvon structure, sent a letter on 19 June 1991 to Dr. 

Good, stating that, “a month long diversion of 5,000 cfs [cubic feet per 

second] would cause serious detrimental effects on the area fisheries, 

especially oysters.” 

Meanwhile, in February, March, and April of 1991, significant oyster 

mortality occurred in the Breton Basin as a result of elevated temperatures 

and a freshet, a period of significant freshwater intrusion from heavy rains, 

the Mississippi River’s overflow, and other freshwater sources around 

Breton Sound.  By August of 1991, oyster mortality levels had reached 75% 

to 100% on many privately leased oyster beds within the Breton Sound 

estuary.  Several oyster fishermen claimed that the mortality was a result of 

the Caernarvon freshwater diversion; however, at the time, the Caernarvon 

Freshwater Diversion Structure had not yet gone on-line.  The following 

month, in September 1991, the Caernarvon Freshwater Diversion Structure 

went on-line and operated for the remainder of the year at a minimal flow 



due to the existing oyster mortality.  Nonetheless, after the 1991 freshet, the 

oyster lessees never experienced the “bloom” or abundant oyster harvest that 

historically followed a freshet.  Also, Hurricane Andrew hit the Louisiana 

coast in 1992 and adversely affected the oyster industry.  

On 29 March 1994, the plaintiffs filed the instant suit in the Twenty-

Fifth Judicial District Court for the Parish of Plaquemines on behalf of all 

persons holding oyster leases on state-owned water bottoms in Breton 

Sound, asserting that their oyster leases were destroyed or damaged because 

of the intrusion of fresh water from the Mississippi River by the Caernarvon 

Freshwater Diversion Structure.  They asserted that the structure was 

authorized, constructed, funded, and operated by the State through the DNR. 

The plaintiffs further asserted that the State’s action, i.e., the lowering of 

salinity levels of the water in Breton Sound below that necessary to support 

oyster cultivation, “has resulted in a permanent and substantial interference 

with plaintiffs’ use and enjoyment of their land amounting to a taking of an 

interest in [their] property rights without compensation in violation of 

Article I, §4 of the Louisiana Constitution. . . .”

On 24 April 1994, the plaintiffs also filed suit in the United States 



Court of Federal Claims against the Corps, which designed, financed, and 

built the Caernarvon Freshwater Diversion Structure.  In that suit, the 

plaintiffs alleged a “taking” under the Fifth Amendment to the United States 

Constitution and sought class certification.

In the federal suit, the Corps moved for summary judgment, which the 

Court of Federal Claims granted in August of 1995, concluding that the 

plaintiffs had no compensable expectancy in the continued artificially 

elevated salinity levels caused by the Mississippi River levee system in 

historically freshwater marsh areas within Breton Sound.  Avenal v. United 

States, 33 Fed. Cl. 778 (1995).  On appeal, the United States Court of 

Appeals, Federal Circuit, affirmed the decision for different reasons.  Avenal 

v. United States, 100 F. 3d 933 (Fed. Cir. 1996).  The federal appeals court 

held that the oyster lessees could not have had “reasonable investment-

backed expectations” that their oyster leases would give them rights 

protected from the planned freshwater diversions authorized by the federal 

and state governments. 

Following the decision of the United States Court of Appeals, Federal 

Circuit, the DNR filed a motion for summary judgment in this state action, 



arguing that collateral estoppel barred the re-litigation of the “takings” issue 

already decided by the federal courts.  The trial court denied the motion.  

The DNR sought review of that ruling from this Court.  In a 3-2 decision, the 

majority concluded that genuine issues of material fact existed as to whether 

the impact of the State’s actions on the plaintiffs’ oyster leases constituted 

an inverse condemnation and a “taking” pursuant to Article I, §4 of the 

Louisiana Constitution of 1974 and remanded the matter to the district court 

for further proceedings.  Avenal v. State, 99-0127 (La. App. 4 Cir. 3/3/99), 

757 So.2d 1, cert. denied, 531 U.S. 1012, 121 S.Ct. 568 (2000).

In the meantime, on 15 December 1998, the plaintiffs moved to strike 

all evidence, testimony, and argument regarding hold harmless clauses 

contained in the oyster lease agreements.  The DNR, in turn, filed a motion 

for partial summary judgment seeking the dismissal of many class 

members’ claims based on the validity of a hold harmless clause inserted 

into every oyster lease agreement issued from 1989 through 1995, which 

stated:

This lessee hereby agrees to hold and save 
the State of Louisiana, its agents or employees, 
free and harmless from any claims for loss or 
damages to rights arising under this lease, from 



diversions of fresh water or sediment, depositing 
of dredged or other materials or any other actions, 
taken for the purpose of management, 
preservation, enhancement, creation or restoration 
of coastal wetlands, water bottoms or related 
renewable resources; said damages to include, but 
not to be limited to, oyster mortality, oyster 
disease, damage to oyster beds or decreased oyster 
production, due to siltation, pollution or other 
causes. 

The DNR also argued that the Coastal Wetlands Restoration Advisory clause 

and the Allocation of Risk and Liability, and Indemnification clause, both of 

which were inserted into every oyster lease agreement issued as of 1996, 

also precluded the plaintiffs’ from asserting their claims for damages against 

the State.

  Contemporaneously, the DNR filed a motion to close, decertify or, 

alternatively, redefine the class.  The trial court granted the plaintiffs’ 

motion in limine excluding all evidence relating to the hold harmless 

provisions contained in the plaintiffs’ leases and denied the DNR’s motion 

to close, decertify, or redefine the class.  As to the DNR’s motion for partial 

summary judgment, the trial court deferred ruling on the validity of the hold 

harmless and indemnity provisions until “after the jury’s findings.” 

The DNR sought review of the trial court’s rulings, filing a writ 

application with this Court.  A three-judge panel of this court denied in part 



and granted in part the writ application.  The majority found no error in the 

trial court’s grant of the plaintiffs’ motion in limine to exclude all evidence 

of the hold harmless provisions.  One judge dissented, in part, finding such 

evidence was relevant and admissible pursuant to the La. C.E. arts. 401-403.  

All judges, however, agreed that the trial court erred in deferring to rule on 

the motion for summary judgment and held that it had to either grant or deny 

the motion at least ten days before trial, citing La. C.C.P. art. 966(D).  

Nonetheless, the trial court failed to rule on the motion for summary 

judgment prior to trial.                          

At trial, the four individual class representatives testified that after the 

Caernarvon Freshwater Diversion Structure went on-line in September 1991 

their private leases within the Breton Basin no longer produced oysters.  

They attributed the lost production to an increase in sediment and 

vegetation, specifically eurasian water milfoil, as a result of the inundation 

of fresh water into the basin.  The dense eurasian water milfoil, according to 

the plaintiffs, prevented their boats from reaching their respective leases.  

The plaintiffs also testified that their private leases were adversely 

affected by the Caernarvon Freshwater Diversion Structure’s effect on the 



DHH’s “closure lines.”  Prior to the diversion, the closure line in the Breton 

Basin fluctuated several times during the year, moving from the coastline 

southeast to the Gulf of Mexico during fresher periods (the winter months) 

and back again when salinity levels increased (the summer months).  The 

plaintiffs testified that due to the closure line’s fluctuation, their private 

leases located within the closed area might be suitable for harvesting once 

the closure line moved.  They further testified that after the Caernarvon 

diversion, however, the closure line gradually moved southeast towards the 

Gulf of Mexico and never fluctuated back.  As a result, the plaintiffs claimed 

their private leases were permanently within the closed area and off-limits 

for harvesting.

Michael Voisin, Chairman of the Louisiana Oyster Lease Task Force, 

member of the Oyster Lease Damage Evaluation Board (“OLDEB”), and the 

plaintiffs’ expert in oyster farming, corroborated the plaintiffs’ claims of 

permanent damage to the private oyster leases due to the freshwater 

diversion.  In estimating damages to private oyster leases as a result of 

coastal restoration and oil and gas activities, Voisin explained that the 

OLDEB employs an Oyster Lease Valuation Matrix, also known as the 



“cultch currency matrix.”  The matrix was developed jointly by the 

Governor’s Office of Coastal Activities, the DNR, and the DWF in March 

1996 at a two-day workshop hosted by the DNR and attended by 

environmental scientists, oyster biologists, and representatives from the 

oyster industry, oil and gas industry, and state and federal agencies.  Voisin 

testified that “cultch,” a hard material composed of limestone and crushed 

shells, is used to build a hard substrate on soft, muddy water bottoms.  

Cultch is vital to oyster productivity because it creates the reef necessary for 

seed oysters to attach to and grow.  Voisin explained that the matrix values 

an oyster lease based on the cost to replace the lost or damaged lease and 

places a different value on the various classifications of substrate, e.g., reef, 

shell and mud, firm mud, and soft mud.  

According to Voisin, the State has used the cultch currency matrix 

formula in the Davis Pond Relocation Program to exchange, relocate, or 

purchase private oyster leases located within the Barataria Basin, the target 

area of the Davis Pond Freshwater Diversion Structure.  As applied to the 

Davis Pond oyster lessees, the matrix allows for 187 cubic yards of cultch 

per acre of existing cultch, or approximately 1.5 to 1.375 inches of cultch 



evenly spread across an acre.  Voisin testified that 1.375 inches of cultch is 

sufficient to plant seed oysters, but the oyster industry recommends 3 to 6 

inches of cultch to support full oyster growth.  He estimated that 400 to 800 

cubic yards of cultch would be needed to build a 3 to 6- inch reef across an 

acre.  As to cost, Voisin testified that cultch is approximately $38.00 per 

cubic yard if it is to be placed on water bottoms in less than 6 feet of water 

and approximately $50.00 per cubic yard for water bottoms deeper than 6 

feet.  The cost differential, he explained, is attributed to the size and weight 

of the vessels employed in laying the cultch. 

The plaintiffs also offered the expert testimony of Noel V. 

Brodtmann, Jr., an environmental consultant who specializes in oyster 

assessments, to corroborate their claims that the Caernarvon freshwater 

diversion damaged their oyster leases.  In his opinion, the freshwater 

diversion transformed the ecology of the Breton Sound estuary from a 

brackish environment that sustained intense oyster growth to a totally 

freshwater environment incapable of such.  Brodtmann agreed that since the 

Caernarvon Freshwater Diversion Structure went on-line, the DHH seasonal 

closure line had permanently moved southeast towards the Gulf of Mexico.   



He attributed the lack of an oyster bloom in the estuary following the 1991 

freshet to an “over-freshening” by the Caernarvon freshwater diversion in 

the latter part of 1991.  Brodtmann concluded that freshwater diversions 

from Bohemia Spillway, White Ditch Siphon, and Bayou LaMoque had very 

little effect on the Breton Sound estuary because they had been in operation 

years before the Caernarvon Freshwater Diversion Structure, yet never 

adversely affected the oyster populations.  He also concluded that Hurricane 

Andrew in 1992 had little impact on the oyster beds east of the Mississippi 

River even though it heavily damaged oyster beds located west of the river 

in Lafourche and Terrebonne Parishes.  

Referring to the Caernarvon diversion’s flow patterns, Brodtmann 

explained that the structure operated at a minimal flow of less than 1,000 

cubic feet per second (“cfs”), when it initially went on-line, and peaked in 

the third quarter of 1992 at 4,000 cfs.  It fell during the first quarter of 1993 

and increased to 12,000 cfs in the second quarter of 1993, but operated at 

that rate for only two days.  Flow dropped to 582 cfs in the final quarter of 

1993 and then increased to 8,000 cfs in January 1994, where it remained 

until October 1997.  Brodtmann noted that higher rates of oyster mortality 



and the increased presence of eurasian water milfoil in the basin correlated 

with peak flow periods, but a resurgence of oyster spat and young oysters 

appeared in the area shortly after the DNR shut off the freshwater flow in 

October 1997.  Brodtmann opined that the DNR’s proposed plan to operate 

Caernarvon at 8,000 cfs for intermittent two-week periods beginning in 2001 

would permanently destroy all oyster populations on the leases. 

To estimate the extent of the plaintiffs’ losses, Brodtmann conducted 

field assessments of some of their leases.  In addition to maps and surveys 

provided by the DWF, he used global positioning system (“GPS”) data to 

locate the specific oyster leases.  He then “poled” the leased areas to 

ascertain the substrata characteristics of the water bottoms.  The poling 

procedure entailed probing the water bottoms with a cane pole every eight to 

ten feet while moving across the leased area in a boat.  Brodtmann then 

classified his findings as reef, firm mud, or soft mud.  Poling also helped 

locate the accumulation of live oysters on a lease surface.  

According to Brodtmann, an oyster reef should be at least 3 to 6 

inches thick to support an oyster habitat.  Like Voisin, he concluded that the 

cultch currency matrix used by the OLDEB was the best method to calculate 



damages to an oyster lease.  He testified that 403 cubic yards of cultch are 

needed to build a 3-inch reef on an acre at a cost of $10,676.00 and 806 

cubic yards of cultch are needed for a 6-inch reef on an acre at a cost of 

$21,345.00.  The plaintiffs’ expert, Randy Rice, Ph.D., an economics 

professor at Louisiana State University, verified that applying the cultch 

currency matrix with figures provided to him by the plaintiffs’ counsel, 806 

cubic yards of cultch at a total cost of $21,345.00 are needed to build 6-inch 

reef across an acre of water bottoms.

On the cross-examination of Jack C. Caldwell, Secretary of the DNR, 

the plaintiffs elicited testimony from him that he had testified at a United 

States Congressional Committee Hearing in February 1996, seeking to 

obtain federal assistance for the proposed oyster lease relocation program in 

connection with the Davis Pond Freshwater Diversion Structure, and stated 

under oath that oyster leases in Plaquemines Parish were worth $7,000.00 

per acre.  Secretary Caldwell also acknowledged that in January 1999 he had 

approved the OLDEB’s adoption of the uniform evaluation method that used 

403 cubic yards of cultch as the estimated amount needed to build a 3-inch 

reef on an acre of water bottoms.



Prior to trial the plaintiffs filed a motion in limine to exclude all 

evidence and testimony regarding the biological assessments and side scan 

sonar surveys conducted by DNR’s expert witnesses, Charles A. Wilson, 

Ph.D., and Harry H. Roberts, Ph.D., experts in estuarine ecology and 

geography, respectively, at the LSU Coastal Studies and Fisheries Institute.  

The DNR intended to introduce the side scan sonar surveys to prove the 

amount of reef on the individual plaintiffs’ oysters leases and to refute the 

claim that an acre of leased water bottoms contained at least 403 cubic yards 

of cultch.  During the course of trial, without the jury present, the trial court 

conducted a Daubert hearing to consider the plaintiffs’ motion.

Although Drs. Wilson and Roberts testified extensively regarding the 

side scan sonar methodology, the trial court granted the plaintiffs’ motion.  

Construing side scan sonar and ground truthing as two distinct 

methodologies, each used independently of the other, the trial court 

concluded that ground truthing contradicted side scan sonar findings.  The 

trial court also determined that the side scan sonar methodology had never 

been published or peer reviewed and its results were subject to a 400 percent 

rate of error.          



Nonetheless, to counter the plaintiffs’ claims that the freshwater 

diversion from the Caernarvon structure was the sole cause of substantial 

damage to all oyster leases within the Breton Sound estuary, the DNR 

offered a plethora of scientific evidence.  William Joseph Wiseman, Jr., 

Ph.D., an expert in physical oceanography and hydrology, testified 

extensively regarding the temperatures, salinity levels, currents, tidal waves, 

and mixing processes of the waters in the Breton Sound estuary.  According 

to Dr. Wiseman, the Corps conducted a dye study in August 1991 in which 

dye and water were released from the Caernarvon Freshwater Diversion 

Structure and tracked for a four-day period.  The dye acted as a tracer only 

and had no affect on the water’s flow.  Once released, the dye followed two 

paths.  Some of the dye descended from the structure and flowed eastward 

into Lake Leary, where it diffused and could no longer be tracked.  The 

remainder descended to Bayou Manuel and entered River Aux Chenes on 

the western side of the Breton Basin.  At the time of the study, mild winds 

from the east blew the dye to the west.  

However, Dr. Wiseman also reviewed satellite images of the earth’s 

surface taken in March 1989 and January and May 1994 using Advanced 



Very High Resolution Radiometer (“AVHRR”).  The pictures, he testified, 

reflected the amount of suspended sediment in the water based on the 

direction of the wind at that time.  From the pictures, Dr. Wiseman 

concluded that fresh water from Caernarvon flowed from the upper 

northwest area of the Breton Basin southeast to the lower end and remained 

within the natural boundaries of River Aux Chenes to the west and Bayou 

Terre Aux Boeufs to the east, regardless of the direction of the wind.  He 

explained that the freshwater had a dominant effect only on the salinity 

levels in the very northwest area of the Breton Basin, and the further it 

flowed southeast away from the structure its effect lessened.  Dr. Wiseman 

also testified that it had no effect in areas of the Breton Basin west of River 

Aux Chenes and east of Bayou Terre Aux Boeufs.  

Unlike Brodtmann, Dr. Wiseman found that the other freshwater 

diversion structures along the Mississippi River, south of Caernarvon, 

greatly influenced the salinity levels in the upper Breton Basin.  According 

to him, the southeast winds during the spring, summer, and early fall blew 

significant amounts of fresh water into the upper Breton Basin.  Dr. 

Wiseman also testified that in addition to winds, tidal waves, rainfall, and 



temperature also affected the salinity levels of the waters in Breton Sound.  

Dr. Good corroborated Dr. Wiseman’s testimony that several factors 

affected the salinity levels within the Breton Sound estuary, which in turn 

influenced the DNR’s operational plan for the Caernarvon structure.  He 

testified that initially the DNR operated the structure at a minimal flow due 

to the high oyster mortality as a result of the 1991 freshet.  In August 1993, 

the DNR decided to increase the flow in January 1994 to 8,000 cfs.  

Although this plan remained in effect until November 1997, Dr. Good 

demonstrated that often the water did not flow at 8,000 cfs because the water 

level of the Mississippi River was too low.  He also testified that in 

November 1997, the DNR reduced winter diversions from 8,000 to 4,000 cfs 

and from 3 to 2.5 weeks.  And in January 2001, the DNR would implement a 

“pulsing” operation, increasing the flow to 8,000 cfs for intermittent two-

week periods.  

Dr. Good noted that as a result of the freshwater diversion from the 

Caernarvon Freshwater Diversion Structure since 1991, the marsh increased 

5.9% annually.  This increase, he testified, was not the result of large 

sediment deposits, but rather the result of freshwater nutrients stimulating 



marsh vegetation growth.  According to Dr. Good, approximately 2,000 

truckloads of sediment passed through the Caernarvon Freshwater Diversion 

Structure in November and December 1991, yet most of it settled in Big 

Mar, the large body of water near the structure that acted as a sediment trap.  

He explained that the sediment diverted from the structure deposited within 

7.7 miles of the Caernarvon structure.  Dr. Good characterized as sediment 

“plume” or nutrient laden sediment any suspended sediment found in the 

water beyond the 7.7-mile radius.  He opined that it was impossible to 

determine the origin of sediment found in the Breton Sound estuary, 

explaining that sediment on public seed grounds 24 miles from the 

Caernarvon Freshwater Diversion Structure could have come from 

freshwater diversion projects south of Caernarvon such as Bayou LaMoque.  

According to Dr. Good, prior to Caernarvon’s construction, saltwater 

intrusion from the Gulf of Mexico destroyed 50,000 acres of oyster 

supporting water bottoms.  The public seed grounds, on which all oyster 

farmers depended, were nearly obliterated.  After the Caernarvon freshwater 

diversion, oyster productivity on public seed grounds increased 300%.  Dr. 

Good also noted that the reduction in the flow of the fresh water in 



November 1997 correlated with a decrease in oyster production from the 

public seed grounds in 1998.  Nonetheless, he concluded that all oyster 

fishermen benefited from the Caernarvon’s fresh water flow. 

Kenneth W. Hemphill, Sr., the DHH’s administrator of the shellfish 

and mollusk program, testified, contrary to the plaintiffs’ claims, that the 

Caernarvon freshwater diversion alone had little impact on the DHH’s 

seasonal closure lines.  He attributed the directional changes in the seasonal 

closure line to the amount of rainfall, the extent of drought, and temperature 

fluctuations in the Breton Sound estuary.  

Sherwood Gagliano, Ph.D., an environmental scientist with an 

expertise in geography and geology, corroborating Dr. Good’s testimony, 

agreed that Caernarvon’s freshwater flow was contained between River Aux 

Chenes to the west and Bayou Terre Aux Boeufs on the east.  Noting the 

significance of the Trans-Gulf twin pipeline that ran north from the 

Mississippi River Gulf Outlet and south to the Mississippi River, he testified 

that most oyster productivity within the Caernarvon impact area and 5 ppt 

zone occurred on leases along the pipeline.  Dr. Gagliano reiterated that 

stabilizing the salinity levels within the Breton Basin and preventing 



saltwater intrusion were the primary goals of freshwater diversion.  He 

described the Caernarvon project as a “control structure” that “skimmed” 

fresh water and “light” sediment from the river.  Because the structure was 

located above the base of the Mississippi River, it was impossible to divert 

large sediment deposits from the river’s bottom through the structure and 

into the Breton Basin.  Thus, the sediment diverted through the structure, 

alone, was insufficient to rebuild the State’s coast.  Although Dr. Gagliano 

acknowledged that the Caernarvon project “unavoidably” altered salinity 

conditions in the upper northwest end of the Breton Basin, making the area 

less favorable to oyster cultivation, he emphasized that the Breton Sound 

estuary’s changing ecosystem shifted the salinity zones eastward to the Gulf 

of Mexico, enhancing the development of brackish marshes in areas once too 

fresh to support oyster growth.  The diversion, he explained, not only 

increased oyster productivity on public seed grounds, but eventually would 

restore 124,000 acres of marsh necessary for the creation of water bottoms 

suitable for oyster production.  Thus, Dr. Gagliano opined that Louisiana’s 

oyster industry would benefit greatly from the Caernarvon Freshwater 

Diversion Structure.



John W. Day, Jr., Ph.D., professor of oceanography and coastal 

studies at Louisiana State University, corroborated the testimony of Drs. 

Good and Gagliano.  After conducting studies on the sediment deposits in 

the Breton Sound estuary as a result of the Caernarvon freshwater diversion, 

Dr. Day found approximately one-half inch of sediment per year deposited 

in “stations” located very near the Caernarvon structure.  He found no 

significant increase in sediment in test stations in the lower end of the Breton 

Basin.  He attributed the “slight” sediment deposits found in stations located 

near the Mississippi River to the river’s discharge rather than to 

Caernarvon’s flow.  He, too, concluded that the sediment in the fresh water 

from Caernarvon was mineral and nutrient laden, which stimulated 

vegetation growth.

Gaines Geaghan, Ph.D., an expert in statistics and marine zoology, did 

a “post-construction analysis” of the Breton Basin using data collected by 

the DWF, the DNR, and the Corps from various “collection sites” located 

throughout the Breton Sound estuary.  The DWF, he explained, monitored 

oyster growth using “nestier trays” located in sampling stations throughout 

the Breton Basin.  The trays contained 20 individual compartments wherein 



oysters nested.  The DWF biologists examined the trays monthly to 

determine the oysters’ development and recorded their findings.  Based on 

the recorded data, Dr. Geaghan demonstrated through graphs that the oyster 

mortality rate in the Breton Basin was very low from year 1988 until May 

1991 when it increased drastically as a result of the freshet.  The oyster 

mortality rate declined in 1992 but rose again in February of 1993, where it 

remained until the end of the year.  In January 1994, it increased to 70% and 

continued to rise.  By the end of 1995, the oyster mortality rate had reached 

95%.  It remained high from 1995 through 1997, then steadily declined in 

years 1998, 1999, and 2000.  

Dr. Geaghan also analyzed weather and salinity patterns.  He found 

that in the summer of 1991, following the freshet, oyster mortality appeared 

in the mid and lower regions of the Breton Basin.  After Caernarvon went 

on-line, however, high oyster mortality appeared in the upper, northwest 

region of the Breton Basin near Lake Leary.  In addition to the Caernarvon 

discharge, he attributed an increase in the oyster mortality rate to heavy 

rainfall and river discharges.  He found salinity changes in the upper Breton 

Basin directly correlated to the Caernarvon diversion, whereas lower basin 



salinity changes correlated to river discharges.  Also, he concluded that fresh 

water from the Bohemia structure, Bohemia Spillway, and Bayou LaMoque 

extended to upper areas of the basin, affecting salinity levels, vegetation, 

fisheries and wildlife, although to a lesser degree than the Caernarvon 

diversion.

At the DNR’s request, Ronald Kilgen, Ph.D., an expert in oyster 

biology, and Maureen Mulino, Ph.D., an aquatic biologist with Steimle & 

Associates, Inc., an environmental studies firm, surveyed 21 oyster leases at 

issue in the present litigation on two separate occasions in late 1998 and 

early 1999.  Dr. Kilgen testified that after poling the leases and ascertaining 

their substrates, he categorized his findings into three groups:  (1) leases 

with no live oysters; (2) leases with spat (oysters less than a year old); and 

(3) leases with oysters 2, 3, and 4 years old.  He determined that the leases 

with no live oysters were located in the upper region of the Breton Basin, 

west of the double pipeline.  He found leases that produced at least 50 sacks 

of “marketable” oysters per day in the lower region of the Breton Basin both 

west and east of the double pipeline.  Also, he located leases that produced 

more than 50 sacks of oysters per day in the upper and lower regions of the 



Breton Basin either near or west of the double pipeline.  Notably, too, Dr. 

Kilgen discovered leases with significant oyster yields adjacent or in close 

proximity to leases with no evidence of oysters.  He attributed this finding to 

the fact that the respective lessees never managed the leases and/or many 

leases lacked reef necessary for oyster cultivation.  According to Dr. Kilgen, 

the absence of reef, oyster shells, or oyster mortality on a lease indicated that 

the lease never did produce.  He further testified that a study of leases in the 

area from the 1970’s through 1990’s revealed that even before the 

Caernarvon diversion in 1991 many oyster leases in the upper Breton Basin 

had never produced.  Although Dr. Kilgen admitted on cross-examination 

that the Caernarvon’s flow altered salinities, adversely affecting many leases 

in the upper Breton Basin, he emphasized that many leases had no prior 

history of production.  Furthermore, Dr. Mulino testified that the lease 

surveys disclosed no areas of mass buried shells to indicate sediment had 

covered productive leases.  In fact, she discovered no significant amount of 

sediment.

As to the eurasian water milfoil, Dr. Kilgen testified that it was 

plentiful along the entire Louisiana coast in 1994 and 1995, noting that it 



posed a significant problem to oyster leases in Lafourche and Terrebonne 

Parishes, which had never experienced a freshwater diversion.  In his 

opinion, heavy rainfall proliferated the dense vegetation.  Robert Anclet, a 

retired biologist who had been employed by the DWF for 28 years and 

managed fisheries in Coastal Area two, which included Breton Sound, 

agreed, testifying that, even prior to the Caernarvon diversion in 1991, he 

found eurasian water milfoil along the entire coast.  

To counter the plaintiffs’ evidence regarding the value of their oyster 

leases, the State relied on the testimony of James Hanchey, assistant 

secretary of the DNR’s Office of Coastal Restoration.  Hanchey testified that 

the OLDEB was created pursuant to state statute to resolve conflicts between 

the oil and gas industry and the oyster industry that arose as the result of oil 

and gas exploration and production.  Because the State has a tremendous 

interest in protecting the viability of both industries, he explained, it sought 

an equitable solution that resulted in fair treatment to the oil and gas industry 

while assuring the oyster fisherman actual compensation for damages to 

their oyster beds due to mineral activities.  In other words, the State wanted 

to establish a uniform system of compensation for actual damages caused to 



the beds of oyster leaseholders.

Regarding the OLDEB’s adoption of a uniform evaluation method, 

specifically, the cultch currency matrix, Hanchey testified that he had 

expressed serious reservations to Secretary Caldwell of the DNR at the 

board’s meeting in January 1999 about adopting the matrix.  Hanchey 

explained the DWF initially estimated that approximately 150 to 187 cubic 

yards of cultch per acre were needed to create reef on water bottoms, but 

later changed the estimate to 403 cubic yards per acre.  The drastic 

alteration, he testified, was not based on scientific data, but rather on the oil 

and gas industry’s acquiescence to the oyster fishermen’s wishes.  

According to Hanchey, at the time, the oil and gas industry had several 

proposed projects whose commencement dates depended on the oyster 

lessees’ authorizations to conduct surveys, exploration, and other activities 

on their leases.  Failure to get proper authorization would jeopardize the 

projects and likely result in severe penalties and delay costs.  Hanchey 

testified that the oil and gas industry compromised, believing the evaluation 

process and its projects were “doomed” if it did not agree on the 403 cubic 

yards of cultch per acre figure for application in the matrix.  



In support of Hanchey’s testimony, the DNR introduced into evidence 

the minutes from the OLDEB meeting on 5 January 1999.  The minutes also 

reflect that Secretary Caldwell expressed his concern that certain values 

were higher than he thought they should be and “wanted to go on record that 

. . . the evaluation guidelines are specifically intended to be used by the 

Oyster Lease Damage Evaluation Board in their processes and should not be 

construed as representing the State of Louisiana’s view as to values that 

could be used in other kinds of circumstances.” 

Hanchey testified that two factors comprised the oyster damage 

evaluation method used by the OLDEB, the cultch currency matrix and the 

standing oyster crop.  The matrix, he explained, provided a method for 

compensating for substrate damage as the result of oil and gas activities, 

such as laying pipelines, while the standing oyster crop factor considered 

pre-project and post-project biological data to determine the value of an 

oyster crop loss on a particular lease.  The pre-project and post-project 

biological data, including oyster lease surveys and assessments, were not 

available on all leases in the Caernarvon and Davis Pond impact areas, 

which Hanchey explained made the methodology impractical to use in 



diversion projects.  In his opinion, the method for evaluating damages to an 

oyster lease as the result of oil and gas activity was not appropriate for 

determining damages to oyster leases as the result of freshwater diversion 

projects such as Caernarvon and Davis Pond.  He emphasized that an oyster 

bed incurred damage to its substrate as the result of oil and gas activity, yet 

did not incur damage to its substrate as the result of freshwater diversion.  

He also noted that the cultch currency matrix formula developed for use in 

the Davis Pond Relocation Program allowed for 150-187 cubic yards of 

cultch only on acres with existing cultch and active and productive oyster 

leases.  In other words, the Davis Pond Relocation Program formula did not 

allow compensation for areas of oyster leases that did not contain cultch 

material or hard bottom.  Also, the formula provided no compensation for 

oyster leases located outside the project’s target area.       

Hanchey further testified that if the cultch currency matrix was to be 

used to value leases throughout the Breton Basin in this case, then the 

“Melancon Map” must be used in conjunction with it.  The map, he 

explained, delineated oyster production zones based on salinity levels and 

discounted the cultch currency matrix accordingly.  Less productive leases 



located outside the optimum salinity zone were discounted substantially.  

For example, the value of oyster leases located in the fresher, northern 

region and saltier, southern regions of the Breton Basin was discounted from 

403 cubic yards of cultch per acre to 10% of that or 40 cubic yards per acre.  

Hanchey demonstrated that the Davis Pond Relocation Project did not use 

the Melancon Map to discount oyster leases because the relocation involved 

only active and productive leases located north of the 5 ppt line.  

Nevertheless, he reiterated that the OLDEB had to consider salinity regimes 

and apply the map to the cultch currency matrix in determining lease 

damages as a result of oil and gas activity because such activity occurred 

throughout the entire basin. 

Walter R. Keithly, Jr., Ph.D., a resource economist and LSU assistant 

professor appointed to both the Coastal Fisheries Institute and Institute for 

Environmental Studies, testified for the State as an expert in evaluating the 

seafood industry.  The cost of and amount of cultch on a lease, he explained, 

was not the only factors to be considered in determining the value of a lease. 

Dr. Keithly emphasized that the costs associated with oyster production and 

the revenues generated therefrom must also be considered.  The “market 



value” of an oyster lease, he explained, was the price a willing buyer would 

pay to a willing seller for the lease, and long-term, the value would not 

exceed the income derived from the lease.

Dr. Keithly noted that from the mid 1980’s to early 1990, many of the 

leases at issue in the instant litigation were non-productive because they fell 

within the seasonal closure line.  Although, in some instances, the DHH 

allowed the oyster fishermen to “relay” their oysters to productive leases, the 

cost of doing so exceeded any benefit because oyster prices were low at the 

time.  Dr. Keithly also noted that even though many of the leases were 

unproductive and/or the DHH had deemed them unsuitable for production 

purposes for extended periods, the leaseholders yearly chose to renew and 

retain the leases because they derived substantial revenues from oil and gas 

interests, who continued to conduct surveys, seismic activities, oil 

exploration, lay pipelines, et cetera, on the leases.

Contrary to the plaintiffs’ claims, Dr. Keithly testified that the cost to 

restore a lease did not equal its value, explaining that the costs of laying 

cultch and building reef, in some cases, might exceed the revenues generated 

from the lease.  He also noted that, in terms of oyster production, a lease’s 



value was the income generated from it.   “As a rule of thumb,” Dr. Keithly 

explained, if the value of a lease is less than its restoration cost, a 

prospective buyer would pay the value.  To calculate the average value of 

oyster leases in Plaquemines Parish for the period 1988 through 1997, Dr. 

Keithly reviewed data from the DWF detailing the number of leased acres, 

the amount of oysters harvested yearly from the leases, the price of oysters, 

and bills of sale on lease transfers.  In addition, he reviewed tax and business 

records from several oyster fishermen.  Along with the data, Dr. Keithly 

considered the 1993 Anderson Study, which concluded the average value of 

an oyster lease ranged from $160.00 to $170.00 per acre.  Based on his 

research, Dr. Keithly determined that the average value of a lease in 

Plaquemines Parish prior to Caernarvon going on-line was $200.00 per acre.  

As to the class representative’s leases, Dr. Keithly estimated the average 

value of Skansi’s leases to be $558.00 per acre prior to Caernarvon going 

on-line and $343.00 per acre afterwards.  He attributed the sharp decline to a 

reduction in the price of oysters and low productivity.  Dr. Keithly testified 

that the average value of Avenal’s leases was $195.00 per acre prior to 

Caernarvon going on-line but much lower following the freshwater diversion



because Avenal had purchased many of the leases at public auction after 

1991 when other leaseholders chose not to renew the leases due to low 

productivity.  In fact, Avenal admitted that he purchased two of his leases on 

the same day this suit was filed.  Duplessis had provided Dr. Keithly with 

production records for only six months of the year 1990, evidencing the 

lessee harvested 1.4 sacks of oysters per acre on a 155-acre lease.  The 

records also showed that Duplessis began subleasing acreage from Fox in 

1991.  Dr. Keithly testified that Duplessis’ leases were neither productive 

nor valuable, noting that Duplessis would not have subleased from Fox if his 

own leases had been productive.  As to Fox, Dr. Keithly testified that he had 

leases located throughout the basin, many of which were sublet to other 

oyster fishermen.  Fox’s records, however, contained scarce harvesting 

information.   Nonetheless, based on the other available data, Dr. Keithly 

estimated the average value of Fox’s leases at $200.00 per acre. 

Over the plaintiffs’ objection, the trial court allowed the DNR to 

introduce into evidence seafood dealer records from plaintiff, Rodney Fox, 

an owner of R&A Oyster Company, Inc., and son of Kenny Fox.  The 

records disclosed that from 1997 to 2000, Lease 31453 produced 16,612 



sacks of oysters.  Rodney Fox acknowledged that his gross sales for 1999 

totaled $3.8 million.  In addition, he admitted that many leases that were 

deemed unsuitable for production as the result of the freshwater diversion in 

1991 were now producing.  The DNR also elicited testimony from the 

named individual plaintiffs on cross-examination that they continued to 

collect thousands of dollars for damages to their leases in the Breton Basin 

from oil and gas interests as the result of oil and gas exploration activities.

After the eight-day trial on the merits, the jury returned a verdict in 

favor of the five class representatives, responding “yes” to the jury 

interrogatory, “Do you find that the State has taken actions which have taken 

or damaged the [plaintiffs’] right to property?”  [Emphasis added.]  It found 

Avenal, Duplessis, Fox, Fox Oyster Company, and Skansi sustained 

damages on 826, 255, 948, 759 and 261 acres of their leased water bottoms, 

respectively.  The jury determined that an amount of $21,345.00 per 

damaged acre would adequately compensate plaintiffs Duplessis, Skansi, 

Fox, and Fox Oyster Company for their losses, while $1,000.00 per damaged 

acre would compensate Avenal.  

Prior to the trial court rendering its judgment, on 2 January 2001, the 



DNR filed motions for judgment notwithstanding the verdict (“JNOV”), new 

trial, or alternatively, remittitur.  Several days later, the trial court, in 

accordance with the jury’s verdict, rendered judgment awarding Avenal 

$826,000.00; Duplessis $5,442,975.00; Fox $20,235,060.00; Fox Oyster 

Company $16,200,885.00; and Skansi $5,571,045.00.  The awards combined 

totaled $48,275,935.00.  Likewise, the court awarded the remaining class 

members similarly situated to Avenal and those similarly situated to the four 

other class representatives their respective damages.  In addition to 

compensatory damages, the judge awarded the plaintiffs attorney’s fees 

pursuant to La. R.S. 13:5111 and court costs.

On 12 January 2001, the DNR again filed motions for JNOV, new 

trial, or alternatively, remittitur.  The trial court denied all post-trial motions 

filed in the trial court.  On 16 March 2001, the DNR filed an application for 

supervisory writs seeking review of the trial court’s denial of its motion for 

new trial and its refusal to abide by this Court’s 15 December 2000 ruling 

that the trial court either grant or deny the motion for partial summary 

judgment on the indemnity issue at least ten days prior to trial.  This court 

declined to exercise its supervisory jurisdiction, ruling that the DNR’s writ 



application should be consolidated with its pending appeal.   

Assignments of Error

On appeal, the DNR raises the following fourteen (14) assignments of 

errors:

(1) The jury erred in awarding the plaintiffs damages 
for the restoration of state-owned water bottoms.

(2) The trial court erred as a matter of law by allowing 
the plaintiffs to recover from the State the costs for 
restoring the State’s own water bottoms.

(3) The trial court erred in allowing the plaintiffs to 
recover damages based upon the cultch currency matrix 
rather than recognized elements of damages.

(4) The trial court erred in awarding damages in 
excess of the fair market value of the plaintiffs’ leases.

(5) The jury erred in finding that the Caernarvon 
freshwater diversion flow was the proximate cause of the 
plaintiffs’ damages.

(6) The trial court erred in giving a jury interrogatory 
that improperly eliminated the plaintiffs’ burden of 
proving a permanent taking.

(7) The jury verdict and trial court judgment are 
contrary to the law and evidence presented at trial.

(8) The trial court erred in refusing to decertify or 
redefine the class.

(9) The trial court erred in extrapolating the jury’s 



verdict class-wide as it eliminated the plaintiffs’ burden 
of proving causation for the remainder of the class.

(10) The trial court erred in excluding the State’s side 
scan sonar evidence.

(11) The trial court erred in not finding that the 
plaintiffs’ claims have prescribed pursuant to La. R.S. 
9:5624.

(12) The trial court erred in forcing the State to exhaust 
its peremptory challenges by allowing biased persons to 
remain on the jury.

(13) The trial court erred in awarding damages for 
oyster leases in which the plaintiffs’ held no 
compensable interest.

(14) The trial court erred in refusing to determine prior 
to trial the validity of the indemnification clauses 
contained in the plaintiffs’ oyster leases.               

Plaintiff Avenal, the only individual class representative to appeal, argues 

that the jury erred in awarding him only $1,000.00 per damaged acre while 

awarding the other class representatives $21,345.00.

Because I would resolve the merits of this case in its entirety on only 

some of these assignments, I would pretermit a discussion of the remainder.

Discussion of the Law and Facts.

La. R.S. 41:1225 authorizes the DWF to grant leases on state-owned 

water bottoms for oyster cultivation, bedding, and harvesting, and matters 



relating thereto, as provided in Subpart D of Part VII of Chapter 1 of Title 

56 of the Louisiana Revised Statutes of 1950, i.e., La. R.S. 56:421 et seq.  

Accordingly, La. R.S. 56:425 provides that the secretary of the DWF may 

only lease state-owned water bottoms and natural reefs on the water bottoms 

of the State to a resident, a firm composed of residents, or a corporation 

domiciled in or organized under the laws of Louisiana.  The secretary’s right 

to grant oyster leases is likewise contingent upon a determination that the 

State owns the water bottoms to be leased, and that the lessee agrees that he 

will operate under Louisiana laws and pursuant to the DWF’s rules and 

regulations.  La. R.S. 56:425 A and B.  All leases made under the provisions 

of Subpart D begin on the date the lease is signed and continue for a period 

of fifteen years.  La. R.S.  56:428 A.  The owners of expiring oyster leases 

have the first right of renewal of their oyster leases provided the lease is 

capable of supporting oyster populations.  Id.

Regarding the property rights of an oyster lessee, La. R.S. 56:423 

provides, in pertinent part:
A. A lessee shall enjoy the exclusive use 

of the water bottoms leased and of all oysters and 
cultch grown or placed thereon, subject to the 
restrictions and regulations of this subpart.



B.      (1) A lessee of oyster beds or grounds 
who has obtained, recorded and marked his lease 
in compliance with the law shall have the right to 
maintain an action for damages against any person, 
partnership, corporation or other entity causing 
wrongful or negligent injury or damage an action 
for damages to the beds or grounds under lease to 
such lessee.

* * *  

(3) Any action for damages under this 
Section shall be brought within one year of the 
occurrence of the wrongful or negligent act, or 
within one year of the date of discovery of such 
act, whichever last occurs. 

Louisiana courts have recognized that the statutory laws relative to the 

leasing of water bottoms for oyster production differ from the provisions 

that govern ordinary conventional leases addressed in Title IX of Book III of 

the Civil Code, La. C.C. arts. 2668 et. seq.  Jurisich v. Jenkins, 99-0076 (La. 

10/19/99), 749 So. 2d 597, citing Vujnovich v. Louisiana Wildlife & 

Fisheries Comm’n, 376 So.2d 330 (La. App. 4 Cir. 1979); see also Inabnet 

v. Exxon Corp., 93-0681 (La. 9/6/94), 642 So.2d 1243 (Kimball, J., 

dissenting in part).  The major difference concerns: “oyster lease renewal is 

statutorily provided and is not contingent upon a contractual provision for its 

existence.”  Jurisich at p. 6 n.4, 749 So.2d 600 n. 4.



The Inabnet Decision

The Louisiana Supreme Court in Inabnet, supra, considered whether 

an oyster lessee had a right to recover, as damages, the cost of restoring 

oyster beds damaged by the defendant company’s dredging operations.  The 

plaintiff, an oyster lessee, sought to recover damages to his oyster lease 

caused by dredging operations conducted by an independent contractor for 

Exxon Corporation, who held a surface lease and canal right-of-way that 

predated and overlapped the plaintiff’s oyster lease.  The court addressed the 

correlative rights and obligations of the two parties, both as holders of 

coexisting rights to the same property and as holders of rights on 

neighboring properties.  The Court concluded that the parties held coexisting 

rights only on the property covered by Exxon’s right-of-way and surface 

lease, an area of 8.2 acres.  As to these 8.2 acres, the Court determined that 

the liability of one for damage to the other depends on proof of more than 

just causation and damages.  93-0681 at pp.14-15, 642 So.2d  at 1252-53.

The record disclosed that in 1972 Exxon acquired the right from the 

State to dredge, maintain and use the canal on the right-of-way and to install 



and operate a tank battery on the surface lease.  When the plaintiff acquired 

his oyster lease ten years later, the canal had been dredged and was being 

used, and the tank battery had been constructed and was operating.  The 

nature of Exxon’s existing use incidental to its surface lease and right-of-

way precluded oyster production on the same property and made the 8.2 

acres unavailable for the plaintiff’s use under his lease.  Moreover, Exxon’s 

maintenance dredging in 1983 did nothing to cause further damage to the 

plaintiff’s right to use the 8.2 acres for growing oysters, because that right 

was already nil.  The State, if it had not granted the plaintiff’s oyster lease, 

would have had no right to use the 8.2 acres in a manner inconsistent with 

Exxon’s use, and the plaintiff did not acquire under the oyster lease any 

rights greater than those of the landowner.  Thus, the Court concluded that 

Exxon was not liable for any damages to the plaintiff in their relationship as 

holders of co-existing right to the 8.2 acres.  Id. at pp.15-16, 642 So.2d at 

1253.

As to Exxon’s liability in its relationship with the plaintiff as 

neighboring proprietors, the Court noted that pursuant to La. C.C. arts. 667-

669, Exxon was prohibited from performing any actions on its surface lease 



and right-of-way that would cause damage to the plaintiff on the adjoining 

property or interfere substantially with the plaintiff’s enjoyment of the 

property, and the plaintiff was required to tolerate some inconvenience from 

Exxon’s normal use of its property rights.  The Court determined that the 

1983 dredging caused damage to property that was within the plaintiff’s 

oyster lease but outside of Exxon’s surface lease and servitude.  The 

damaged property consisted of 4.28 acres dredged by Exxon to the west of 

the right-of-way, the 5.13 acres east of the right-of-way on which Exxon 

deposited dredged materials and created a spoil bank, and the 13.84 acres of 

slumped spoil spread area and prop wash area.  The Court found that Exxon 

was liable for the damages sustained by the plaintiff because of the dredging 

on the 4.2 acres west of and outside the right-of-way.  Id. at pp.16-17, 642 

So.2d at 1253-54.  As to the spoil bank area and slumped spoil spread area, 

the Court noted that Exxon’s 1972 right-of-way agreement gave Exxon the 

right to deposit soil on banks, but was silent as to any right to spread 

dredged materials or to establish a spoil bank outside the servitude.  Because 

Exxon did not obtain any express authority from the State to establish a spoil 

bank or to spread the spoil in the bay, the Court concluded that Exxon’s use 



of the property in its servitude area in such a manner as to injure its 

adjoining neighbor constituted fault under La. C.C. art. 2315, by analogy to 

La. C.C. arts. 667- 669, and that Exxon’s use occasioned more than mere 

inconvenience to the neighbor.  Thus, the Court concluded that Exxon was 

liable without negligence for the damages sustained by the plaintiff because 

of the manner of disposition of the dredged materials and the slumping of 

the spoil from the bank.  Id. at pp. 18-19, 642 So.2d  at 1255.

Significant to the current case, the Court, addressing the issue of 

damages, found that the trial court erred in awarding the plaintiff oyster 

lessee the cost of restoring the water bottoms to their original condition by 

removing the spoil bank and by reconstructing the marsh mat with a 6-inch 

mat of shells over the entire damaged area of more than twenty-six acres.  

The Court stated: 

La. Rev. Stat. 56:423 B(1) recognizes an 
oyster lessee’s right to recover his own damages 
for injury to his oyster beds.  The awards for loss 
of seed oysters and loss of income from anticipated 
production were based on this right of recovery.  
However, the statute cannot reasonably be 
construed to authorize recovery of damages 
sustained by another party.  The critical question, 
therefore, is whether plaintiff has a real and actual 
interest in recovering restoration costs in this 
particular case. (Footnote omitted).



Id. at pp. 19-20, 642 So.2d at 1255.  In footnote 15 of the opinion, the Court 

expressed its concern with allowing a non-owner to recover the costs of 

restoring state-owned water bottoms, noting:

The owner of water bottoms is normally the 
party with the right of action to recover the costs of 
restoration.  In some situations, as in a long-term 
lease in which the lessee has made significant 
improvements, the lessee may have a greater 
interest than the owner in restoring damaged 
property.  The present case, however, does not 
present such a situation.  Moreover, if the oyster 
lessee were allowed to recover damages for injury 
to the water bottoms, the lessee would not be 
obliged to restore the water bottoms and could use 
the money as he pleases, leaving the owner (the 
State) without even the opportunity to accomplish 
the restoration.

 
Id. at p. 20 n.15, 642 So.2d  at 1255-56 n.15.  Nonetheless, the Court 

emphasized that:

This is not to say that Exxon’s dredging did 
not cause plaintiff damages to his leasehold 
interest, in addition to the loss of seed oysters and 
loss of anticipated income from production from 
those oysters.  The value of plaintiff’s leasehold 
interest may have been reduced by destruction of 
or damage to the water bottoms, and plaintiff has a 
real and actual interest in that recovery.  However, 
that item of damages is measured in this case by 
the value of the leasehold interest before and after 
the dredging, and not by the cost of totally 
rebuilding the water bottoms to their former 
condition.
        



Id. at p. 21, 642 So.2d at 1256.

The record before us discloses that other than their own self-serving 

testimony regarding the damages to their oyster crops and leases resulting 

from the freshwater diversion, the plaintiffs put forth no evidence generally 

submitted in expropriation, inverse condemnation, or oyster lease damage 

cases.  The record contains no evidence of the money, time, and effort 

expended by the plaintiffs in developing their leases.  The plaintiffs failed to 

produce any evidence of the fair market value of their oyster leases before 

and after the freshwater diversion.  Nor did they put forth documentary 

evidence such as state and federal income tax returns or oyster production 

records to reflect their sales, income, profits, and losses for the years before 

and after the freshwater diversion.  Rather, the plaintiffs chose to rely solely 

on the application of the cultch currency matrix formula to prove their 

damages in this case.  To the extent the jury utilized the cultch currency 

matrix to determine the value of the plaintiffs’ oyster leases based on the 

cost of restoring the state-owned water bottoms and quantified the damages 

accordingly, the jury’s verdict is clearly contrary to the Supreme Court’s 

holding in Inabnet that only the State, the owner of the water bottoms, may 



recover as damages the costs of restoring and rebuilding the water bottoms 

to their pre-damaged condition.  Nonetheless, the plaintiffs argue that 

Inabnet, which involved a tort action, is inapposite to the present action in 

inverse condemnation.  

Law of the Case Doctrine
Thus, the threshold issue to be addressed in this appeal is whether the 

law of the case doctrine applies such that our earlier decisions in Avenal v. 

State, Dept. of Nat. Resources, 95-0836, 95-2421 (La. App. 4 Cir. 11/30/95), 

668 So. 2d 1150, and Avenal v. State, supra, preclude us from considering 

whether the plaintiffs’ action is one in tort rather than in inverse 

condemnation.  The plaintiffs contend that the aforementioned decisions 

establish that the instant suit is an inverse condemnation for the 

appropriation or taking of their property and governed by La. R.S. 13:5111.  

I do not, however, find this to be the case.  In 

support of a finding that a taking concurred in this case, the majority states:

In fact, two prior published decisions of this 
court have held that this is a takings case.  See 
Avenal v. State, 99-0127 (La. App. 4 Cir. 
03/15/00), 757 So.2d 1; Avenal v. State, DNR, 95-
0836 (La. App. 4 Cir. 11/30/95), 668 So.2d  1150.

2001-0843 at p. 12.



I find that the majority misreads our holdings in those two earlier         

cases.

In Avenal v. State, Dept. of Nat. Resources, supra, this court 

considered the trial court’s denial of the State’s exception of improper venue 

and dilatory exception of nonjoinder of a necessary party.  While we noted 

that, “a simple review of plaintiffs’ petition is one of inverse condemnation,” 

we concluded that “after a trial on the merits, the courts will have to 

determine if there was in fact a taking of property rights within the purview 

of Article I, [§] 4” as “that issue is not before us at the present time.”  

[Emphasis supplied.]  Moreover, in Avenal v. State, supra, which was before 

us on supervisory writs to review the trial court’s denial of a motion for 

summary judgment, a majority of the court determined that “[b]ecause the 

defendants have not paid any compensation to the plaintiffs, this case may 

amount to inverse condemnation.”  [Emphasis added.]  In neither of the 

aforementioned cases did we specifically state or hold that the plaintiffs’ 

claims constituted a taking within the meaning of Article I, §4 of the 

Louisiana Constitution.  Thus, this court is not bound by a prior holding that 

the plaintiffs’ claims amount to an inverse condemnation and a taking within 

the purview of Article I, §4.  By upholding the denial of the trial court’s 



denial of a motion for summary judgment, we only held that a genuine issue 

of material fact existed that precluded the granting of the summary 

judgment.

Louisiana Code of Civil Procedure establishes a system of fact 

pleading.  See La. C.C.P. art. 854.  If facts constituting a claim are alleged, 

the party may be granted relief to which he is entitled under the pleadings 

and the evidence; the “theory of the case” doctrine, under which a party must 

select the theory of his case and adhere to it throughout the litigation, has 

been abolished.  See La. C.C.P. art. 862; First South Production Credit 

Assoc. v. Georgia-Pacific, 585 So.2d 545 (La. 1991).

As previously mentioned, the plaintiffs herein allege in their petition 

that they currently own or have owned oyster leases that have been damaged 

as a result the DNR’s diverting freshwater from the Mississippi River 

through the Caernarvon Freshwater Diversion Structure into the areas of 

their leases.  They further allege that the fresh water diluted the water 

salinity levels adversely affecting their oyster leases by killing oysters and 

rendering the beds unsuitable for further cultivation.  A fair reading of the 

plaintiffs’ petition is that they are seeking damages for the destruction of 



their leases.  That claim is not limited by the specific reference in the 

petition to seeking compensation for the destruction of their leases “which 

were appropriated for public use by the State through the actions of the 

[DNR]” and “taken pursuant to Article I, §4.”  The plaintiffs’ demand does 

not foreclose their right to recover other damages to which they may be 

entitled under the facts asserted, i.e., tort damages.  At the same time, it does 

not preclude a determination by this Court that plaintiffs’ claims are 

delictual only.  That being said, I now consider whether plaintiffs’ claims 

constitute a “taking” or an appropriation (inverse condemnation).  

Article I, § 4 of the Louisiana Constitution and Its Interpretation

Authorization for bringing an action for compensation following a 

taking by a public entity is grounded in Article I, §4 of the 1974 Louisiana 

Constitution, which provides:

Every person has the right to acquire, own, 
control, use, enjoy, protect, and dispose of private 
property.  This right is subject to reasonable 
statutory restrictions and the reasonable exercise of 
the police power. 

Property shall not be taken or damaged by 
the state or its political subdivisions except for 
public purposes and with just compensation paid 
to the owner or into court for his benefit.  Property 
shall not be taken or damaged by any private entity 



authorized by law to expropriate, except for a 
public and necessary purpose and with just 
compensation paid to the owner; in such 
proceedings, whether the purpose is public and 
necessary shall be a judicial question.  In every 
expropriation, a party has the right to trial by jury 
to determine compensation, and the owner shall be 
compensated to the full extent of his loss.  No 
business enterprise or any of its assets shall be 
taken for the purpose of operating that enterprise 
or halting competition with a government 
enterprise.  However, a municipality may 
expropriate a utility within its jurisdiction. 

 
Personal effects shall never be taken.  But 

the following property may be forfeited and 
disposed of in a civil proceeding, as provided by 
law:  contraband drugs; property derived in whole 
or in part from contraband drugs; property used in 
the distribution, transfer, sale, felony possession, 
manufacture, or transportation of contraband 
drugs; property furnished or intended to be 
furnished in exchange for contraband drugs; 
property used or intended to be used to facilitate 
any or the above conduct; or other property 
because the above described property had been 
rendered unavailable.

This Section shall not apply to appropriation 
of property necessary for levee and levee drainage 
purposes.

[Emphasis added.]

The term “property” encompasses both tangible and intangible 

property rights, including a lessee’s leasehold interest, even if unrecorded.  

State Dept. of Transportation and Development v. Jacob, 483 So.2d 592 (La. 



1986).

Recognizing a property owner’s right to compensation pursuant to 

Article I, § 4 when a public entity has taken or damaged his property without 

proper expropriation proceedings, the Louisiana Supreme Court in 

Constance v. State Through Dept. of Transp. & Development Office of 

Highways, 626 So. 2d 1151, 1156 (La. 1993) stated:

La. Const. art. I, § 4 and its predecessor 
article, La. Const. of 1921 art. I, § 2, have been 
interpreted to support a proceeding by a property 
owner for a taking or damaging even in the 
absence of an expropriation action.  Despite the 
legislative failure to provide a procedure to seek 
redress when property is damaged or taken without 
proper exercise of eminent domain, this Court has 
held that a cause of action must arise out of the 
self-executing nature of the constitutional 
command to pay just compensation.  Chambers, 
595 So. 2d at 602; Reymond v. State, Through the 
Department of Highways, 255 La. 425, 231 So. 2d 
375, 383 (1970).  Such a cause of action is referred 
to as an inverse condemnation, which is defined in 
Reymond as the “proceeding whereby an owner 
may seek redress when his property is damaged or 
taken without the proper exercise of eminent 
domain.” 

Id.   [Footnotes omitted.]
 

In State Through Dept. of Transp. & Development v. Chambers 

Investment Co., 595 So.2d 598 (La. 1992), the Supreme Court, 



acknowledging that the taking and damaging of legal property rights is by 

nature abstract and conceptual and often incompletely understood, adopted a 

three-prong analysis to determine whether a claimant is entitled to eminent 

domain compensation.  The Court stated:

Under this analysis, we must first determine 
if a person’s legal right with respect to a thing or 
an object has been affected.  In other words, we 
must be able to identify a recognized species of 
private property right that has been affected, 
regardless of whether causes of action may exist 
on other theories; otherwise, it cannot be said there 
has been an exercise of the power of eminent 
domain.  Second, if it is determined that property 
is involved, we must decide whether the property, 
either a right or a thing, has been taken or 
damaged, in a constitutional sense.  If property is 
taken or damaged, one may say that there has been 
an attempted exercise of the eminent domain 
power. The final question then is whether the 
taking or damaging is for a public purpose.

595 So.2d at 603. [Emphasis in original.]

The plaintiffs argue that the DNR’s actions in this case constitute a 

taking or an appropriation pursuant to La. R.S. 13:5111, because this 

appropriation statute mandates an award of attorney’s fees and, crucial to the 

plaintiffs’ claims, establishes a three year prescriptive period for filing suit 

for compensation for a taking of property.  La. R.S. 13:5111 provides:



§ 5111.  Appropriation of property by state, parish, 
municipality or agencies thereof; attorney, 
engineering and appraisal fees; prescription 

A. A court of Louisiana rendering a judgment 
for the plaintiff, in a proceeding brought against 
the state of Louisiana, a parish, or municipality or 
other political subdivision or an agency of any of 
them, for compensation for the taking of property 
by the defendant, other than through an 
expropriation proceeding, shall determine and 
award to the plaintiff, as a part of the costs of 
court, such sum as will, in the opinion of the court, 
compensate for reasonable attorney fees actually 
incurred because of such proceeding.  Any 
settlement of such claim, not reduced to judgment, 
shall include such reasonable attorney, 
engineering, and appraisal fees as are actually 
incurred because of such proceeding.  Actions for 
compensation for property taken by the state, a 
parish, municipality, or other political subdivision 
or any one of their respective agencies shall 
prescribe three years from the date of such taking.

B. The rights of the landowner herein fixed are 
in addition to any other rights he may have under 
the constitution of Louisiana and existing statutes, 
and nothing in this part shall impair any 
constitutional or statutory rights belonging to any 
person on September 12, 1975.

The term “appropriation,” which is the crux of this matter, is not 

defined in the above statute, nor does it appear in the definitions section of 

the act.  See La. R.S. 13:5102.  Unlike La. R.S. 38:301, the appropriation 

statute that provides for compensation to property owners whose property is 

“taken, used, damaged, or destroyed” for levee or levee drainage purposes 



pursuant to Article VI, § 42 of the 1974 Louisiana Constitution, La. R.S. 

13:5111, by its very terms, applies only to claims for compensation for the 

taking of property.  

The disjunctive language of Article I, §4 that “[p]roperty shall not be 

taken or damaged by the state . . .” implies that the terms “taken” and 

“damaged” have separate, distinct meanings.  [Emphasis added.]  Property is 

considered as “taken” when the public authority acquires the right of 

ownership or one of its recognized dismemberments.  Columbia Gulf 

Transmission Company v. Hoyt, 252 La. 921, 215 So.2d 114 (1968), noted at 

43 Tul. L.R. 714 (1969); Soma Enterprises v. State, through D.O.T.D, 521 

So.2d 829, 831 (La. App. 2 Cir. 1988); State, DOTD v. Sugarland Ventures, 

Inc., 476 So.2d 970, 974 (La. App. 1 Cir. 1985).  Property is considered 

“damaged” when the action of the State results in the diminution of value of 

the property.   See Hoyt, supra, 215 So.2d at 120; Soma Enterprises, supra.

The Louisiana Supreme Court, in Constance, supra, 626 So.2d at 

1156, discussed the liability of a public body in an inverse condemnation 

action, stating:

The liability of a public body in such case, 
however, had been limited to “those instances 
where there is a physical taking or damage to 
property or a special damage peculiar to the 
particular property and not general damage 
sustained by other property similarly located.”  
Reymond, 231 So.2d at 383.  In assessing that 



special damage, it must be determined “whether 
that damage is not suffered by those in the general 
neighborhood – that is, whether the damage is 
peculiar to the individual who complains.”  Id. at 
384.

The Court also acknowledged the trend in opinions toward the increasing 

acceptance of the possibility of takings without physical invasion, noting, 

“any substantial interference with the free use and enjoyment of property 

may constitute a taking of property within the meaning of the federal and 

state constitutions.”  Chambers Investment Co., supra, 595 So.2d at 602. 

[Emphasis in original.]

An explanation of the terms “eminent domain,” “expropriation,” and 

“appropriation” as used in the context of Louisiana’s civilian jurisprudence 

is set forth in Michael G. Dakin & Michael R. Klein, Eminent Domain in 

Louisiana 2-3 (1970 and Supp. 1978), which states:

There are intended lines of differentiation 
amongst these terms, although it is clear that the 
lines have not always been respected or understood 
by Louisiana courts or commentators.  All three, to 
be sure, describe aspects of the power which 
government has to compel the transfer of existing 
use or ownership of property.  The most inclusive 
phrase, eminent domain, is a general heading 
identifying this authority.  In common-law 
jurisdictions, the exercise of this authority is 
referred to as condemnation.  This is not the case 
in Louisiana.  Instead, the great bulk of that which 
is included in a description of the exercise of the 
power to compel the transfer of property is 
properly described as “expropriation.”  Most of the 



otherwise unincluded aspects of this exercise of 
eminent domain authority are subsumed under the 
Louisiana term “appropriation.” 

As distinguished from the apparent dual 
meaning of “appropriation,” “expropriation” is 
properly descriptive only of the authorized use of 
judicial coercion to compel the transfer of existing 
property rights conditioned upon the prior payment 
of just compensation.  Conversely, one meaning of 
the term “appropriation” is the unauthorized use of 
the force of government or its agents to deprive a 
current landowner of his property without 
conformity to the requirements of the Louisiana 
constitution or the relevant jurisprudence.  But, in 
addition to this epithetical significance, 
“appropriation” is also properly descriptive of the 
authorized exercise of property rights vested in the 
public by virtue of the jurisprudence, an exercise 
not intrinsically conditioned upon the payment of 
compensation.  

To determine whether the DNR’s actions in this case constitute an 

“appropriation” or “taking” of the plaintiffs’ oyster leases as contemplated 

by La. R.S. 13:5111, one must look to the jurisprudence interpreting a 

“taking” of property pursuant to Article I, §4 and La. R.S. 13:5111.

In Chambers Investment Co., supra, the State, in connection with the 

construction of Interstate 49 between Alexandria and Lafayette, expropriated 

41.951 acres of land from the middle of a 300-acre tract in Rapides Parish 

and deposited in the registry of the district court the sum representing the 

State’s estimated compensation to the landowner for the land taken and 



severance damages to the remainder.  Prior to the expropriation, the 300-acre 

tract had been used as farmland.  Sometime after the expropriation, the 

landowner explored the possibility of developing the remaining land as a 

residential subdivision, but abandoned the idea after learning the land might 

lie in the proposed path of Interstate 49.  The landowner filed suit for 

compensation for the land taken and severance damages.  The trial court 

awarded the landowner damages for the past and anticipated delay in 

developing its land as a result of highway construction on the State’s 

adjacent property, which the appellate court affirmed.  The Supreme Court 

granted writs and held that the landowner had a recognized and 

constitutionally protected property right to use and enjoy its land by 

developing it as a residential subdivision, subject to La. C.C. arts. 667 and 

668, which imposed limitations on a landowner’s right of ownership, 

including tolerating some inconvenience from the lawful use of a neighbor’s 

land.  The Court found that the construction use of the State’s adjacent tract 

did not exceed the inconvenience that the landowner was bound to tolerate.  

Thus, the Court concluded that any delay the landowner experienced in 

developing its property did not constitute a taking because its 

constitutionally protected property right was not taken.  595 So.2d at 606.

The following year, in Constance, supra, the Supreme Court 



considered whether the landowners’ restricted access to their property with 

accompanying reduction in property value and temporary loss of business 

income was a compensable taking of property.  The plaintiffs in Constance 

owned a building wherein they operated Cleary Bicycle, Moped & Go-Cart 

Center, Inc., located on the Interstate 10 Service Road adjacent to the 

Interstate 10/Clearview Parkway interchange in Metairie.  In connection 

with the construction of a new westbound I-10 exit ramp at Clearview 

Parkway, the Louisiana Department of Transportation and Development 

(“DOTD”) re-routed the four primary approaches to the intersection of 

Clearview Parkway and the I-10 Service Road.  After completion of the 

project, two of the four approaches were permanently altered, requiring a 

more circuitous route to the plaintiffs’ bicycle shop and other businesses 

nearby.  The Supreme Court determined that although the landowners’ street 

access was a private property right that had been affected for a public 

purpose, the landowners presented no evidence of physical damage to the 

property or excessive or abusive conduct by the DOTD.  The Court noted 

that the barricades, the signs, and the parked equipment, which impeded or 

interfered with access to plaintiffs’ property for a brief period, were 

precisely the types of disturbances, inconvenience, or even financial loss 

ordinarily occasioned as a general consequence of such a public 



improvement.  The Court further noted that although the DOTD could have 

better accommodated the adjacent property owners during construction, its 

actions never rose to the level of excessive or abusive conduct that 

neighboring landowners need not tolerate.  The Court also found no special 

damage peculiar to the private landowners’ particular property existed as the 

damage was suffered by those in the general vicinity.  Thus, the Court held 

no compensable taking had occurred.  626 So.2d at 1158.

In Rivet v. State, DOTD, 96-0145 (La. 9/5/96), 680 So.2d 1154, the 

trial court determined that the DOTD had taken a landowner’s property, 

which he intended to develop as a residential subdivision, when it refused to 

grant him a driveway permit to allow ingress and egress to and from his 

property onto Airline Highway.  The DOTD denied the permit request 

because of its imminent plan to build the Interstate 310/ Airline Highway 

interchange near the proposed subdivision.  Even though an actual physical 

taking did not occur, the Louisiana Fifth Circuit Court of Appeal previously 

determined that the substantial impairment of ingress and egress was special 

and peculiar to the landowner’s property and prevented him from developing 

it; thus, compensation was due.  Rivet v. State, DOTD, 93-369 (La. App. 5 

Cir. 3/16/94), 635 So.2d 295, 298.  The trial court also concluded that the 

three-year prescriptive period in La. R.S. 13:5111 began to run from the date 



of discovery of the taking - the date the landowners received DOTD’s letter 

informing them that their application for the driveway permit was denied.

In Naquin v. Dept. of Transportation and Development, 604 So. 2d 62 

(La. App. 1 Cir. 1992), the plaintiffs had leased two contiguous tracts of land 

for sugar cane production from separate private landowners.  During the 

existence of the lease, the DOTD purchased a 26.42 acre tract in the leased 

area from the respective landowners for the purpose of constructing a right-

of-way needed to straighten a sharp curve in Louisiana Highway 39.  The 

sellers were compensated for their interests in the land and sugar cane crop 

then growing on the land.  The plaintiffs, having received no compensation, 

filed suit against the DOTD to recover damages for loss of their crops, 

leasehold rights, and future gross income resulting from the sale of the 

26.42-acre tract.  The trial court, finding that the DOTD’s actions constituted 

a taking of the plaintiffs’ leasehold interests, awarded them damages and 

attorney’s fees.  The First Circuit Court of Appeal upheld the attorney’s fee 

award citing La. R.S. 13:5111 as the standard for such an award.   Id. at 69.

Similarly, in Huckabay v. Red River Waterway Commission, 27,113 

(La. App. 2 Cir. 10/12/95), 663 So.2d 414, the plaintiffs had leased private 

property in Red River Parish to use as pastureland in conjunction with their 

cattle business.  Pursuant to the lease, the plaintiffs made improvements to 



the property, including clearing brush, building fences, fertilizing the land, 

and planting Bermuda grass.  They also repaired the barn, built a corral, and 

added a water well and pond to the property. During the lease, the 

landowners granted a right of entry upon the property to the Red River 

Waterway Commission (“Commission”), a public body, to conduct 

exploratory work in connection with a proposed lock and dam to be built on 

the Red River in the vicinity of the property.  Sometime later, after the 

Commission had done extensive damage to the leased land to the plaintiffs’ 

detriment, in lieu of expropriation, it purchased the property from the 

landowners for construction of the dam.  The plaintiffs then filed suit for 

compensation for the taking of their leasehold rights and damages for loss 

profits of the cattle business and loss of use of the improvements they had 

placed on the land.  The Second Circuit Court of Appeal upheld the trial 

court’s finding that the Commission’s actions constituted a taking of the 

plaintiffs’ leasehold rights (which they had acquired from the private 

landowner prior to the landowner’s sale of the property to the Commission) 

and awarded them compensation and attorney’s fees pursuant La. R.S. 

13:5111.  Id. at 424.

The Second Circuit upheld another trial court’s finding that a taking 

occurred in Simmons v. Board of Commissioners of the Bossier Levee 



District, 624 So.2d 935 (La. App. 2 Cir. 1993).  In that case, the plaintiffs 

owned 17 contiguous residential lots within two adjoining subdivisions 

located in Bossier City.  The plaintiffs’ lots fronted Hickory Ridge Drive and 

were bounded in the rear by Flat River and Benoit Bayou, separate bodies of 

water that formed a single stream behind the plaintiffs’ property.  The river 

and bayou converged about 700 feet from the southernmost line of the 

plaintiffs’ property.   The lots sloped gradually toward the water and the rear 

of each lot was covered with trees that blocked the plaintiffs’ view of the 

opposite bank, secluding the area.  The subdivision plats disclosed that the 

rear boundary of each lot was the centerline of the stream with a 100-foot 

servitude across the rear of the lots in favor of the levee district.  As part of a 

project to improve drainage in other parts of Bossier City, the Bossier Levee 

District, under the State’s supervision began dredging the river and bayou.  

Neither the State nor the levee district took soil samples to determine the 

characteristics of the soil prior to dredging.  Shortly after the dredging 

commenced, the river’s bank began to fail.  As a result, the ground near the 

river cracked and dropped off, leaving large crevices across the rear of the 

plaintiffs’ lots.  The number of trees lost ranged from 25 to 150 per lot.  In 

addition, the plaintiffs sustained substantial structural damages to their 

homes, including cracked slabs, windows, walls, fireplaces, and patios, and 



damage to other structures such as fences, swimming pools, oxidation ponds, 

and septic systems.  An investigation by the U.S. Department of Agriculture 

Soil Conservation Service determined the dredging operation caused the 

stream’s bank failure because the soil, called Roebuck or “buckshot” clay, 

was known to crack and slide when stabilizing pressure was removed from 

the soil mass during excavation, particularly where the soil was exposed to 

water. 

In a suit against the State and levee district, the State stipulated 

liability under Article I, §4 and La. C.C. art. 667 (strict liability for damage 

to neighboring property.)   The levee board stipulated only to article 667 

strict liability.  The trial court determined that the land and trees actually lost 

when the canal’s banks failed were “taken” in the constitutional sense, 

awarding the plaintiffs compensation and, pursuant to La. R.S. 13:5111, 

attorney’s fees.  In upholding the trial court’s conclusion, the Second Circuit 

reasoned that even though the plaintiffs were not divested of title to their 

land, they had incurred a substantial interference with the free use and 

enjoyment of their property.   Id. at 951.                 

The plaintiffs in the instant case claim that an appropriation or taking 

of their property occurred when the State, through the DNR, diverted fresh 

water by the Caernarvon Freshwater Diversion project from the Mississippi 



River onto their state-granted oyster leases within Breton Basin.  The fresh 

water, they contend, destroyed their then existing oyster crops and 

permanently altered the water’s salinity levels, rendering their leases 

unsuitable for oyster growth.  A review of the aforementioned appropriation 

and taking cases indicates that none is exactly on point with the case before 

us.  Notwithstanding this fact, I, nevertheless, find that plaintiffs’ claims do 

not constitute a taking pursuant to the Louisiana Constitution for several 

reasons.    

 In Simmons, the extensive physical destruction and permanent loss of 

the private landowners’ land and trees by the levee district precluded the 

landowners from ever enjoying their property.  Also, the appropriating 

authorities in Huckabay and Naquin physically invaded, damaged, and used 

the privately leased properties for public purposes, preventing the lessees 

from using the land for the purposes set forth in their respective leases.

In the case at bar, however, nothing in the record indicates that the 

DNR actually invaded or physically disturbed or damaged the water bottoms 

that were leased by the plaintiffs.  It is also significant that the Caernarvon 

Freshwater Diversion Structure was not constructed on or adjacent to the 

plaintiffs’ leased water bottoms.  Although the plaintiffs allege that the 

freshwater diversion deposited huge amounts of sediment onto their leases, 



the scientific evidence in the record does not support this claim.

It was uncontroverted that the Caernarvon structure, a “control” 

structure, was incapable of drawing large pieces of sediment from the 

Mississippi River.  The diversion’s flow deposited any sizable pieces of 

sediment in Big Mar, the sediment trap near the diversion structure.  Even 

though approximately one-half inch of sediment per year had been deposited 

in testing stations very near the diversion structure, no significant increase in 

sediment was found in testing stations in the regions of the basin where the 

oyster leases were located.  The “truck loads of sediment,” as described by 

the plaintiffs, were deposited and distributed across hundreds of thousands 

of acres of water bottoms.  In addition, none of the oyster leases surveyed by 

either the plaintiffs’ or defense experts disclosed any areas of mass buried 

shells to indicate sediment had covered productive leases.            

Moreover, I cannot say that the DNR’s actions substantially interfered 

with the oyster lessees’ exclusive use of the leased water bottoms.  Unlike in 

Rivet, where the DOTD’s refusal to grant a necessary driveway permit to the 

landowner permanently deprived him of his right to develop his property as 

a residential subdivision, the DNR’s diverting of fresh water into the Breton 

Basin did not divest the oyster lessees of their right to enjoy the exclusive 

use of the leased water bottoms.  The class representatives testified that they 



continued to exercise their right to claim damages from oil and gas interests 

for drilling, surveying, dredging, and other exploration activities conducted 

on their leases following the diversion, even though the leases were 

unproductive for oysters.  Several of the oyster lessees also filed claims with 

the federal government for the damages to their oyster leases as result 

Hurricane Andrew.    

The plaintiffs also contend that the fresh water diversion and resultant 

eurasian water milfoil have rendered their leased water bottoms incapable of 

supporting oyster populations.  The evidence in the record supports the 

plaintiffs’ claims that substantial oyster mortality occurred on their leased 

oyster beds located within the Caernarvon impact area as a result of the 

freshwater diversion.  The evidence, however, also reflects that oyster 

production resumed on many private leases when the DNR minimized the 

diversion flow. 

Furthermore, the evidence reflects that the adverse impact of the 

freshwater diversion in the Breton Basin was not limited to the plaintiffs’ 

oyster leases.  It was undisputed at trial that the commercial and recreational 

fishermen, commercial shrimpers, and coastal property owners, too, were 

adversely affected by the fresh water.  The nutrient laden fresh water 

fostered vegetation growth along the entire coastal region in the Breton 



Basin.  The increased vegetation led to an explosion of nutria and other 

wildlife in the estuary, whose excretions exacerbated the fecal coliform 

counts, posing a health danger to all wildlife and fisheries in the area.  Also, 

the unrefuted scientific evidence indicates that, in addition to the Caernarvon 

freshwater diversion, other environmental factors contributed to the growth 

of eurasian water milfoil, including the amount of rainfall and high 

temperatures.  Much like the damages sustained in Constance, supra, the 

negative effects of the Caernarvon structure’s freshwater diversion were not 

peculiar to the plaintiffs’ oyster leases. 

While Huckabay and Naquin both involve the taking of a leasehold 

interest, they are distinguishable from the instant matter because in those 

cases the leased properties, which were clearly appropriated (purchased), 

were owned by a private party other than the appropriating public entity, i.e., 

the state, a parish, or municipality, or other political subdivision or agency.  

In this case, the leasehold rights, which the 

plaintiffs contend have been appropriated, are the leases of state-owned 

water bottoms.  See La. R.S. 9:1101 (quoted infra).  Because perfect 

ownership of the water bottoms is vested in the State, the State, by leasing 

the water bottoms, exercised its right to utilize the usufruct portion of the 

right of perfect ownership.  The naked ownership of the water bottoms, 



however, was never transferred or assigned to the oyster lessees.  During the 

term of the lease, the State retained the right to do anything it so desired to 

its naked ownership interest in the water bottoms, but it was responsible for 

the damages it caused to the leaseholder to the extent that it impaired the 

leaseholder’s right to use the property leased as determined by law and the 

provisions of the lease agreement.

An oyster lease merely allows the lessee the exclusive use of the water 

bottom leased.  In that regard, the oyster lease is not materially different 

from any other lease.  It is a synallagmatic contract by which the State gives 

to another (the lessee) the enjoyment of a thing (a specific area of water 

bottom, but not the water overlaying the water bottom) for a fixed price.  Cf., 

La. C.C. arts. 2669 and 2670.  It can be terminated by the State for the 

lessee’s failure to pay the rent or the failure of the lessee to fulfill the 

obligations specified in the lease.  It grants to the lessee the uncertain hope 

that he or she will be able to raise a crop of oysters upon the water bottom.  

But the lessee is not entitled to an abatement of rent if no crop of oysters is 

produced.  Cf., La. C.C. arts. 2743 and 2744.  It is for a specific term and can 

be extended under certain conditions as provided by law. 

The term “appropriation,” as used in Louisiana, contemplates the 

permanent or near permanent taking of another person’s property by the 



State (or its political subdivision) such that the owner is prohibited from 

using his property freely as contemplated by La. Const. Art. I, § 4.  In other 

words, the State cannot appropriate or inversely condemn that which it 

already owns.  This interpretation is reinforced by the fact that while both 

the State (or its political subdivisions) and a private entity, when authorized 

by law, may expropriate property pursuant to La. Const. Art. I, § 4, only the 

State (or its political subdivisions) may appropriate property.  No 

constitutional provision, statute, or jurisprudence allows for the 

appropriation of property by a private entity.

The State can appropriate the leasehold of a person holding his lease 

from a private person, such as in the Huckabay and Naquin cases, because 

the State is permanently taking the leasehold for the remaining term of the 

lease.  Although an oyster lessee holds his lease for a specific term with the 

first right to extend the lease for additional periods of time, nevertheless, the 

State by enacting legislation can terminate that first right effective upon 

future renewals.  In that sense, an oyster lessee does not hold his lease in 

perpetuity.  Therefore, no permanent taking of the plaintiffs’ leaseholds 

occurred.          

The State, by creating and operating the Caernarvon structure, did not 

acquire, expropriate, or take the water bottoms that it leased to the plaintiffs.  



Nor did it acquire from the plaintiffs the exclusive use of the leased water 

bottoms.  If anything, the State in this case merely damaged its own property 

(the water bottoms) and the leaseholds of the plaintiffs.

The evidence before us demonstrates that oyster farming, by its very 

nature, is highly speculative and subject to a multitude of environmental 

factors that affect oyster production: for example, the water’s salinity level is 

one; the amount of sediment in the water is another; the weather is a third.  

La. R.S. 9:1101 relative to ownership of the waters and beds of 

bayous, rivers, lagoons, lakes and bays, provides, in part:

The waters of and in all bayous, rivers, 
streams, lagoons, lakes and bays, and the beds 
thereof, not under the direct ownership of any 
person on August 12, 1910, are declared to be the 
property of the state.  There shall never be any 
charge assessed against any person for the use of 
the waters of the state for municipal, industrial, 
agricultural or domestic purposes. 

I note that this statute implies two things material to this case.  First, 

water and water bottoms are two separate and distinct things.  Second, the 

State cannot charge for water used for agricultural purposes, such as oyster 

farming.

As previously cited, La. R.S. 56:425 authorized the DWF to lease only

state-owned water bottoms and natural reefs on the water bottoms of 



Louisiana.  Because the granting of the plaintiffs’ oyster leases did not 

include the lease of the state-owned waters covering the leased water 

bottoms, the plaintiffs had absolutely no constitutionally protected property 

interest in the water itself.  If the DWF had warranted the condition and/or 

salinity levels of water covering the water bottoms when it granted the 

oyster leases, then perhaps that would not be the case.  But the DWF made 

no such guarantee.    

After thoroughly reviewing the entire record in this matter, in light of 

the jurisprudence interpreting the taking of property pursuant to Art. I, § 4 of 

the Louisiana Constitution and La. R.S. 13:5111, in the absence of evidence 

to indicate physical damage to, physical destruction of, physical invasion on, 

or special damage peculiar to the plaintiffs’ leased water bottoms by the 

DNR as a result of the operation of the Caernarvon Freshwater Diversion 

Structure, I cannot say and do not find that the damages sustained by the 

plaintiffs to their oyster leases constitute a “taking” or an “appropriation” of 

property pursuant to Art. I, § 4.  Thus, La. R.S. 13:5111 is not applicable to 

the case at hand.    

In view of my conclusion that the plaintiffs’ damages as a result of the 

freshwater diversion are not a compensable taking of property within the 

meaning of Art. I, § 4, I must now consider whether their delictual claims 



are prescribed.

Prescription under La. R.S. 56:423 and La. R.S. 9:5624

It is well settled in Louisiana law that when conflicting statutes are 

applicable, the one more specifically directed to the matter at issue trumps 

the more general statute.  Estate of Patout v. City of New Iberia, 98-0961 

(La. 7/7/99), 738 So.2d 544, 549.  

The one-year general prescriptive period for delictual actions is found 

in La. C.C. art. 3492.   Similarly, La. R.S. 56:423 allows an oyster lessee to 

bring an action for damages for the wrongful or negligent injury or damage 

to the beds or grounds under lease by him within one year of the occurrence 

of the wrongful or negligent act, or within one year of the date of discovery 

of such act, whichever is later.  On the other hand, La. R.S. 9:5624, relative 

to actions for damages to private property for public purposes, provides:  

When private property is damaged for public 
purposes any and all actions for such damages are 
prescribed by the prescription of two years, which 
shall begin to run after the completion and 
acceptance of the public works.

The purpose of the statute is to limit the exposure of the State and its 

political subdivisions to liability in connection with a public work to a 

reasonable period of time.  Lyman v. Town of Sunset, 500 So.2d 390 (La. 

1987).  One understands this statute to require a person to assert his or her 



claim for damages (past and future) caused by a public work within two 

years of the completion of the public works project and, if not so asserted 

within that two year period, all claims directly related to that public works 

project, even if incurred after the two year period, are barred.

Both La. R.S. 56:423 and La. R.S. 9:5624 are more specific to the 

matter at hand than La. C.C. art. 3492.  However, as between La. R.S. 

56:423 and La. R.S. 9:5624, La. R.S. 9:5624 is more specific to the issue 

before us because the plaintiffs assert a claim for damages to their leaseholds 

as the result of the operation of a public work (the Caernarvon Freshwater 

Diversion Structure) rather than a private work or private action, in which 

case La. R.S. 56:423 would be applicable.  Here, it is undisputed that the 

damages sustained by the plaintiffs to their leasehold interests, in addition to 

the loss of their oyster crops and loss of anticipated income from those 

oysters, were a necessary consequence of the public work and incurred for a 

public purpose.  The construction and operation of the Caernarvon 

Freshwater Diversion Structure were mandated by the U.S. Congress and the 

State of Louisiana for the dual purposes of restoring the State’s coast for 

hurricane and flood protection and enhancing oyster production on the 

State’s public seed grounds.

Applying the two-year prescriptive period in La. R.S. 9:5624 to this 



case, the plaintiffs’ claims for damages to their oyster leases have 

prescribed.  The Caernarvon Freshwater Diversion Structure was completed 

in August 1991 and became operational in September 1991.  Thus, pursuant 

to La. R.S. 9:5624, the plaintiffs would have had to file their claim for 

damages no later than September 1993, which was two years from the date 

the project went on-line.  The plaintiffs’ suit filed on 29 March 1994 was 

prescribed when filed.  Because this conclusion disposes of the plaintiffs’ 

case, I would not address the remaining assignments of error. 

Conclusion  

 In summary, I find that La. R.S. 13:5111 is not applicable to this case. 

I further find that the plaintiffs are lessees of water bottoms for a fixed term 

of years, but with the first right to renew their leases.  The State is the lessor 

and owner of the water bottoms, an immovable, which the plaintiffs lease.

Appropriation contemplates the permanent or near permanent taking 

of a person’s property by the State such that the owner is prohibited from 

using his property freely as contemplated by La. Const. Art. I, § 4.  The State

cannot appropriate or inversely condemn that which it already owns, i.e., the 

water bottoms, because it already owns them by virtue of La. R.S. 9:1101.  

The State can appropriate the leasehold of a person holding his or her lease 



from a private person because the State is permanently taking the leasehold 

for the remaining term of the lease.  Although the plaintiffs hold their leases 

for a specific term with the first right to extend the leases for additional 

periods of time, nevertheless the State can by an enacted law terminate that 

first right effective upon future renewals.  The plaintiffs do not hold their 

leases in perpetuity.  Therefore, no permanent taking of the plaintiffs’ 

leaseholds occurred and no appropriation took place.

During the term of a lease, the State retains the right to do anything it 

so desires to its naked ownership interest in the water bottom, but is 

responsible for the damages it causes to the leaseholder to the extent that it 

impairs the leaseholder’s right to use the property leased as determined by 

law and the provisions of the lease.  A claim against the State for damages, 

such as that contemplated by La. C.C. art. 2315, to a water bottom caused by 

the State must be asserted within one year under La. R.S. 56:423, or, if 

applicable, within two years under La. R.S. 9:5624.  In the case at bar, the 

damages, if any, caused by the State to the plaintiffs’ leaseholds are article 

2315 damages.  The plaintiffs’ claims had to be asserted within two years 

from the date that the Caernarvon Freshwater Diversion Structure became 

operational; in the case at bar, the period began in September 1991.

Accordingly, for the above reasons, I would reverse the judgment of 



the trial court and render judgment dismissing the plaintiffs’ case.          

  

 


