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EXCEPTION MAINTAINED;
CASE DISMISSED.

These consolidated writ applications are granted.  

Ginger Bailey was prescribed medication and, while taking that 

medication, she became pregnant.  As a result of her taking the medication 

while pregnant, her child was born with birth defects.  Ms. Bailey sued 

defendants, Dr. Ancira and Dr. Khoury, on her own behalf and on behalf of 

the child, and alleges that the defendants failed to warn her of the risks of 

becoming pregnant while taking the prescribed medication.  The defendants 

deny that, however, the issue before us is not the merits, but prescription.  

The child was born on March 20, 1998.  Ms Bailey’s action was 



begun March 16, 1999.  Thus, the action was begun within one year of the 

birth.  However, it is uncontested that, no later than October 28, 1997, Ms. 

Bailey was told by a doctor that her unborn child had birth defects and that 

the birth defects were due to her taking the prescribed medication while 

pregnant.

Prescription on a medical malpractice action begins to run when the 

plaintiff has “sufficient information to excite [her] attention and prompt 

further inquiry into a possible medical malpractice action”.  In re Medical 

Review Panel For the Claim of Derek Dede, 98-2248 (La. App. 4 Cir. 

12/02/98), 729 So.2d 603, 608, writ denied, 99-0531 (La. 4/9/99), 740 So.2d 

634.  Further, in the absence of a deliberate cover-up by the defendants (and 

none is alleged here), prescription begins to run on a medical malpractice 

action when the plaintiff “has knowledge of facts strongly suggestive that 

the untoward condition or result may be the result of improper treatment”.  

Dede, 729 So.2d at 606.  “It is not necessary that a lawyer or doctor tell the 

plaintiff that he or she has a medical malpractice claim before prescription 

begins to run [.]” Id.

By October 28, 1997, Ms. Bailey knew (a) that her unborn child had 



birth defects, (b) that those birth defects were the result of her taking the 

prescribed medication while pregnant, and (c) her own view or whether the 

defendants had warned her of the risks of taking the medication while 

pregnant.  Thus, by October 28, 1997, Ms. Bailey had sufficient knowledge 

to start prescription running and she had one year from that date to begin a 

medical malpractice action on behalf of herself and her unborn child.

Ms. Bailey advances no argument as to why her own cause of action 

is not prescribed.  However, as to the cause of action of her child, she argues 

that prescription does not run against an unborn child and that, therefore, 

prescription began to run as to her child’s cause of action at birth.  However, 

this argument is foreclosed by existing law.

When an unborn child is injured as a result of a tort, prescription 

begins to run as in other cases and it is not suspended until the birth of the 

child.  See Vicknair v. Hibernia Building Corp., 468 So.2d 695 (La. App. 4th 

Cir.), rev’d on other grounds, 419 So.2d 904 (La. 1985) (cited with approval 

in Wartelle v. Women’s and Children’s Hospital, Inc., 97-0744 (La. 

12/02/97), 704 So.2d 778, 781 n. 6).  See also La. Civ. Code arts. 3467, 

3468.  The fact that Ms. Bailey’s child was not yet born did not prevent Ms. 



Bailey from bringing an action on behalf of the child.  Malek v. Yekeni-

Fard, 422 So.2d 1151 (La. 1982).  See also La. Civ. Code arts. 26, 27.  In 

determining when prescription begins to run on a medical malpractice claim 

of a minor child, the knowledge of the parent is determinative.  See Dede, 

supra.

Ms. Bailey cites Wartelle for the proposition that she could not bring 

an action on behalf of her child until the child was born.  However, Wartelle 

addressed the second sentence of Article 26 of the Civil Code, which deals 

with situations in which a child is born dead.  Specifically, the second 

sentence of Article 26 states: “If a child is born dead, it shall be considered 

never to have existed as a person, except for purposes of actions resulting 

from wrongful death.”  The Wartelle court held that, in the case of a child 

born dead, there could be a wrongful death action, but not a survival action.  

Wartelle’s holding is not applicable to the present case because Ms. Bailey’s 

child was not born dead.

Ms. Bailey’s argument seems to be that, under Wartelle, she had to 

wait to see if her child was born alive before bringing an action on behalf of 

the child.  However, we note that Malek expressly held that a parent could 



bring an action on behalf of an unborn child prior to birth.  Wartelle and 

Article 26 provide that, if a child is born dead, then the child’s cause of 

action is extinguished (although there may be a wrongful death action by the 

parent).  Considering Malek, Wartelle and Article 26 together, it is apparent 

that, if an action is brought on behalf of an unborn child, and then the child 

is born dead, then the action brought on behalf of the child would simply be 

dismissed.  Thus, a parent can bring an action on behalf of an unborn child 

without waiting to see if the child is born alive.

For the foregoing reasons, the exceptions of prescription of Dr. Ancira 

and Dr. Khoury are maintained and the plaintiff’s claims are dismissed.

EXCEPTION MAINTAINED;
CASE DISMISSED.


