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JUDGMENT VACATED, REMANDED FOR A NEW TRIAL

This appeal arises from a medical malpractice suit tried before a jury.
Plaintiffs, Clive and Gloria Hoffman, filed suit claiming the defendants, Dr.
James McCullough, Dr. Ruary O’Connell, and Paracelsus EImwood Medical
Center, Inc. (d/b/a EImwood Medical Center) committed medical

malpractice resulting in the death of their son, Thaddeus Hoffman. The jury,



deadlocked as to the other two defendants, returned a verdict releasing Dr.
McCullough. After the trial court amended the special verdict form, the jury
returned a verdict releasing Dr. O’Connell, but remained deadlocked as to
Elmwood. The trial court subsequently granted EImwood’s motion to
dismiss and denied the plaintiffs’ motion for a new trial. Plaintiffs appeal
the judgment rendered as it relates to Dr. O’Connell and EImwood. For the
following reasons we vacate the judgment of the trial court and remand for a
new trial.
FACTS AND PROCEDURAL HISTORY

On February 26, 1996, Thaddeus Hoffman (“Thad™), son of Clive and
Gloria Hoffman, underwent a procedure at EImwood Medical Center
(“Elmwood”) called Gastic stapling Roux-en-Y Gastrojejunostomy (“gastric
bypass”), performed by Dr. Ruary O’Connell (“Dr. O’Connell”), the director
of the Surgilite program at EImwood Medical Center. Dr. O’Connell avers
that during an office visit on November 22, 1995, he was informed of Thad’s
struggle with uncontrolled obesity and a number of related symptoms. After
examining Thad, obtaining a medical history, and performing tests, Dr.

O’Connell diagnosed Thad with “superobesity.” Dr. O’Connell further



concluded that, at the age of 25, the height of 5’9 and the weight of 534
pounds, Thad met the criteria for surgical intervention. Dr. O’Connell avers
that he discussed with Thad in detail, the risks, complications, and
alternatives of the surgery in addition to supplying Thad with educational
videotape and written material specific to the proposed procedure. Dr.
O’Connell required that Thad undergo a psychological evaluation for
emotional and mental stability in relation to the procedure. On January 17,
1996, Bayou Oaks Pavilion performed the evaluation and recommended to
Dr. O’Connell that Thad was well - informed about the risks and
complications of the procedure.

Dr. O’Connell arranged for Dr. James McCullough (“Dr.
McCullough”), a pulmonologist, to perform a post-surgery respiratory
evaluation, to extubate Thad and to perform Thad’s postoperative ventilatory
management. Thad underwent a preoperative assessment at EImwood
Medical Center, at which point Thad was evaluated for additional health
difficulties he may have had which could present complications during or
after surgery. Thad was diagnosed as having hypoxia, which is low blood

oxygen; dyspnea, which results in shortness of breath or air hunger; and



obesity hypoventilation. Although one test indicated that the oxygen level in
Thad’s blood was moderately low, Dr. McCullough determined that normal
oxygen saturation was noted on the blood gas analysis. Defendants aver that
all remaining laboratory work returned within normal limits. Thad was
subjected to an EKG, which showed normal heart rhythm. After all testing,
Dr. McCullough determined that Thad was a good candidate for surgery and
Thad signed all appropriate consent forms, indicating his understanding of
the procedure, including possible risks, and his desire to proceed.
Defendants further aver that the procedure took place without incident
on February 26, 1996 at which time Thad was placed in the recovery area in
stable condition. Dr. O’Connell contends that, pursuant to protocol, he
ordered the use of a pulse oximeter monitoring device, the delivery of
oxygen through nasal tubing, heparin, compression stockings, timely
mobilization to chair, incentive spirometry, and patient education for turn,
cough and deep breathing techniques. Defendants further contend that
Thad’s recovery progressed. Dr. McCullough examined Thad on a couple of
occasions during the first post-surgical day, while Dr. O’Connell followed

Thad closely throughout the remainder of his hospitalization. Dr. O’Connell



contends that due to Thad’s improved condition, on February 28, 1996, he
ordered that the use of oxygen, compression stockings, and the continuous
pulse oximeter be discontinued.

During the process of weaning Thad off the respirator, Dr.
McCullough diagnosed Thad as having an additional condition called
restrictive lung disease resulting in restricted ability to move air supplying
oxygen across the lungs. However, defendants also aver that Thad’s arterial
blood gas reports and pulse oximeter were within normal limits after the
removal. Plaintiffs aver that Thad began to complain to Dr. O’Connell that
he was having difficulty breathing and that Thad’s family informed the
nursing staff at EImwood. Plaintiffs further aver that Thad continued to
complain of breathing difficulties and became so anxious that the nursing
staff at EImwood gave him Xanax. However, defendants contend that the
hospital records of Thad contain no reports of shortness of breath, and Dr.
O’Connell avers that he has no recollection of being informed of such
complaints. Dr. O’Connell avers that Thad’s vital signs and oxygenation
remained strong. Defendants contend that the next day, on February 29,

1996, Thad complained of left shoulder pain and began running an elevated



temperature. Although the fever responded to medications, the pains
remained. Dr. O’Connell avers that an esophram, which detects leakage or
tearing, was ordered and the test results indicated no perforation or leakage.

It is uncontroverted that on February 29, 1996, the nursing staff at
Elmwood assisted Thad into a sitting position so that an egg-crate pad could
be placed on his mattress, at which point Thad’s eyes suddenly rolled back
and he fell onto the bed, in full cardiac arrest. A Code was called and Dr.
O’Connell was immediately notified. After numerous attempts to resuscitate
Thad went unsuccessful, the Code event was terminated and Thad was
pronounced dead. Dr. O’Connell concluded that Thad’s death was triggered
by an electrical cardiac disturbance involving a lethal heart arrhythmia.

On May 21, 1999, plaintiffs, Clive and Gloria Hoffman, filed suit
claiming the defendants, Dr. McCullough, Dr. O’Connell, and EImwood,
committed medical malpractice resulting in the death of their son, Thad.
After a three-week trial on the merits, the trial court handed down its
instructions and retired the jury to deliberate. The following afternoon, the
jury sent the judge a note indicating they were deadlocked. The note

indicated the jury had reached a verdict in favor of Dr. McCullough



releasing him from liability; however they had not reached a verdict as to the

remaining two defendants. The following morning, the judge called the jury

and all parties to chambers. The trial judge questioned the jury as to the

instructions that were handed down before they retired to deliberate:

Court:1 got your note that you sent yesterday afternoon indicating that

Jury:

you were deadlocked. Is there anything | can do to help
you?

Yes.

Court:What if | give you additional questions or something like that?

Jury:
Court:

Weigel:

Court:

Weigel:

Would that help you?
Yes.
Okay, okay.

Your Honor, may we approach the bench before you give
any instructions?

No. | figured this out all by myself. | instructed you that
when nine of you agree, you had reached a verdict, and
based on the interrogatories that were submitted
yesterday, it appears to me that you have reached a
verdict on at least one of the defendants. Does
everybody have a copy?

Yes, your Honor.

Court:On the second set that I’ve submitted to you, the first question,

instead of, “Did EImwood nurses breach—Did EImwood
Medical Center’s nurses breach the standard of care for
nurses in hospitals in its medical care of Thad Hoffman,”
the question I’m propounding is, “Did plaintiff prove by
a preponderance of the evidence that EImwood Medical



Center’s nurses breached the standard of care for nurses
in hospitals in its medical care of Thad Hoffman?”
Would that help?

Juror: Yes.

Court: Okay. So, we will send you back to deliberation with the
jury interrogatories and give you some time to figure
those out. If you have any questions, let me know.
When you are finished, let me know.

After the jury retired for deliberations the second time, the trial judge

gave oral reasons as to her actions. The court stated,

The reason | did not come back yesterday is
because | have never had a jury that’s deadlocked,
so | had to think of what to do, and then it was
obvious that if they were deadlocked and if I was
going to release them with that conclusion—But,
as to Dr. McCullough there was a decision, so |
needed a night to think about what to do.

And, it’s my experience that in a judge trial,
after that period of deliberation, if | can’t decide—
what happened or if a standard or a duty was
breached, then I give judgment for the
defendant because I’'m of the opinion that if |
don’t know at the end of the trial what
happened, then plaintiff did not carry its
burden of proof, which gave rise for the idea of
me giving a new, second set of interrogatories to
ask them did plaintiff carry its burden of proof,
which also—Well, you have to prove by a
preponderance of the evidence that this was done,
that it’s more likely that it was done than not.

And, if they don’t—If they’re deadlocked, then
maybe you didn’t carry your burden of proof,
which is why I submitted the second
interrogatories.

If | have to try this thing over as to any defendants,



| don’t see the harm with this. (emphasis added)
A few hours later, the jury returned with a verdict in favor of Dr.
O’Connell releasing him from liability. As to the third defendant, EImwood,
the jury sent a note indicating they were deadlocked and additional time

would not help. The trial court read:

COURT:  I’'mgong to declare that there is a verdict with
reference to Drs. O’Connell and McCullough.
And, | have to read it.

...First, I’m going to read the first set and the
responses.

The first set of interrogatories read: “1. Do you

find that EImwood Medical Center’s nurses

breached the standard of care for nurses in

hospitals in its medical care of Thad Hoffman?

Yes 6, No. 6.

And, the instruction was — Well, they then went to
No. 3. “Do you find that Ruary C. O’Connell,
M.D. breached the standard of care in his medical
treatment of Thad Hoffman? Yes 5, No. 7.”

The court stated:

This morning | gave them a second set of
interrogatories, replacing questions 1, 2, 3, and 4,
and asking, “Did plaintiff prove by a
preponderance of the evidence that EImwood
Medical Center’s nurses breached the standard of
care for nurses in hospitals in its medical care of
Thad Hoffman [sic]? Yes 5, No 7.”

The trial court assessed that no vote had been taken by the jury as to



question two and began to read the jury’s verdict as to question number 3.
COURT: Okay. Thank you.
No. 3: “Did plaintiff prove by a preponderance of
the evidence that Ruary C. O’Connell, M.D.
breached the standard of care in his medical

treatment of Thad Hoffman [sic]?” The answer is,
“Yes 2, No 10.”

The judge thanked the jury for their service and dismissed them.

Elmwood moved to enter a verdict on their behalf and dismiss them
from the suit. The court maintained that she did not believe the plaintiffs
proved that the nurses of EImwood breached the standard of care. The trial

court held
The doctor didn’t testify the nurses
breached—The nurses’ testimony—I think
according to Louisiana law he could have
expounded on that, but his testimony was he was

not an expert, and the nurses’ testimony was that
they did not breach the standard of care. . . .

The trial court granted EImwood’s motion to dismiss. The plaintiffs
filed a Motion for New Trial, which was denied. It is from this judgment that
the plaintiffs appeal.

LEGAL ANALYSIS

The plaintiffs instituted this appeal against two defendants, ElImwood

and Dr. O’ Connell. On appeal, Clive and Gloria Hoffman, allege four



assignments of error:

(1) The trial court erred by issuing a new set of jury instructions and a
new verdict form after the jury announced that the panel members
were deadlocked,

(2) The trial court erred when it granted an “involuntary dismissal” to
defendant, EImwood Medical Center, after the jury declared that it
was deadlocked on the question of liability for EImwood;

(3) The trial court erred when it instructed the jury about the proof
required for physician malpractice; and

(4) The trial court erred when it instructed the jury that the testimony of
the defendants, as the treating physicians, should be given more
weight than that of other physician experts.
Standard of Review

The well-established standard of appellate review dictates that this
court not overturn a judgment of a lower court absent an error of law or
finding of fact that is manifestly erroneous or clearly wrong. Rosell v. ESCO,
549 So.2d 840 (La.1989); Stobart v. State through Department of
Transportation and Development, 617 So.2d 880 (La.1993).
FIRST ASSIGNMENT OF ERROR

In their first assignment of error, plaintiffs allege that the trial court
erred by issuing a new verdict form and a new set of jury instructions after
the jury announced that the panel members were deadlocked. Discussion of

the issue as to whether the trial court erred in issuing a new verdict form

pretermits any discussion as it relates to the alleged new jury instructions.



There is a distinct difference between the verdict form and jury
instructions. Pursuant to La. C.C.P. art. 1792, a jury instruction is the law
applicable to any issue in the case. La. C.C.P. art. 1796 grants the trial court
authority to give additional jury instructions. La. C.C.P. art. 1792,
addresses, in pertinent part, the charge to the jury:

A. At any time during the trial, the court may
instruct the jury on the law applicable to any
issue in the case.

B. After the trial of the case and the presentation
of all the evidence and arguments, the court
shall instruct the jurors on the law applicable to
the cause submitted to them. The court shall
reduce such instructions to writing.

However, when the court submits a verdict form, it may either be a
general verdict form or a special verdict form. A general verdict form is one
whereby a jury renders a finding in the terms of the issue, or all the issues,
referred to them; it generally pronounces upon all of the issues presented,
either in favor of the plaintiff or defendant. A special verdict form,
however, permits the court to submit to the jury the duty to render special
findings of the facts of the case, leaving to the court the application of the
law to the facts thus found. Official Revision Comments to former article
1811. La. C.C.P. art. 1812 on Special Verdicts is patterned after Federal

Rules of Civil Procedure Rule 49. The court prepares the special verdict

form, which is a compilation of interrogatories, framing the issues to be



determined, and the jury returns the form to the court with the vote count, as
to each interrogatory. It is a special, written finding upon each issue of fact.
La. C.C.P. art. 1812, provides in pertinent part:

A. The court may require a jury to return only a

special verdict in the form of a special written

finding upon each issue of fact. In that event, the

court may submit to the jury written questions

susceptible of categorical or other brief answer, or

may submit written forms of the several special

findings which might properly be made under the

pleadings and evidence, or may use any other

appropriate method of submitting the issues and

requiring the written findings thereon.

In Smith v. Tiblier, we declined to extend the contemporaneous
objection requirement to special verdict forms absent expressed authority
from the Code of Civil Procedure. Smith v. Tiblier, 374 So.2d 685 (La. App.
4% Cir. 1979). We reasoned that without legislative action we cannot
expand the language in this Code of Civil Procedure article to include jury
interrogatories. Smith, 374 So2d at 689.

After careful review of the record, we find that the trial court by its
own admission propounded the jury with “a second set of interrogatories”
which revised the original interrogatories propounded to the jury. The trial
court provided that

This morning | gave them [the jury] a second set of

interrogatories, replacing Questions 1, 2, 3, and
4...



Question number one (1) was revised from “Did EImwood nurses breach
— Did EImwood Medical Center’s nurses breach the standard of care of
Thad Hoffman?” to the propounded revision of “Did plaintiff prove by a
preponderance of the evidence that EImwood Medical Center’s nurses
breached the standard of care for nurses in hospitals in its medical care
of Thad Hoffman?”* Further, the trial court changed the question number
three (3), from “Do you find that Ruary C. O’Connell, M.D. breached the
standard of care in his medical treatment of Thad Hoffman?” to the
propounded revision of “Did plaintiffs prove by a preponderance of the
evidence that Ruary C. O’Connell, M.D. breached the standard of care
in his medical treatment of Thad Hoffman?” We find that the trial court
abused its discretion when it re-phrased the jury interrogatory during jury
deliberations. The change prompted the jury’s focus on to the plaintiffs and
whether they satisfied their burden of proof. The defendants urge that the
jury sought additional instructions from the trial court, allowed under the
Code of Civil Procedure. However, the note sent by the jury did not indicate
why the jury was deadlocked or what point of law they were confused about.

The trial court assumed the jury was unsettled on the plaintiffs’ case, and



gave interrogatories regarding their burden.
The communication is prohibited under La. Code of Civil Procedure

article 1791. La. Code Civ. P. art. 1791 provides:

The judge in the presence of the jury shall not
comment upon the facts of the case, either by
commenting upon or recapitulating the evidence,
repeating the testimony of any witness, or giving
an opinion as to what has been proved, not
proved, or refuted. (emphasis added)

We further find that by rewording the jury verdict form, the trial court
commented on the evidence presented at trial and gave an opinion as to the
substance of the plaintiffs’ case. The trial court gave an opinion as to what
she thought was not proved which is a prohibition of La. C.C.P. art. 1791.
The defendants argue the verdict should be affirmed because the judge
gave her reasons for changing the jury verdict form outside of the jury’s

presence. After the trial judge issued the new verdict form, she stated,

[ITt’s my experience that in a judge trial, after the
period of deliberation, if | can’t decide—what
happened or if a standard or a duty was breached,
then | give judgment for the defendant because
I’m of the opinion that if | don’t know at the
end of the trial what happened, then plaintiff
did not carry its burden. (emphasis added)

The trial court rephrased the interrogatories because she did not



believe the plaintiffs established their burden of proof. Although the judge’s
reasons were given outside of the jury’s presence, the statement supports
why she made the change on the verdict form and her ultimate goal in
making the change. We find that the new verdict form reflects the statement
she made after the jury retired. The trial judge commented on the plaintiffs’
case by changing the verdict form and not by her explanatory statement to
the attorneys.

The trial court is allowed to provide additional jury instructions,
however, after careful review of the record, we find that in the case at bar,
the trial court did not give additional instructions, but rather the trial court
improperly amended the jury verdict form. Therefore, we find that the trial
court erred as a matter of law when it issued to the jury a new verdict form,
which affected Dr. O’Connell. Discussion of the trial court’s issuance of a
new set of jury instructions is therefore pretermitted.

SECOND ASSIGNMENT OF ERROR

Hoffman argues the trial court erred when it granted an “involuntary
dismissal” to EImwood after the jury declared that it was deadlocked on the
question of liability.

The appellee, EImwood, asserts that the reference to an involuntary

dismissal in the judgment by the trial court was a simple mistake. They aver



the trial court intended to grant a judgment notwithstanding the verdict.
EImwood continues stating, “an involuntary dismissal, a directed verdict,
and an JNOV are basically the same motions which are simply made at
different times . . . Thus, the use of the term involuntary dismissal rather
than JNOV is simply irrelevant.”

La. C.C.P. art. 1672 dictates under what circumstances an involuntary
dismissal shall be granted. In a jury trial, an involuntary dismissal is only
allowed when either the plaintiff, or when both parties fail to appear on the
day set for trial. An involuntary dismissal is not available after the case has
been sent to the jury. Therefore, procedurally an involuntary dismissal was
not available at this stage of a jury trial.

EImwood’s contention that the procedural devices of involuntary
dismissal, directed verdict, and JNOV are only distinguished by the time at
which the motion is made and therefore the incorrect term used by the trial
court is immaterial relies on the First Circuit case of Goza v. Cornwell, 622
So.2d 704, 708 (La. App. 1 Cir. 1993). In Goza, the trial court granted a
directed verdict after the jury had issued a judgment. The First Circuit
opined the motion [for directed verdict] was deemed to be submitted to the
jury and the trial court was powerless to grant a motion for directed verdict

after that point. Whatever the verdict of the jury is will be the verdict of the



court, unless set aside by the judge granting a later filed motion for a
judgment notwithstanding the verdict. . . Goza, 622 So.2d at 708. Under
Goza, the trial court in the instant matter did not have the authority to
dismiss defendant EImwood without granting a JNOV and/or motion for
new trial.

Although procedurally we have found a basis to reverse the trial
court’s dismissal of EImwood, we also find the facts do not support a JNOV.
Louisiana Code of Civil Procedure 1811 provides the trial court with the
authority to grant a JNOV if no verdict was returned. A JNOV is warranted
when the facts and inferences point so strongly and overwhelmingly in favor
of one party that the court believes that reasonable men could not arrive at a
contrary verdict. Anderson v. New Orleans Public Service, Inc., 583 So.2d
829 (La. 1991). The motion should be granted only when the evidence
points so strongly in favor of the moving party that reasonable men could
not reach different conclusions, not merely when there is a preponderance of
evidence for the mover. If there is evidence opposed to the motion, which is
of such quality and weight, that reasonable and fair-minded men in the
exercise of impartial judgment might reach different conclusions, the motion
should be denied. Id.  Additionally, “a trial court may not weigh the

evidence, pass on credibility of witnesses or substitute its own judgment for



that of the jury” when deciding a motion for JNOV. Boudreaux v.
Schwegmann Giant Supermarkets, 585 So.2d 583, 585 (La. App. 4 Cir.
1991), citing Hutchinson v. Wal-Mart, 573 So.2d 1148, 1151. (La. App. 1%
Cir. 1990).

We find that disputed factual issues exist in addition to necessary
credibility determinations, therefore we cannot opine the facts and inferences
point so strongly in EImwood’s favor that the court believes reasonable men
could not have arrived at a contrary verdict. The record shows conflicting
testimony of whether EImwood nurses breached a standard of care. The
family states Thad had shortness of breath and the plaintiff’s experts testified
that shortness of breath would have been resulted after Thad’s surgery, yet
the nurses of EImwood testified Thad did not exhibit these symptoms, nor
did they have a notation in their chart. We find the trial court erred when it
granted an “involuntary dismissal” to EImwood after the jury declared that it
was deadlocked on the question of liability.

New Trial

The Hoffmans argue that a new trial should be granted because
credibility issues exist among the witnesses. Plaintiffs further aver, that
contrary to defendants’ testimony, Thad’s family complained of post-

operative respiratory difficulty, yet it was not documented in his medical



chart.

The defendants request a de novo review if this court finds error.
They argue the “error” is neither “substantial” nor “material” to require a
remand. They repeatedly state the complete record is before the court and a
review of the record will show the plaintiffs’ claims are unsupported by
documentation.

Under most circumstances, when an appellate court reverses a jury
verdict and the record is complete, an independent review is conducted and
judgment is rendered on the merit. Wilson v. PNS Stores, Inc., 98-1004, p.
14 (La. App. 4 Cir. 12/16/98), 725 So.2d 66, 73, quoting Gonzales v. Xerox
Corp., 320 So.2d 163 (La. 1975). It has been recognized, however that in
some cases, “the weight of the evidence is so nearly equal that a firsthand
view of witnesses is essential to a fair resolution of the issues. Where a view
of the witnesses is essential to a fair resolution of conflicting evidence, the
case should be remanded for a new trial.” 1d.; Jones v. Black, 95-2530 (La.
6/28/96), 676 So.2d 1067; Glapion v. Bergeaux, 2001-1865, p. 15 (La. App.
4 Cir. 12/11/02), 834 So.2d 1141, 1150.

After careful review of the record, we find that the weight of the
evidence is so nearly equal that a firsthand view of the witnesses is essential

to a fair resolution of the issues. Issues of credibility exist between fact and



expert witnesses. Thaddeus Hoffman’s sister, Candi Fanguy (“Ms.
Fanguy”), testified that the family complained of respiratory difficulty on
behalf of Thad to the nursing staff at EImwood. She further testified that she
was present in Thad’s hospital room, when Thad informed Dr. O’Connell
that he couldn’t breathe and that he was having trouble breathing. However,
Gigi Authement (“Ms. Authement”), a registered nurse employed by
EImwood, testified during cross-examination that she observed that the
previous shift logged Thad’s pulse rate registered at one hundred forty,
which was elevated, but she did not contact Dr. O’Connell to report to him
that there was an elevated pulse rate because she believed Thad’s elevated
heart rate was a result of pain and anxiousness that Thad was experiencing,
which can increase the heart rate. She further testified that had a complaint
been lodged as to Thad’s respiration, the patient would have been assessed
to determine if the concern should have been charted and the doctor
contacted. The family further testified they observed Thad sweating
profusely and he complained of being hot. Although the nurses’ chart states
Thad was warm and dry, the nurses supplied a box fan in his room.

In a medical malpractice case, the First Circuit reasoned a de novo
review could not be conducted because the jury must have the opportunity to

make credibility determinations after a full examination of the experts’



credentials, qualifications, and background. Adeola v. Kemmerly, 2001-
1231 (La. App. 1 Cir. 6/21/2002), 822 So.2d 722.

The experts in the case at bar offer opposing opinions as to Thad’s
cause of death. The plaintiffs’ expert, Dr. Feldman, offered an opinion
inconsistent with Dr. O’Connell’s. Dr. Feldman, a sleep apnea expert,
opined sleep related breathing was a major issue in this case and stated
Thad’s care was not appropriate. He further opined that Thad should have
been diagnosed with nocturnal obesity hypoventilation and sleep apnea and
cared for appropriately. Pathologist, Dr. Hemelt, agreed in his correlation
[comments], stating Thad’s likely cause of death was hypoxia secondary to
pulmonary atelectasis because both lungs were collapsed and an excess
amount of collapse was present in the alveolar spaces of the lungs.

Dr. O’Connell testified he was not notified, nor did he observe any
respiratory difficulty and there were no signs of hypercapnic respiratory
failure. Dr. O’Connell initially opined that Thad’s cause of death was a
pulmonary embolus, but after tests revealed a pulmonary embolus could not
have occurred he amended his opinion. He then later stated the cause was a
sudden cardiac arrest or obesity sudden death syndrome. Dr O’Connell
reviewed the pathologist’s report and requested it be changed. Upon Dr.

O’Connell’s request, the pathologist, Dr. Hemelt, complied and amended the



report.

After a thorough reading of the record, we conclude that the jury’s
verdict was based heavily on credibility determinations made after hearing
from the parties and the various witnesses who testified. Faced only with a
record and conflicting evidence, we find that resolution depends on a first-
hand view of the witnesses and we are therefore convinced that this case
must be remanded to the trial court for a new trial on the merits.

THIRD AND FOURTH ASSIGNMENTS OF ERROR

Hoffman also asserts two other assignments of error: failure to give a
specific jury charge and instructing the jury that the testimony of the
defendants, as the treating physicians, should be given more weight than that
of other physician experts. Because we have granted a new trial, we
pretermit discussion of these errors.

CONCLUSION

For the foregoing reasons, the judgment against the remaining two
defendants, EImwood and Dr. O’Connell, is vacated and the case is
remanded to the trial court for a new trial on the merits.

JUDGMENT VACATED, REMANDED FOR NEW TRIAL



