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This appeal arises from a commercial insurance policy dispute regarding 

Emergency Rule 23 promulgated by the Commissioner of Insurance for the state of 

Louisiana after Hurricanes Katrina and Rita regarding the suspension of the right 

to cancel or nonrenew property insurance policies.  Historic Restoration, 

Incorporated alleged that RSUI Indemnity Company violated Emergency Rule 23 

by increasing the policy premium and changing policy terms without justifiable or 

objective criteria.  Historic Restoration, Incorporated filed for a temporary 

restraining order, preliminary injunctive relief, and a permanent injunction.  The 

trial court granted a temporary restraining order and the motion for a preliminary 

injunction, ordered RSUI Indemnity Company to renew the policy according to the 

terms of the prior policy and for the former premium prior to Hurricanes Katrina 

and Rita, and held the bond fixed for the temporary restraining order, at $5,000 for 

the preliminary injunction.  RSUI Indemnity Company appeals asserting the trial 

court erred by finding that it violated Emergency Rule 23, by finding that a private 

right of action existed for Historic Restoration, Incoporated, that no other adequate 

remedy at law was available, by granting injunctive relief, and by holding that 

David Norris’ affidavit submitted by RSUI Indemnity Company was conclusory.  
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We find that the trial court did not err and affirm. 

FACTUAL BACKGROUND AND PROCEDURAL HISTORY 

 Historic Restoration, Incorporated1 (“HRI”) filed suit against RSUI 

Indemnity Company (“RSUI”) alleging that RSUI failed to comply with 

Emergency Rule 23 (“ER 23”) promulgated by the Louisiana Commissioner of 

Insurance after Hurricanes Katrina and Rita (“Hurricanes”).  RSUI insured 

nineteen properties for HRI with an excess all risk commercial insurance policy 

from May 31, 2005 through May 31, 2006.  The terms of that policy included a 

premium of $90,000.  The terms also included primary limits and underlying 

excess limits of $10,000 per occurrence with a limit on the insured of 

$178,878,072 per occurrence.  The policy covered buildings, personal property, 

business income/rental value, and extra expense.  Sixteen of HRI’s properties are 

located in Louisiana and nine of the properties sustained damage from these 

Hurricanes.   

HRI had not completed all hurricane damage repairs when it requested to 

extend coverage until December 31, 2006, pursuant to ER 23.  RSUI’s renewal 

quote, from May 26, 2006, changed the property limits to $40,000,000 per 

occurrence as opposed to the previous amount of $178,878,072.  The wind and hail 

deductible was changed to five percent and the coverage changed to the buildings, 

contents, improvement and betterments, and business income.  The renewal 

premium was $925,000.  As a result, HRI did not accept RSUI’s quote and the 

policy expired on May 31, 2006.  However, HRI mailed a check overnight for 

                                           
1 HRI is the insured and representative of 302 Jefferson Street, L.L.C.; 800 Canal Street Limited Partnership; 800 
Iberville Street Limited Partnership; Eleventh Floor Lodging, L.L.C.; ELF Hotel Operating Company, L.L.C.; 
Hammond Eastside Limited Partnership; Historic Restoration, Incorporated; LGD Rental I, LLC; New Iberia High 
School Limited Partnership; Redemptorist Limited Partnership; South Peters Hotel Investors Limited Partnership; 
Terrebonne Elderly Housing Limited Partnership; The Bakery Condominium Association, Inc.; Shreveport Renewal 
Limited Partnership; Nissen Building, L.L.C.; Cupples Residential I, L.L.C.; and Union Limited Partnership. 
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$108,000 to RSUI, the cost to renew its existing coverage under the same terms 

and conditions. 

RSUI subsequently offered to extend HRI’s coverage for a one-year term.  

On June 1, 2006, RSUI issued a binder, through Crump E & S out of Dallas, 

Texas, offering a policy from May 31, 2006 through May 31, 2007.  The property 

limit was $213,743,077 per occurrence with an “in excess of” clause of 

$10,000,000 per occurrence.  The policy included a five percent wind and hail 

deductible and covered “building, contents, improvements and betterments, and 

business income.”  The premium for the policy renewal was $1,125,000.  On June 

2, 2006, RSUI issued a corrected binder for a policy covering May 31, 2006 

through May 31, 2007.  RSUI changed the wind and hail deductible to one percent 

and covered “building, contents, improvement and betterments, and business 

income.”  The renewal quote reflected the same premium increase and was valid 

for ninety days.  However, an e-mail, sent on June 12, 2006, from Bill Henning at 

RSUI indicated that RSUI was willing to decrease the premium to $370,000.  

RSUI indicated that it accepted HRI’s $108,0002 check as a down payment on the 

second renewal quote.  HRI indicated that it was not accepting any of the renewal 

quotes and intended that the $108,000 check be full payment for coverage from 

May 31, 2006 through May 31, 2007, under the same terms and conditions as the 

existing policy, pursuant to ER 23. 

HRI filed a motion for a temporary restraining order and preliminary 

injunction seeking to enjoin RSUI from changing the terms and conditions of its 

existing insurance policy.  The trial court granted the temporary restraining order 

and held a hearing on the preliminary injunction matter.  The trial court found that 

                                           
2 The record refers to HRI’s check in the amounts of $108,000 and $108,250. 
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RSUI violated ER 23 and granted HRI’s motion for preliminary injunction.  The 

trial court enjoined RSUI, “directly or indirectly, and whether alone or in concert 

with others, from changing the terms, conditions, or premium” for the renewal of 

HRI’s policy.  RSUI was also ordered to renew the existing policy, as of May 30, 

2006, for the term of May 31, 2006 through May 31, 2007.  HRI’s temporary 

restraining order bond of $5,000 remained in place and became the bond for the 

preliminary injunction.3  RSUI’s timely appeal followed. 

RSUI asserts multiple assignments of error regarding the trial court’s finding 

of an alleged violation of ER 23, by providing HRI with a private right of action, 

and granting injunctive relief.      

STANDARD OF REVIEW 

 Appellate courts review factual findings made by the trier of fact under the 

manifest error or clearly wrong standard.  Rosell v. ESCO, 549 So. 2d 840, 844 

(La. 1989).  Thus, if two reasonable views exist, the trier of fact’s decision cannot 

be wrong.  Id.  To reverse, the appellate court must first find that a “reasonable 

factual basis does not exist” for the trier’s findings and that the “finding is clearly 

wrong (manifestly erroneous).”  Stobart v. State, Through Dept. of Transp. and 

Dev., 617 So. 2d 880, 882 (La. 1993). 

Errors of law are reviewed de novo by the appellate courts.  Balseiro v. 

Castaneda-Zuniga, 04-2038, p. 6 (La. App. 4 Cir. 8/17/05), 916 So. 2d 1149, 1153.  

Reviewing courts examine preliminary injunctions by determining if the “trial 

court committed an error of law or made a factual finding which is manifestly 

erroneous or clearly wrong.”  Saunders v. Stafford, 05-0205, p. 5 (La. App. 4 Cir. 

1/11/06), 923 So. 2d 751, 754. 

                                           
3 We recognize that Judge Tobias’ dissent asserts that this matter was a mandatory injunction.  However, the record 
before us indicates that the parties’ intent and the trial court’s judgment were based upon a preliminary injunction. 
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EMERGENCY RULE 23 

 The Louisiana Commissioner of Insurance adopted ER 23: “Suspension of 

right to cancel or nonrenew residential, commercial, residential or commercial 

property insurance due to Hurricane Katrina or Hurricane Rita,” pursuant to his 

plenary authority, to protect Louisiana property holders.  ER 23 went into effect on 

December 30, 2005.  ER 23 applies to “insureds who, as of 12:01 a.m. on August 

26, 2005 had a personal residential, commercial residential or commercial property 

insurance located in Louisiana” and those who, “as of 12:01 a.m. on September 20, 

2005” and “who filed a claim as a result” of damage.  ER 23, differentiating 

between policies and individual properties, §4305 states that the cancellation or 

nonrenewal of “any personal residential, commercial residential or commercial 

property insurance policy . . . is suspended and shall be prohibited.” (Emphasis 

added).  Further, it states that the suspension applies until “60 days after the 

substantial completion of the repair and/or reconstruction of the dwelling . . . 

except for the specific exceptions set forth in Section 4307,” or until ER 23 “is 

terminated by the Commissioner.”  Certain exceptions for cancellation or 

nonrenewal are provided for in ER 23 §4307.  However, these exceptions are 

inapplicable in the case sub judice.   

The purpose and intent of ER 23 is expressly stated in §4321: 

A. The provisions of Emergency Rule 23 shall be 
liberally construed to effectuate the intent and purposes 
expressed herein and to afford maximum consumer 
protection for the insureds of Louisiana who desire to 
maintain or obtain personal residential, commercial 
residential or commercial property insurance for a 
dwelling, residential property or commercial property 
located in Louisiana. 
B. The additional purpose and intent of Emergency 
Rule 23 is to provide sufficient time for the Louisiana 
Citizens Property Insurance Corporation to prepare and 
place on the open market insurance products that, in the 
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opinion of the Commissioner, will provide adequate 
residential property, commercial residential property and 
commercial property insurance to Louisiana citizens 
subsequent to Hurricane Katrina and Hurricane Rita. 

 
ER 23 terminated on the earlier date of either sixty days “after substantial 

completion” of “the repair or reconstruction” to a damaged property or December 

31, 2006. 

Subsequently, on May 31, 2006, the Louisiana Commissioner of Insurance 

issued Advisory Letter No. 06-03, which addressed “premium/rate increases 

contrary to Emergency Rule 23 and the Louisiana Insurance Code.”  The 

Commissioner stated that insurers “may be taking actions that do not comply with 

the purpose and intent of Emergency Rule 23, as well as LRS §§22:652, 

22:1214(7), and 22:1262.1.D(2).”  He further stated that many insurers were 

continuing, extending, or renewing insurance coverage, but that the policies must 

contain the “same terms and conditions as previously written, subject only to a 

change to the premium/rate structure that is based on objective criteria.”  

Additionally, the “objective criteria” were “limited to pre-Katrina and pre-Rita 

defined underwriting guidelines, actual reinsurance costs, and other objective 

rating and underwriting criteria.”  Increases not based on the “objective criteria” 

created a “rebuttable presumption against the admitted insurer that the motivation 

for the increase was to circumvent the purpose and intent of Emergency Rule 23.”   

PRIVATE RIGHT OF ACTION/  

ADEQUATE ADMINISTRATIVE REMEDIES 

 RSUI contends that the trial court erroneously interpreted Crescent 

Adjustment Servs. v. Bacino, 475 So. 2d 1121 (La. App. 4 Cir. 1985), to grant HRI 
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a private right of action4 for injunctive relief for the alleged violation of ER 23.  

RSUI argues that ER 23 does not specifically confer a private right of action; thus, 

disputes must be resolved by the Department of Insurance through administrative 

means.  Accordingly, RSUI asserts that the trial court erred in finding that no other 

adequate administrative remedies existed for HRI.   

Judicial relief may be granted to a party who has yet to exhaust all 

administrative remedies if the plaintiff can “show or prove that the present is one 

of the exceptional situations” where “any administrative remedy is irreparably 

inadequate.”  Steeg v. Lawyers Title Ins. Corp., 329 So. 2d 719, 720 (La. 1976).  

Further, this Court, in Crescent, held that there is “no prohibition against a trial 

court’s allowing injunctive relief” even when the Insurance Commissioner is 

vested with the power to issue cease and desist orders.  475 So. 2d at 1122-23.  

Further, “[e]very agency is granted all authority necessary to comply with the 

requirements of this Chapter through the issuance of rules or otherwise.”  La. R.S. 

49:966(A). 

RSUI cites Clausen v. Fid. and Deposit Co. of Maryland, 95-0504 (La. App. 

1 Cir. 8/4/95), 660 So. 2d 83, for the proposition that a private cause of action must 

be specifically provided.  The court, in Clausen, held that La. R.S. 22:1214(14) did 

not provide a private cause of action because a detailed enforcement mechanism 

existed for dealing with alleged unfair trade practices.  95-0504, at p. 4, 660 So. 2d 

at 86.  However, Clausen is factually distinguishable from the case sub judice 

because HRI does not allege that RSUI committed a violation of unfair trade 

practices and the court had no jurisprudential guidance on the issue.   

In the case sub judice, the purpose and intent of ER 23, as expressed in 

                                           
4 A private right of action is the right of a private party to seek judicial relief for violations of legal provisions, such 
as provisions of the Louisiana’s Insurance Code, which may be provided for expressly or implicitly. 
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§4321, states that ER 23 “shall be liberally construed to effectuate the intent and 

purposes expressed herein and to afford maximum consumer protection . . . .”  ER 

23 was adopted using the plenary authority of the Commissioner of Insurance and 

he did not expressly prohibit a private right of action.  We find that this provision 

implicitly provides for a private right of action in order for ER 23’s purpose and 

intent to be adequately effectuated.5  Thus, we find that a private right of action 

exists and must discern whether the trial court exceeded the scope of ER 23.       

EXCEEDED SCOPE OF ER 23 

 RSUI avers that the trial court exceeded the limits of ER 23 because the 

judgment ordered the extension of HRI’s policy for one year and prohibited 

premium changes for properties in Louisiana, with or without damage from the 

Hurricanes, and properties located outside Louisiana.  RSUI also alleges that it did 

not violate ER 23 because it offered to renew HRI’s insurance policy under the 

same terms and conditions with changes in the premium based on objective criteria 

in accordance with Advisory Letter No. 06-03. 

 First, we find the contention that trial court could not order the extension of 

the policy for one year is without merit.  RSUI offered to extend HRI’s insurance 

policy for one year with the changed coverage and higher premium.  Additionally, 

the one-year term of the insurance policy can be viewed as a term or condition of 

the policy, which RSUI was required to renew pursuant to ER 23 and Advisory 

Letter No. 06-03.  Otherwise, an insurer could circumvent the intent of ER 23 by 

renewing policies for an arbitrary amount of time.  

Second, ER 23 and Advisory Letter No. 06-03 indicate that the Insurance 

                                           
5 The United States District Court for the Eastern District of Louisiana has specifically addressed this issue in its 
“Order and Reasons” in Dillard Univ. v. Lexington Ins. Co., 2006 WL 2850014, ___ F. Supp. ___, No. 06-4138 
(E.D. La. 10/2/2006).  The district court judge granted a preliminary injunction for an alleged violation of ER 23 and 
found that the intent of ER 23 provided for a private right of action for those insureds whose insurers allegedly 
violated ER 23.  Id. at *1-3. 
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Commissioner intended for insurers to renew policies covering damages to 

Louisiana properties in a fair manner.  In the case sub judice, RSUI offered two 

renewal binders to HRI.  However, the terms and conditions were not similar in 

that the renewal premium was almost quadrupled.  Additionally, the coverage 

terms changed from “building, personal property, business income/rental value, 

and extra expense” to “building, contents, improvement & betterments, and 

business income.”  While RSUI may have intended that the coverage terms, as 

quoted above, were to remain the same, the words used are different, which 

connotes that RSUI consciously used different wording in the renewal quote as 

different terms of coverage.  HRI never agreed to any adjustments in the insurance 

policy, such as the increased premium or the alleged changed coverage that RSUI 

quoted.  HRI agreed only to a slight increase due to the purchase of additional out-

of-state properties that it wanted included in the policy. 

 Third, RSUI contends the trial court erred by extending the insurance policy 

for properties not in Louisiana and properties not damaged by the Hurricanes.  

However, ER 23 states that it covers insurance policies, not individual properties.  

Thus, this contention is without merit. 

The time period is a term and condition, which ER 23 required RSUI to 

renew.  RSUI also offered to provide insurance for a one-year term prior to the 

preliminary injunction proceedings.  Further, ER 23 repeatedly mentions insurance 

policies and not specific properties in regards to the renewal requirements, with the 

one exception for multi-state policies, which is inapplicable.  Thus, we do not find 

that the trial court exceeded the intended scope of ER 23.  

AFFIDAVIT OF DAVID NORRIS 

 The Insurance Commissioner, in Advisory Letter No. 06-03, enumerated 
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that ER 23 permits insurers to increase an insurance premium if the increase is 

based upon “objective criteria” that is “limited to pre-Katrina and pre-Rita defined 

underwriting guidelines, actual reinsurance costs, and other objective rating and 

underwriting criteria.”  

 RSUI contends the trial court erred in not allowing the affidavit of David 

Norris (“Mr. Norris”), RSUI’s Property Product Line Manager, to document that 

the premium on HRI’s policy was raised according to the required objective 

criteria based on his personal knowledge.  Mr. Norris’ affidavit was the only 

evidence submitted by RSUI to justify the premium increase.  The trial court found 

that the affidavit contained conclusory statements and lacked detail regarding the 

objective criteria used to justify the $370,000 per year, quadrupled premium.  Mr. 

Norris’ affidavit states that HRI’s premium increase was “based upon objective 

criteria.”  He also reiterated the language of Advisory Letter No. 06-03 and stated 

that, “[s]uch objective criteria is limited to pre-Katrina and pre-Rita defined 

underwriting guidelines, actual reinsurance costs, and other objective rating and 

underwriting criteria.”  He also stated that RSUI did not violate ER 23.  Mr. 

Norris’ affidavit did not explain how he calculated the higher premium or give 

specific details regarding the process of how RSUI calculates premiums. 

 RSUI likens the case sub judice to that of Longo v. Bell South Telecomms., 

Inc., 03-1887 (La. App. 4 Cir. 10/7/04), 885 So. 2d 1270, wherein this Court 

permitted an affidavit to establish that BellSouth did not own or maintain a 

particular utility cable.  However, we find that case factually distinguishable.  In 

Longo, the affidavit included information about the affiant’s investigation into the 

ownership of the utility cable and not based solely on his personal knowledge. 

 The trial court, in its Reasons for Judgment, stated: 
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[t]his Court finds that RSUI has failed to offer adequate 
evidence in support of its assertion that it has used pre-
Katrina underwriting guidelines to calculate the quoted 
$370,000 premium.  The Affidavit of David Norris contains 
only conclusory statements and insufficient detail as to what 
objective criteria or underwriting guidelines RSUI used to 
calculate the $370,000 premium price. 

 
Based on the fact that Mr. Norris’ affidavit reiterates Advisory Letter No. 06-03 to 

assert that RSUI did not violate ER 23, the lack of specific details regarding the 

computation of the renewal premium, and the reasoning of the trial court, we do 

not find that the trial court abused its discretion by holding that RSUI did not 

provide sufficient evidence to support the premium increase. 

VIOLATION OF ER 23/INJUNCTIVE RELIEF 

 “A preliminary injunction is an interlocutory procedural device” and the 

“trial court has great discretion to grant or deny the relief requested.”  LHO New 

Orleans LM, L.P. v. MHI Leasco New Orleans, Inc., 02-0663, p. 3 (La. App. 4 Cir. 

11/20/02), 833 So. 2d 1010, 1012.  “An injunction shall be issued in cases where 

irreparable injury, loss, or damage may otherwise result to the applicant.”  La. 

C.C.P. art. 3601.  The petitioner “must establish a prima facie showing” that he is 

“entitled to the relief sought” and “will prevail on the merits of the case.”  

Saunders, 05-0205, p. 5, 923 So. 2d at 754.  However, the standard of proof is less 

than that required for a permanent injunction.  Hall v. Fertility Inst. of New 

Orleans, 94-1135, p. 4 (La. App. 4 Cir. 12/15/94), 647 So. 2d 1348, 1351.  

Irreparable harm means that money damages cannot adequately compensate for the 

injuries suffered and that the injuries “cannot be measured by pecuniary 

standards.”  Saunders, 05-0205, p. 6, 923 So. 2d at 754.  The trial court also should 

consider “whether the threatened harm to the plaintiff outweighs the potential for 

harm or inconvenience to the defendant and whether the issuance of the 
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preliminary injunction will disserve the public interest.”  Chandler v. State, Dep’t 

of Transp. and Dev., 02-1410, p. 7 (La. App. 1 Cir. 3/28/03), 844 So. 2d 905, 909. 

 The trial court stated in its Reasons for Judgment: 

This Court finds that RSUI has violated Emergency Rule 
23 by failing to renew HRI’s existing insurance policy 
under the same terms and conditions subject to a 
premium/rate structure based on objective criteria 
according to pre-Katrina underwriting guidelines, as 
mandated by Emergency Rule 23 and Advisory Letter 
06-03. 
. . . . 
This Court finds that HRI is entitled to injunctive relief 
because Louisiana law does not require a showing of 
irreparable harm for a violation of a prohibitory law or 
statute such as Emergency Rule 23. (Footnote omitted). 
 
This Court finds that even if HRI were required to show 
irreparable injury, HRI has presented sufficient evidence 
that it will be irreparably harmed if RSUI does not renew 
its property insurance under the same terms and 
conditions.  If HRI is unable to obtain property insurance, 
it faces irreparable injury in that it will be in default of 
mortgage agreements, partnership agreements, 
management agreements and ground lease agreements 
requiring the maintenance of property insurance, 
threatening the loss of goodwill, loss of reputation, and 
loss of its competitive edge in the marketplace.  This 
Court also finds that failure to maintain insurance will 
also jeopardize several of HRI’s pending financial 
transactions on assets covered by the RSUI policy, 
negatively impacting HRI in excess of several million 
dollars in 2006. 

  . . . . 
This Court finds that declaratory relief is not an adequate 
remedy at law as HRI is not requesting that this Court 
declare the rights, status and legal relations between 
RSUI and HRI, but that this Court enjoin RSUI from 
changing the terms and premium of the existing policy, 
and maintain the existing policy as written. 

 
The trial court’s reasoning, while not binding on this Court, is persuasive in 

guiding our review of the record.   

RSUI asserts that HRI damages are quantifiable as $261,750, the difference 

in the disputed policy premiums.  However, HRI contends that it will suffer 
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irreparable harm if this Court does not uphold the preliminary injunction granted 

by the trial court.  We agree.  If HRI is unable to pay the quadrupled premium 

price, as the trial court stated, HRI would then:  

be in default of mortgage agreements, partnership 
agreements, management agreements and ground lease 
agreements requiring the maintenance of property 
insurance, threatening the loss of goodwill, loss of 
reputation, and loss of its competitive edge in the 
marketplace. 

 
Given the multiplicity of possible losses, including insurance; mortgage, 

partnership, management, and ground lease agreements; goodwill; reputation; and 

competitive edge in the marketplace, we find the possible harm egregious.  

Therefore, we find the harm to HRI cannot be measured by pecuniary standards 

once the contracts are violated and HRI’s reputation lost based on the facts and 

circumstances of this case.  This harm to HRI outweighs the inconvenience to 

RSUI, as RSUI is the insurance company that is prepared to shoulder the burden 

and ER 23 requires insurers to renew existing insurance policies.  Also, the public 

interest is served by issuing preliminary injunctions for violations of ER 23. 

 We find that RSUI violated ER 23 by increasing the premium without 

substantiating the increase with its method of using objective criteria with 

standards prior to the Hurricanes.  Additionally, the coverage terms of the existing 

policy and the renewal quote do not contain identical language.  Mr. Norris’ 

conclusory affidavit was RSUI’s only evidence that it did not violate ER 23.   

We find that HRI would suffer irreparable harm if it could not renew the 

insurance policy with RSUI due to the increased premium and changed coverage 

terms, which violated ER 23.  Accordingly, we do not find that the trial court 

manifestly erred in its factual conclusions or abused its great discretion when it 

granted HRI’s request for a preliminary injunction. 



14 

TAKINGS CLAUSE 

 We pretermit a discussion of the takings clause of the United States 

Constitution as it is not properly before this Court and was not before the trial 

court. 

DECREE 

 For the foregoing reasons, we find that the trial court did not err and affirm. 
 

AFFIRMED 

 

 


