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REVERSED; 
REMANDED.
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2007
The issue before us is whether the plaintiff’s cause of action 

prescribed by one day.  

On 11 April 2005, plaintiff/appellant, Scott Cipriano (“Cipriano”), 

and defendant/appellee, Sidney Pulitzer (“Pulitzer”), were involved in an 

automobile accident in New Orleans after Pulitzer allegedly attempted an 

illegal left turn in front of Cipriano.  Cipriano filed suit on 12 April 2006, 

asserting that the collision injured his neck, back, and knees.  Because the 

petition for damages was prescribed on its face by one day, Pulitzer filed a 

peremptory exception of prescription in the trial court proceedings.  

In opposition to the exception, Cipriano’s counsel submitted an 

affidavit in which he attested that since Hurricanes Katrina and Rita hit 

Louisiana, his office had only one staff member return, and she had left the 

firm since that time.  Also, he swore that his office staff had turned over 

twice since the hurricanes, and that he anticipated further staffing changes at 

his firm.  He further stated that the staffing issues faced by his office caused 



great difficulty in meeting deadlines, and the efficiency of his firm had been 

harmed.  He asserted that had the staffing problems not occurred, this suit 

would have been filed timely.  Additionally, he put forth an affidavit 

executed by the landlord for his residence that stated that he was displaced 

from his residence until 30 December 2005.

The exception was heard on 14 July 2006, and the trial court 

maintained the exception rendering judgment on 20 July 2006, dismissing 

Cipriano’s suit with prejudice.  In its reasons for judgment, the trial court 

noted that it had considered the statutory language, as well as the arguments 

of counsel regarding R.S. 9:5824, but concluded that the evidence did not 

preponderate to show that the petition for damages was filed at the earliest 

time practicable.  

Cipriano appealed, assigning three errors.  First, Cipriano asserts that 

the trial court erred in finding that La. R.S. 9:5824 did not bar a finding of 

prescription in this matter.  Second, he asserts that the trial court erred in 

failing to apply the doctrine of contra non valentem agere nulla currit 

praescriptio (hereinafter, contra non valentem) to this case.  Finally, he 

asserts that the trial court erred in failing to find that prescription was 

suspended for at least one day pursuant to Louisiana Civil Code article 3472 

due to the court closures resulting from Hurricanes Katrina and Rita.



After reviewing the record on appeal, we do not find that the trial 

court erred in its application of La. R.S. 9:5824.  The statute requires the 

trial court to make a factual determination after reviewing the evidence put 

forth by the petitioner that the claim is not prescribed.  Our review of that 

finding is subject to a manifestly erroneous/clearly wrong standard, and we 

do not find that the trial court was clearly wrong in its determination that 

Cipriano failed to put forth sufficient evidence to carry his burden of proof 

pursuant to the statute.  However, we note that La. R.S. 9:5824 is not the 

sole defense to an exception of prescription.

Civil Code article 3472 provides:

The period of suspension is not counted toward 
accrual of prescription.  Prescription commences to 
run again upon the termination of the period of 
suspension.  

Thus, if we find that the prescriptive period on Cipriano’s cause of action 

was suspended by just one day, it did not prescribe as a matter of law.  

Prescription runs against all persons unless there is a legislative 

exception, or unless the doctrine of contra non valentem applies.  La. C.C. 

art. 3467;  Fontenot v. ABC Ins. Co., 95-1707, p. 4 (La. 6/7/96), 674 So. 2d 

960, 963.  Contra non valentem is a judicially-created exception to 

prescription.  Id., citing, Rajnowski v. St. Patrick's Hospital, 564 So. 2d 671, 

674 (La.1990).  The doctrine suspends the running of prescription in four 



situations:

        (1) Where there was some legal cause which prevented the courts or 

their officers from taking cognizance of or acting on the plaintiff's action;

        (2) Where there was some condition coupled with a contract or 

connected with the proceedings which prevented the creditor from suing or 

acting;

       (3) Where the debtor himself has done some act effectually to prevent 

the creditor from availing himself of his cause of action;

        (4) Where the cause of action is not known or reasonably knowable by 

the plaintiff, even though his ignorance is not induced by the defendant. 

Id,; Rajnowski at 674.  

Cipriano asserts that due to Hurricane Katrina, all available courts 

with jurisdiction over his cause of action were closed from 29 August 2005 

until 2 September 2006, when the Nineteenth Judicial District Court 

reopened in Baton Rouge.  He urges the application of contra non valentem 

to find that because all available courts of jurisdiction were closed due to 

Hurricane Katrina, he had no legal recourse for those days and prescription 

should be suspended for that time.  We find his argument persuasive.  It is 

undisputed that for at least one day following Hurricane Katrina, all of the 

courts of jurisdiction over Cipriano’s cause of action in Louisiana were 



closed and unavailable to litigants.  Thus, for at least one day, there was 

legal cause that prevented the courts from recognizing Cipriano’s cause of 

action.  Therefore, one of the conditions under which contra non valentem 

applies was present.  The effect of the court closures was to suspend 

prescription for the duration of time that there was no court of competent 

jurisdiction open in which Cipriano could file his petition for damages.  

Thus, we find that because prescription was suspended for at least one 

day, Cipriano’s suit was filed timely pursuant to the literal language of La. 

C.C. art. 

3472.  Accordingly, we reverse the judgment of the trial court and remand 

for further proceedings.

REVERSED; 

REMANDED.


