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In January, 1993, the West Feliciana Parish Sheriff's
O fice received information that defendant was selling narcotics
fromhis residence in St. Francisville. A six nonth investigation
of defendant was conmmenced. On June 3, 1993, at approximtely 3:00
p.m, Deputy Ivy Cutrer and Deputy Randy Mtz conducted a
surveill ance operation of defendant's residence. The two deputies,
dressed in canoufl age cl othing, positioned thenselves in a wooded
area near an abandoned house approxi mately one hundred feet away
from defendant's house. Defendant arrived hone at approximtely
4:30 p.m and began doing work in his yard. At approximtely 5:30
p.m, a red car drove up to defendant's residence. Defendant went
to the car and spoke to the occupants. The deputies then observed
defendant walk to a tree approximately fifteen feet away fromtheir
position and reach into a hole near its base. Defendant extracted
a small filmcanister fromthe tree and renoved what appeared to be
a rock of cocaine fromthe canister. He then replaced the canister
in the tree and wal ked back the red car. He remained at the car
very briefly, then the car drove away. Approxi mately one hour
| ater, the officers observed an off-white or grey vehicle stop in
front of defendant's residence. Defendant went over to the car,
t hen went back to the tree and retrieved the canister. He renoved
one rock fromthe canister and placed the canister back into the

tree. Def endant returned to the vehicle, and the vehicle left



shortly thereafter.

Afew mnutes later, the deputies placed defendant under
arrest. They seized the plastic filmcanister and di scovered ei ght
rocks, which later scientific testing revealed to be crack cocai ne.
A search of defendant's person reveal ed he was carrying just over
$500 in cash, but no drugs. Hi s house was searched the follow ng
day, but no drugs were | ocated.

Def endant was subsequently charged with distribution of
cocaine in violation of La. R S. 40:967. At trial, Deputy Cutrer
and Metz testified that they had a clear view of what happened at
the tree, since they were only fifteen feet away. However, they
admtted that they did not see any exchanges take place between
def endant and the persons in the cars. At the conclusion of the
trial, the jury found defendant guilty as charged. The state then
filed a multiple offender bill of information chargi ng defendant as
a second offender. Defendant initially entered a plea of not
guilty to the nultiple offender bill, then wthdrew his plea and
admtted to being a second felony offender. Def endant was
sentenced to fifteen years at hard | abor.

Def endant appealed his conviction and sentence. The
court of appeal, in a 2-1 decision, reversed defendant's conviction
for distribution of cocaine. A though the court admtted that the
"nost |ikely" explanation for defendant's conduct was that he was
distributing cocaine, it found the evidence was not sufficient to
prove beyond a reasonable doubt that defendant was guilty of
di stribution of cocaine. However, the court found the evidence did
support a conviction for the l|esser and included offense of
possessi on of cocaine and entered a judgnent of guilty as to this
of fense. The court also found patent error in the trial court's
failure conply with the notice requirenents of La. R S. 15:529.1
D(1)(a) in connection with the multiple bill. Accordingly, the

court vacated defendant's adjudication as a multiple offender and



remanded the matter to the trial court to enter a judgnent of
guilty of possession  of cocaine and sentence defendant
accordingly. Upon the state's application, we granted certiorari
to consider the correctness of that decision.?

The main issue presented for our consideration is whether
there was sufficient evidence to support defendant's conviction for
di stribution of cocaine.

The constitutional standard for testing the sufficiency

of evidence, enunciated in Jackson v. Virginia, 443 U S. 307

(1979), requires that a conviction be based on proof sufficient for
any rational trier of fact, viewing the evidence in the |ight nost
favorable to the prosecution, to find the essential elenents of the
crime charged beyond a reasonable doubt. When circunstanti al
evidence is used to prove the conm ssion of the offense, La. R S.
15: 438 nmandates that "assum ng every fact to be proved that the
evidence tends to prove, in order to convict, it nmust exclude every
reasonabl e hypot hesis of innocence.” This is not a purely separate
test from the Jackson standard to be applied instead of a
sufficiency of the evidence test whenever circunstantial evidence
forms the basis of the conviction. Utimately, all evidence both
direct and circunstantial, nust be sufficient under Jackson to
satisfy a rational juror that the defendant is guilty beyond a

reasonabl e doubt. Due process requires no greater burden. State

v. Carnouche, 508 So. 2d 799 (La. 1987); State v. Garcia, 483 So.

2d 953 (La. 1986). It is not the function of an appellate court to

assess credibility or reweigh the evidence. State v. Stowe, 93-
2020 (La. 4/11/94), 635 So. 2d 168.

Turning to the facts of the present case, the state
established that the sheriff's office received informtion that
def endant was selling narcotics fromhis residence. After a six

month investigation, a surveillance was set up. The deputies
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participating in the surveillance testified that two vehicles
stopped in front of defendant's residence at separate tinmes. Each
time, the deputies observed defendant go to the tree, renpve what
appeared to be a rock of crack cocaine fromthe canister in the
tree and return to the car, which then drove away. A subsequent
search of the canister revealed that it contained eight rocks of
cocai ne; whereas the search of defendant's person and house
reveal ed no drugs. Therefore, although the deputies did not
observe the actual transfer, their testinony based on their direct
observations established that defendant tal ked to the driver of the
vehicle, renoved a rock of cocaine fromthe canister, walked to the
waiting car wwth the rock, and did not have any drugs on his person
or in his house when he returned from the car, but did have a
si zabl e sum of cash on his person

In order to prove distribution of cocaine, the state had
to prove that defendant transferred possession or control of the

rocks of cocaine to his intended recipients. State v. Martin, 310

So. 2d 544 (La. 1975). Under the circunstances presented, we find
that the state net its burden of proof, that is, viewing the
evidence in the light nost favorable to the prosecution, a rational
fact-finder could have found, beyond a reasonable doubt, that
def endant transferred possession or control of the rocks of cocai ne
to his intended recipients. The court of appeal erred in holding
ot herw se.

However, we find the court of appeal correctly vacated
the trial court's multiple offender adjudication and sentence. La.
R S. 15:529.1 D(1)(a) provides that after the district attorney
files a multiple offender bill against a defendant, the court
"shall inform himof the allegation contained in the information
and of his right to be tried as to the truth thereof according to
| aw and shall require the offender to say whether the allegations
are true." In the present case, the transcript indicates that

al t hough defendant withdrew his plea of not guilty and admtted to



being a second offender, the trial judge never advised himof the
allegations in the bill and his right to be tried as to the truth
of the allegations. Defendant did not admt that the allegations
of the bill were true, nor did the state establish defendant's
mul ti ple offender status by conpetent evidence. Accordi ngly,
defendant's nultiple offender adjudication and sentence nust be
vacated, and the case remanded for a new sentencing hearing. On
remand, no new nultiple bill need be filed. Def endant may be
adj udi cated and sentenced as a second felony offender upon proper
conpliance with La. R S. 15:529.1.
DECREE

For the reasons assigned, the judgnment of the court of
appeal is reversed insofar as it sets aside defendant's conviction
for distribution of cocaine. Def endant's conviction for
distribution of cocaine is reinstated. 1In all other respects, the
j udgnent of the court of appeal is affirmed. The case is remanded
to the district court to hold a resentencing hearing in accordance

with La. RS 15:529.1.



