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PER CURI AM

We granted certiorari to consider whether a jury's return of
a non-responsive verdict of attenpt, an error invited by the
trial court's incorrect listing of responsive verdicts, operates
as an inplicit acquittal of the charged of fense when the el enents
of the attenpted offense and the charged substantive crinme are
i denti cal

The charges in this case arose from anot her proceeding in

which the state tried Terry Canpbell, Billy Canpbell's brother
and W1 son Canpbell's nephew, for second degree nurder. The
state presented evidence at trial that relators approached Ray
Ortego, who supervised a community of canps for them and
enlisted his aid with Terry Canpbell's case. Otego called Roy
Chanberl ain, one of the jurors, to ask for help with the jury.
Chanberl ain hung up, called his attorney, and then called the
presiding judge. That call precipitated a mstrial in Terry
Campbel | 's case on the follow ng norning. Terry Canpbell was
subsequently re-tried, found guilty, and sentenced to life
i nprisonnment at hard | abor. After the mstrial, the state
| earned that WIson Canpbell had called Butch Marcantel, a cousin

of another juror in the Terry Canpbell case. Like Chanberl ain,



Marcantel declined to help the Canpbells, and contacted the
district attorney about the call.

The state charged Billy and WI son Canpbell together in one
count of jury tanpering in violation of La.R S. 14:129. That
count stemmed fromRay Ortego's call to Roy Chanberlain. The
state al so charged W1 son Canpbell separately in the sane bill of
information with one count of jury tanpering for the call to
Butch Marcantel. After the jury returned verdicts of attenpted
jury tanpering on all counts the trial court sentenced relators
to two years at hard labor. On appeal, the Third Crcuit held
that the verdicts returned by the jury were not responsive to the
charged offense and vacated relators' convictions and sentences.

State v. Canpbell, 94-1268 (La. App. 3rd Cr. 5/3/95), 657 So.2d

152. The court of appeal further held that the jury's verdicts
had neverthel ess acquitted relators of the charged offense and

t hat doubl e jeopardy principles thus precluded their retrial for
jury tanpering on double jeopardy grounds. The court ordered
relators discharged fromfurther prosecution in this case. |d.
94-1268 at 8-9, 657 So.2d at 155-56. W granted the state's
application for review and now affirmin part and reverse in
part.

La.R S. 14:129 provides in pertinent part that "[j]ury
tanpering is any verbal or witten communi cation or attenpted
communi cation, whether direct or indirect, nmade to any juror in a
civil or crimnal cause ... for the purpose of influencing the
juror in respect to his verdict ...." It further provides that
"the influencing or attenpt to influence the juror nust be ..
for a corrupt or fraudulent purpose ...." The statute's present
| anguage reflects the legislature's response to our decision in

State v. Robertson, 241 La. 249, 128 So.2d 646 (1961), which held

that the original version of La.R S. 14:129, proscribing "any



i nfluencing of, or attenpt to influence, any petit juror in
respect to his verdict" was unconstitutionally vague.

Because the offense of jury tanpering enconpasses the
attenpt to influence jurors for corrupt purposes, by neans of
direct or indirect comunications or attenpted conmuni cati ons,
attenpted jury tanpering is not a | esser and included responsive
of fense for purposes of La.R S. 14:27 or La.C Cr.P. art. 815.

See State v. Dyer, 388 So.2d 374, 376 (La. 1980) (if "the nature

of the offense is such that proof of the attenpted offense proves
t he substantive offense,” attenpt is not responsive to the

charged offense); State v. Eanes, 365 So.2d 1361 (La. 1979)

(sanme). Relators acquiesced in the list of responsive verdicts
given jurors by the trial judge but the return of the
unresponsive verdicts of attenpted jury tanpering constitutes an

error patent on the face of the record and requires reversal of

relators' convictions. State v. Mayeux, 498 So.2d 701 (La.

1986); State v. Thi bodeaux, 380 So.2d 59 (La. 1980); State v.

Cook, 372 So.2d 1202 (La. 1979).

La.C.Cr.P. art. 598(A) provides that "[w] hen a person is
found guilty of a |l esser degree of the offense charged, the
verdict or judgnent of the court is an acquittal of all greater
of fenses charged in the indictnment and the defendant cannot
thereafter be tried for those offenses on a newtrial." The
statute incorporates a fundanental principle of double jeopardy

law. Price v. CGeorgia, 398 U S 323, 90 S.C. 1757, 1761, 26

L. Ed. 2d 300 (1970) ("[t]his Court has consistently refused to
rule that jeopardy for an offense continues after an acquittal,
whet her that acquittal is express or inplied by a conviction on a
| esser included offense when the jury was given a ful

opportunity to return a verdict on the greater charge.") (parsing

Geen v. United States, 355 U S. 184, 78 S.Ct. 184, 2 L.Ed.2d 199

(1957)). In State v. Mayeux, this Court neverthel ess held that




the jury's return of an illegal verdict for attenpted aggravated
battery, purportedly a |lesser and included offense |isted by the
court as a responsive verdict but a non-crinme under Louisiana

| aw, "operate[d] neither as a conviction nor acquittal" for
doubl e j eopardy purposes. W therefore concluded that vacation
of the illegal verdict in Mayeux did not bar retrial of the
charged offense of aggravated battery. 1d., 498 So.2d at 705.
The Third Crcuit would have preferred to have followed that rule
in this case but felt constrained to reach a different result
because of the ultimte outcone in Mayeux. After his retrial and
conviction for aggravated battery and his exhaustion of state

avenues of direct review, see State v. Myeux, 531 So.2d 262 (La.

1988), Mayeux petitioned for federal habeas corpus relief. He
overturned his conviction on grounds that "[e]ven though the jury
at Mayeux's first trial returned an inproper verdict, that jury
had been "given a full opportunity to return a verdict' on the
charge of aggravated battery, and instead reached a verdict on
what the judge had instructed was a | esser charge ...." Myeux
v. Belt, 737 F.Supp. 957, 961 (WD.La. 1990) (quoting Price v.
CGeorgia, 90 S.Ct. at 1761).

We need not reconsider here the continuing validity of State
v. Mayeux in light of its subsequent history. When jurors
convicted relators of the crinme of attenpted jury tanpering they
did not return verdicts for a non-offense. Under Louisiana |aw,
attenpted jury tanpering is jury tanpering, the crinme charged in
the bill of information. The evidence presented by the state
gave jurors a rational basis for concluding that relators
indirectly communi cated with juror Chanberlain through their
internediary Ray Ortego for the purpose of influencing the
outcone in Terry Canpbell's nmurder trial. The evidence al so
provided jurors with a rational basis for concluding that relator

W son Canpbell attenpted to comrunicate with the jurors in Terry



Canpbel | ' s case by approaching Ray Marcantel for the sane corrupt
purpose. Gven this evidence, we cannot say that the jury's

return of the purportedly |lesser verdicts of attenpt necessarily

and inplicitly acquitted relators of any material elenment of the

charged crinmes, or that the verdicts necessarily represented an

expression of jury lenity despite the weight of the evidence
presented. The verdicts rationally conforned to the conduct
charged in the bill of information and the evidence presented at
trial although they were otherwi se illegal and should not have
been charged by the trial court.

The verdict in a crimnal case nust clearly convey the
intent of the jury. La.C.Cr.P. art. 810. The trial court's
error in charging the responsive verdicts in this case rendered
the jury's verdicts insolubly anbi guous, and we cannot di scount
the possibility that jurors neant to exercise lenity by returning
the purportedly | esser verdicts of attenpt. Because of the
confusion caused by the error in listing the responsive verdicts
in this case, the verdicts returned by the jury did not clearly
convict or acquit relators of the charged offenses. 1In this
context, we do not believe that retrial of relators under a
correct set of instructions for the charged crine of jury
tanpering woul d constitute double jeopardy. Accordingly, while
we affirmthat part of the Third Crcuit's decision reversing
relators' convictions and sentences, we vacate the court of
appeal 's order discharging relators fromcustody and renmand this
case to the district court for further proceedings in accord with

the | aw



