SUPREME COURT OF LOUI SI ANA
NO. 96- C- 0751
KEAN S PARTNERSHI P D/ B/ A RED STI CK LI NEN SERVI CES
V.
PARI SH OF EAST BATON ROUGE, CI TY OF EAST BATON ROUGE
AND LYNN SCHOFI ELD, FI NANCE DI RECTOR
CI TY OF BATON ROUGE AND PARI SH OF EAST BATON ROUGE
ON WVRIT OF CERTI ORARI TO THE COURT OF APPEAL,
FIRST C RCU T, PARI SH OF EAST BATON ROUGE
STATE OF LOUI SI ANA
MARCUS, Justi ce’

This suit involves a request for a refund of sales taxes paid
by Kean's Partnership d/b/a Red Stick Linen Services (Red Stick) to
the Cty of Baton Rouge and Parish of East Baton Rouge
(city/ parish) on purchases of textile products for the period of
January 1, 1985 to July 31, 1986.

In the course of its business, Red Stick purchased textile
products such as uniforns and other linens for its custoners. Red
Stick entered into service agreenents for a three to five year
period (the useful life of the products) whereby it would provide
periodi c pickup, |aundering, nmending and delivery of the textile
products to its custonmers. Each uniform was custom zed with the
| ogo of the custoner and tailored to fit the custoner's enpl oyees.
| f an agreenent was breached or cancel ed, the products reverted to
Red Stick. FromJanuary 1, 1985, through July 31, 1986, Red Stick
paid sales taxes on these purchases to the city/parish in the
amount of $115, 782. 81 pursuant to city/parish ordi nances nos. 7713,
7714, 7715, 7716, 8046, 8047, 8048 and 8049 promul gated by the
Metropolitan Council for the tax years of 1985 and 1986. Section

1(e) of each of these ordinances defining the term"sale at retail”

tracked verbati mthe | anguage of La. R S. 47:301(10)(a) of the

" Bleich, J., not on panel. Rule IV, Part 2, § 3.



state sales tax statute.!?! Both the state statute and the
city/parish ordinances define a sale at retail as a sale to a
consuner for any purpose other than resale-- sales made for the
purpose of resale by definition are not subject to these sales
t axes.
The State of Louisiana, Departnent of Revenue and Taxati on

(the Departnent) initially assessed Red Stick for state sal es taxes
on the sanme textile purchases. Red Stick appealed for a
redetermnation of the assessnent for the period of January 1, 1983
t hrough July 31, 1986 alleging that the Secretary of the Departnent
failed to follow Article 2-82 of the Louisiana Departnent of
Revenue Sales and Use Tax Regulations which exenpts textile
purchases nmade for service contracts as sales for resale. Article
2-82, as anended effective March 1, 1964, provided in pertinent
part:

[ S]al es of garnents, covers, w pers, towels,

and linens to such establishnments for

furnishing to their custoners wunder their

service contracts, whereby all |aundering of

such articles is to be done by the

establishments furnishing such |inens shal

al so be considered sales for resale and, as

such may be affected under an exenption

certificate.

The Departnment canceled its assessnent against Red Stick

finding that the acquisitions of textile products by Red Stick were

sales for resale under Article 2-82 which article was in ful

force and effect at the time of the purchases at issue.?

! La. RS 47:301(10)(a) provides:

"Retail sale", or "sale at retail", neans a sale to a
consumer or to any other person for any purpose other
than for resale in the form of tangible personal
property, and shall mean and include all such
transactions as the collector, upon investigation, finds
to be in lieu of sales; provided that sales for resale
must be nade in strict conpliance with the rules and
regul ations. Any dealer nmaking a sale for resale, which
is not 1in strict conpliance with the rules and
regul ati ons, shall hinself be |iable for and pay the tax.

2 B.T.A Docket No. 3250 (Bd. Tax App. March 14, 1989).



Red Stick filed a claimwith the city/parish for refund of
sal es and use taxes paid for the period of January 1, 1985 to July
31, 1986. The Director of Finance (Director) audited Red Stick's
records and granted a partial refund of $9,345.60 but denied the
remai nder of the claimin the ambunt of $106, 437. 21.

Red Stick filed suit in the district court seeking a refund of
t he $106,437.21 paid in city/parish sales taxes. Red Stick and the
city/parish filed opposing notions for sumrary judgnent. Red Stick
mai ntai ned that the city/parish was obligated to collect taxes in
the same manner as the state and therefore is bound to follow
Article 2-82 and refund the taxes. |In support of its
contention that Article 2-82 was viable and applicable to the
city/parish, Red Stick relied upon a district court decision which
reached this conclusion. The city/parish argued that Article 2-82
had not been properly promulgated, had been repealed by
inplication, and in any event, the city/parish was not bound to
collect taxes in the sane nmanner as the Departnment nor was it bound
by the interpretation and application given to state taxing
statutes by the Departnent. The trial judge rendered judgnent in
favor of the city/parish dismssing Red Stick's claimfor a refund.

The court of appeal reversed the grant of summary judgnent in
favor of the city/parish. First, it held that the city/parish nust
give the same interpretation to its taxing ordinances as the state
gives to its taxing statutes when the city/parish chooses to adopt
a tax ordinance which tracks the |anguage of the state statute.
However, it found that Red Stick had not produced adequate evi dence
to establish that Article 2-82 was in full force and effect during
the relevant tinme period because the article did not appear in the
current regul ations of the Departnent and the copy of the article
submtted with Red Stick's refund petition was not a certified
copy. Last, the court of appeal found that there were issues of
fact as to whether the purchases at issue should be considered

sales for resale without a review of the invoices. It renmanded the



case to the trial court for further proceedings.?

After trial on the merits the trial judge found that Article
2-82 was in full force and effect during the relevant tine period
and that the purchases were exenpt from taxation and rendered
judgment in favor of Red Stick and against the city/parish in the
amount of $106,427.21 with interest.

The city/ parish appeal ed. The court of appeal found that a
genui ne issue of law existed as to the validity of Article 2-82 and
its effect upon the taxing authority of the city/parish. | t
concl uded that the existence of a question of |aw precluded it from
reviewing the Director's decision to deny a refund. It reversed
the judgnent of the trial court and dismssed the suit.* Upon
application by Red Stick, we granted certiorari to review the
correctness of this decision.?®

DI SCUSSI ON

La. Const. Art. 7, 83 states that the |egislature nust
provide a "conpl ete and adequate renedy for the pronpt recovery of
an illegal tax paid by a taxpayer." Section 14(a) of the
city/ parish ordi nances provides a right of action to an aggrieved
t axpayer or dealer to pay the anmount found due by the Director of
Finance and then give notice at the tinme of paynent of the
intention to file suit for the recovery of the sanme. The D rector
shall then segregate the anmbunt so paid for thirty days and if suit
is filed for recovery of the anount, the funds so segregated shal
be hel d pendi ng outcone of the suit. This right of action is often
referred to as the "paynent wunder protest” procedure. It is
simlar to the right of action found in our state taxing statute,

La. R S. 47:1576. Red Stick did not avail itself of the paynment

3 91-CA-1999 (La. App. 1st Gr. 2/8/93)(not for publication).

4 95-1054 (La. App. 1st Cir. 2/23/96); 668 So. 2d 1343.

5 96-0751 (La. 5/31/96): 673 So. 2d 1022.



under protest procedure set forth in Section 14(a). Instead, Red
Stick filed a claim for a refund of sales taxes paid for the
ei ghteen nonth period at issue. The city/parish argued that a
voluntary paynment is refundable only if no question of fact or |aw
is involved and the paynment was nade due to a m stake of fact or
law on the part of the taxpayer. The city/parish relied upon
Section 26 of the sane ordi nances whi ch provides:

That where no question of fact or law is
i nvolved, and it appears fromthe records of
the Gty (Parish) that any nonies have been
erroneously or illegally collected from any
deal er, or have been paid by any deal er under
a mstake of fact or law, the Director of
Finance may, at any tinme within three (3)
years from Decenber 31 of the year in which
t he tax becane due or within one (1) year from
the date the tax was paid, whichever, is
| ater, upon making a record in witing of his
reasons therefore, certify that any dealer is
entitled to such refund, and thereupon, the

Director of Fi nance shall aut horize the
paynment t her eof from the current year
revenues. No claim for refund shall be

all onwed after a lapse of said three (3) year

or one (1) year period.
Under the city/parish's interpretation of Section 26, the Director
is conpelled to grant a refund only when there is no question of
fact or law involved. The city/parish contends that there is an
issue of law as to the viability and applicability of Article 2-82
to the city/parish sales taxes and the denial of a refund to Red
Stick was made on that basis. The city/parish argues that paynent
under protest is a predicate to a review of the Director's deci sion
to deny a refund of taxes paid where a question of |aw or fact
exists. Therefore, since Red Stick did not pay the taxes under
protest, and since a question of |law existed as to the validity of
an exenption from taxation under Section 26, it is within the
Director's discretion whether or not to grant a refund of the sales
taxes. W agree.

Under Section 26, when no question of fact or |aw exists and

the taxes have been paid under a m stake of fact or law, then the

Director "shall authorize the paynment thereof,"” that is, he nust



refund the tax. However, when the Director determnes that there is
a question of fact or law, then it is within the discretion of the
Director to grant or deny a refund. Unli ke the remedy provided
pursuant to Section 14(a), there is no judicial recourse provided
in Section 26 for review of the Director's decision. Therefore,
when a taxpayer voluntarily pays the sales taxes (not under
protest) and then files a claimfor a refund with the Drector, and
if the Director determ nes that no refund was owed because there is
a genuine issue of fact or law, then the only relief the taxpayer
is afforded is judicial review of the Director's determnation that
there existed a genuine legal or factual controversy over whet her
the taxes were owed. |If we were to decide that judicial reviewis
avai l abl e to the taxpayer regardl ess of the existence of a question
of fact or law, the paynent under protest requirenents in |oca
ordi nances woul d be rendered neani ngl ess and the | ocal governing
authorities would be subject to clains for refunds w thout having

segregated the funds therefor. Reading Section 14(a) and Section

26 in pari materia, we conclude that judicial review of a tax issue
i's guaranteed only when the taxpayer avails hinself of the paynent
under protest procedure or where "no question of fact or law is
i nvolved." Hence, the only issue before us is whether the D rector
correctly found the existence of a question of law, that is,
whether Article 2-82 was viable and applicable to exenpt from
assessnent the purchases at issue. For the reasons set forth
bel ow, we conclude that there was sufficient evidence upon which to
find that a question of |aw existed regarding the validity of
Article 2-82 and its effect upon the city/parish assessnent of
sal es taxes during 1985-1986.

First, we find sufficient controversy as to whether Article 2-
82 was properly pronulgated. The parties stipulated at trial that
the Departnent could not produce the original or a certified copy
of Article 2-82 and could not attest to its origin. A copy of the

article was introduced into evidence by Robert Rol and, an enpl oyee



of the Departnent from 1949 to 1960 and forner Col |l ector of Revenue
from1958 to 1960. He testified that Article 2-82 was promnul gated
in 1964 pursuant to La. RS. 47:1511. M. Roland testified that he
personal |y recogni zed the signature that appeared on the docunent
as that of the Collector of Revenue in 1964, Rol and Cocreham now
deceased. No evidence was produced at trial to establish that the
article was published in the official journal at |least three tines
during a period of ten days as required under La. RS. 47:1511.°
The city/parish argues that the article was w thout affect or
inplicitly repealed when it was not included in the 1973, 1979 (and
1986 suppl enent) publications of the Departnent of Revenue's Sal es

Tax Law and Requl ations. Wile these publications are silent as to

whet her regul ations formerly pronul gated but not contained therein
were rescinded, they do state in the introductions that the
information contained therein is current through the 1973, 1978 and
1985 sessions of the Louisiana |egislature respectively. Red
Stick argues that the absence of Article 2-82 in these publications
does not render the article null or effect its repeal in the
absence of sone positive act of repeal.

The city/parish also argues that Article 2-82 was invalid
because it was never adopted in accordance with the Adm nistrative
Procedure Act (APA), La. RS 49:950 et seq. The APA as enacted by
La. Acts 1966, No. 382, 81 specifically excluded the Departnent of
Revenue fromthe definition of "agency" so that the Departnent was
not bound to follow the act's procedures for adoption of agency
rules. However, by La. Acts 1974, No. 284, 81 the definition of
agency was rewitten to delete the Departnent from excl usion of
the definition of agency. La. R S. 49:954(A) of the APA provides

that all rules, in order to be effective, nust be filed with the

6 La. RS 47:1511 provides in pertinent part:
Any such rules and regul ati ons may be pronul gated by maki ng a copy
t hereof available for inspection at the office of the collector at
his official domcile in Baton Rouge, Louisiana, and by publishing
a notice to that effect in the official state journal at |[east
three tines during a period of ten days."



Departnent of the State Register. No evidence was presented by Red
Stick to show that Article 2-82 was filed with the Departnent of
the State Register until 1987. Therefore, the city/parish argues
that Article 2-82 was repealed by inplication along with all of the
Departnent's rules and regul ati ons when the Departnent failed to
comply with the formalities of the APA. Red Stick argues that such
an interpretation would nean that all of the Departnment's rules and
regul ations were without effect and it would lead to the absurd
result that the Departnment was wi thout rules and regul ations for
over twelve years. Red Stick further argues that the adoption of
the APA was not intended to supersede the rights and renedies
al ready in existence under other adm nistrative acts such as those
of the Departnent.

Last, Red Stick argues that the Metro Council nust followthe
state's interpretation of its sales tax statutes when interpreting
its own ordinances, particularly in defining "sale at resale"
because the Metro Council adopted the |anguage of its ordi nances
verbatimfromthe state statute on the sanme subject. The state's
position was that Article 2-82 was in effect as evidenced by a
letter of Jo Ann Brown, a representative of the Departnent, who
issued a letter to Bossier Cty to that effect in March of 1984.
Ceorge Marretta, the Director of Finance, testified that the
city/parish had no know edge of the existence of Article 2-82. The
city/parish contends that it is not bound by the Departnent's
adm ni strative interpretation when it is contrary to or
i nconsistent with its own practices. The city/parish argues that
t he Departnent was not following its own regulation in that it was
assessing Red Stick and ot her conpanies for sales taxes during this
period until the conpanies began to chall enge the assessnent.

In sum we find that the Director of Finance was presented
with questions of law. He was presented with the issue of whether
Article 2-82 was properly promulgated, whether it continued to

exi st or whether it was repeal ed by inplication, and whether he was



bound to follow the Departnent's interpretation of the article
under the circunstances of this case. In view of these existing
questions of law, the Director exercised his discretion and denied
Red Stick a refund. Hence, Red Stick is precluded from seeking
judicial recourse fromthe denial of a refund when it did not pay
the taxes under protest. Accordingly, the court of appeal was
correct in reversing the trial court's judgnent granting Red Stick
a refund of the sales taxes at issue.
DECREE
For the reasons assigned the judgnent of the court of appeal

is affirmed. Al costs are assessed agai nst Red Sti ck.



