SUPREME COURT OF LOUI SI ANA
No. 98- C- 1487

ARCO O L & GAS COVPANY,
A DI VI SI ON OF ATLANTI C RI CHFI ELD COVPANY

V.
W LLI AM DeSHAZER

ON WRIT OF CERTI ORARI TO THE COURT OF APPEAL, THI RD ClI RCUI T,
PARI SH OF LAFAYETTE

Mar cus, Justice’

Arco Ol & Gas Conpany (ARCO hired WIIiam DeShazer
(DeShazer), a petroleum engineer, in 1972. Shortly after he was
hi red, DeShazer signed an agreenent entitled “Enpl oyees Agreenent
Relating to Inventions, Patents and Conpany Information.” The
agreenent provided that DeShazer would not disclose, during or
after enploynent, any “Conpany | nformation” which “m ght reasonably
be construed to be contrary to the interests” of ARCO In 1987,
DeShazer retired.

While in ARCO s enpl oy, DeShazer worked as a District
Engineer for ARCO s Lafayette office. He and his staff were
responsi ble for the design and construction of ARCO s South Pass
60-B Platform in the @lf of Mexico. On March 19, 1989, an
explosion and fire occurred on the platform destroying the entire
facility and killing several workers. ARCO brought a suit for
damages against Southern Natural Gas Conpany (SONAT), whose
enpl oyees were working on the platform at the tine of the
expl osion. For assistance in the litigation, SONAT hired DeShazer
as its consultant. On July 11, 1989, ARCO sought to enjoin
DeShazer from serving as SONAT' s consultant on the ground that ARCO
woul d suffer irreparable injury if DeShazer disclosed “technical,
busi ness or financial information” to SONAT in violation of his
enpl oyment agreenent wth ARCO The trial judge granted a

tenporary restraining order on that date. |In response, DeShazer
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filed a notion to dissolve the tenporary restraining order and
sought damages and attorney fees pursuant to La. Code Cv. P. art.
3608. On January 18, 1990, the trial judge denied ARCO s request
for a prelimnary injunction, concluding that ARCO had an adequate
renedy at law in a suit for danages. The trial judge also
di ssol ved the tenporary restraining order previously granted.?
ARCO s claim for damages for breach of enploynent
contract and DeShazer’s claimfor damages under Article 3608 were
set to be heard on the nerits. On July 12, 1993, the trial judge
granted ARCO s exception of prescription and di sm ssed DeShazer’s
claim Following trial on the nerits of ARCOs claim the tria
judge ruled in favor of DeShazer, denying ARCO breach of contract
damages. On appeal, the ruling of the trial judge was affirned
i nsofar as he held that ARCO was not entitled to danmages for breach
of contract. However, the court of appeal reversed the trial
judge’s ruling that DeShazer’s claimfor damages under Article 3608
had prescribed, and remanded the case for further proceedi ngs.
After trial on the nerits of DeShazer’s claim the trial
j udge declined to award DeShazer any danmages under Article 3608 for
| oss of income, nental anguish or attorney fees. On the question

of mental angui sh damages, the trial judge, relying on Fontenot v.

Pet mecky, 386 So. 2d 702 (La. App. 3d G r. 1980), concluded that
such danmages are not recoverable under Article 3608.2 DeShazer
appeal ed. A three-judge panel of the court of appeal reversed in
part and affirmed in part. The court of appeal held that damages
for mental angui sh may be recovered under Article 3608, and awarded

DeShazer danages for |oss of incone ($87,850.00) and nmental angui sh

! The tenporary restraining order remained in effect from

July 11, 1989 to January 18, 1990, a period of six nonths.

2 DeShazer argues that by relying solely on Fontenot, the
trial judge failed to use his discretion as required under
Article 3608. However, the trial judge did use his discretion to
deny an award of |oss of incone danages and attorney fees.
Therefore, it could be reasonably inferred that the trial judge
woul d have used his discretion to deny nental angui sh damages had
he not relied on Fontenot.



($25,000.00). However, it found that the trial judge did not abuse
his discretion in denying attorney fees.?

Upon application of ARCOto this court, we granted a wit
Wi th a per curiumopinion remanding the case to the court of appeal
to hold an en banc hearing to determ ne whether its decision was in
conflict wwth Fontenot, and, if so, to determ ne the correct view
Followi ng the hearing, the court of appeal overruled Fontenot,
reaffirmng its holding that nental angui sh damages are recoverabl e
under Article 3608 and its award of mental angui sh damages in this
case. Upon application of ARCO we granted certiorari to review
t he correctness of that decision.

The sol e issue presented for our consideration is whether
damages for nental anguish may be recovered under La. Code Cv. P.
art. 3608 for the wongful issuance of a tenporary restraining
order, and, if so, whether such danages are recoverable in this
case.

The primary purpose of injunctive relief is to prevent
the occurrence of future acts that may result in irreparable
injury, loss or damage to the applicant. La. Code Cv. P. art.
3601. During the pendency of an action for an injunction, the
court may issue a tenporary restraining order, a prelimnary
injunction or both. Article 3608 of the Louisiana Code of Cvil
Procedure controls the award of danages when a tenporary
restraining order or a prelimnary injunction is wongfully issued.
This article provides:

The court may all ow damages for the wongful issuance
of a tenporary restraining order or prelimnary
injunction on a notion to dissolve or on a reconventi onal
demand. Attorney’'s fees for the services rendered in
connection with the dissolution of a restraining order or
prelimnary injunction may be included as an el enent of
damages whether the restraining order or prelimnary
injunction is dissolved on notion or after trial on the

merits.

It is inportant to note that a plaintiff's liability for

3 DeShazer did not apply to this court for wits.

Therefore, that portion of the judgnent is final.
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damages under Article 3608 is not a result of his having elected to
litigate a claim A plaintiff who chooses to sue for a permanent
i njunction, enploying the sane | egal theories and evidence, would
not be exposed to potential liability for damages under Article
3608. At the sane tinme, however, he would not be allowed to enpl oy
summary proceedings. Instead, a plaintiff who seeks a permnent
injunction may do so only through the wuse of an ordinary
proceeding. In an ordinary proceeding, the defendant is all owed
considerably nore tinme to answer, raise exceptions and prepare his
defense than a defendant in a summary proceedi ng. Presumably, the
danger of there being an erroneous decision in favor of the
plaintiff is thereby decreased. W believe that this is the reason
Article 3608 provides for damages for the wongful issuance of a
tenporary restraining order or a prelimnary injunction, and does
not provide simlar damages for the wongful issuance of a
per manent i njunction.

Focusing on the plain |anguage of Article 3608, it is
clear from the legislature’s use of the word “may” that the
provi si on which authorizes assessnent of damages for the w ongful
i ssuance of injunctive relief is not mandatory in its application.
Rather, a trial judge may use his discretion when determ ning
whet her to award damages. Therefore, the ruling of a trial judge
on the issue of damages under Article 3608 should not be disturbed
on appeal absent a clear abuse of discretion.

Moreover, Article 3608 does not speak of wongfully
“seeking” or “obtaining” a tenporary restraining order or
prelimnary injunction, which terns would focus attention on the
party who sought and obtained the injunctive relief. | nst ead,

Article 3608 focuses on the actions of the court by providing that

damages may be awarded for the wongful “issuance” of a tenporary
restraining order or prelimnary injunction. Therefore, we
conclude that the word “wongful” in Article 3608 sinply neans

incorrect, or the result of a mstake, and does not inply nmalice or



bad faith on the part of the plaintiff. Board of Conm ssioners of

the O leans Levee District v. Harry F. Connick, 95-1456 (La. App.

4th Gr. 3/14/96); 671 So. 2d 1004. |In the instant case, the trial
j udge found that ARCO was not entitled to a prelimnary injunction
and dissolved the tenporary restraining order previously granted.
Therefore, there was a “wongful issuance” of a tenporary
restraining order in accordance with Article 3608.

ARCO argues that because a judge is “actively involved in
t he process,” nental angui sh damages shoul d not be awarded for the
wrongful issuance of a tenporary restraining order or a prelimnary
injunction. Alternatively, ARCO contends that if nmental anguish
damages are recoverable under Article 3608, Louisiana tort |aw
provi des the appropriate standard for recovery.

When the | egislature enacted Article 3608, it was aware
of the degree of judicial oversight required for the issuance of a
t enporary restraining or der or prelimnary i njunction
Neverthel ess, the |legislature did not exclude nental anguish as a
type of danmage recoverable under Article 3608. Therefore, we nust
reject ARCO s first argunent and concl ude that danages for nental
angui sh may be awarded for the wongful issuance of a tenporary
restraining order or prelimnary injunction.

Next, we turn to the appropriate standard for recovery of
ment al angui sh danages under Article 3608. In this regard, we are
persuaded by ARCO s argunent that the narrow standard governing
liability for damages in tort cases involving negligent or
intentional infliction of enotional distress also provides an
appropriate standard for recovery of nental angui sh damages under
Article 3608.

Louisiana Cvil Code Article 2315, the core of tort
liability in Louisiana, provides: "[e]very act whatever of nman that
causes damage to anot her obliges himby whose fault it happened to
repair it.” The recognition of negligent or intentional infliction

of enotional distress, unacconpanied by physical injury, as a



viable claimis a relatively recent devel opment in Louisiana tort
law. Although this court has permtted recovery for negligent and
intentional infliction of enotional distress, such danages are
avail able only in special circunstances which serve to guarantee
agai nst spurious clainms. Accordingly, we have held that only one
who by extrene and outrageous conduct intentionally or negligently
causes severe enotional distress to another is subject to liability

for such damages. Wite v. Mnsanto Co., 585 So. 2d 1205 (La.

1991); Moresi v. Dept. O WIldlife & Fisheries, 567 So. 2d 1081

(La. 1990). Mninmal and normal inconvenience is not conpensabl e.

In contrast to tort law, recovery of danmages under
Article 3608 is not based on fault. Article 3608, a procedura
article, sinply permts recovery of danages in cases where
injunctive relief was issued when it should not have been, because
the plaintiff had no right to such relief. Therefore, a standard
which permts recovery of nmental angui sh damages only under limted
circunstances is even nore applicable here, in the context of
wrongfully issued injunctive relief, than it is under the fault-
based concepts of tort [|aw Moreover, failure to inpose this
hi gher standard for recovery of nmental angui sh danages woul d have
a chilling effect on parties who believe in good faith that they
are entitled to injunctive relief. Therefore, we conclude that it
is appropriate to borrow this standard fromtort |law. Accordingly,
we hold that damages for nmental anguish are recoverable under
Article 3608 only in the presence of special circunstances
i nvol vi ng out rageous or egregi ous conduct.*

Wth this standard in mnd, we nust determ ne whether
DeShazer is entitled to recover damages for nmental anguish as a
result of the wongfully issued tenporary restraining order. The

basis for ARCO s request for the tenporary restraining order was an

4 W note that there are additional renedies which may be

avai l able to a wongfully enjoined defendant. These renedies
i nclude an action for malicious prosecution or a claimfor
sanctions pursuant to La. Code Cv. P. art. 863.
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enpl oynment agreenent signed by DeShazer. The enpl oynent agreenent,
in part, provided that DeShazer would not divulge, during or after
his enploynment with ARCO confidential information or other
technical, business or financial information which m ght reasonably
be construed to be contrary to the interests of ARCO Wile in
ARCO s enpl oy, DeShazer supervised ARCO s Facilities Engineering
G oup, and played an instrunental role in the devel opnent of the
60-B Platform In fact, DeShazer was known as “the father of the
South Pass field.”> At the tinme ARCO requested injunctive relief,
ARCO was involved in litigation with SONAT concerning danages
caused by an explosion and fire which conpletely destroyed the
South Pass 60-B Platform and DeShazer was serving as SONAT s
l[itigation consultant. ARCO feared that if DeShazer reveal ed his
ext ensi ve know edge of the platform in violation of his enploynent
agreenent, ARCO would suffer irreparable injury. Raynond Lechl er
testified that he and other ARCO enpl oyees “had a great deal of
concern about what [DeShazer’s] involvenent could do to the case in
terns of jeopardizing sone sort of settlenent.” The evidence
presented indicates that there was legitimte concern on the part
of ARCO regarding DeShazer’'s involvenment in the SONAT/ ARCO
[itigation.

On January 18, 1990, the trial judge denied ARCO s
request for a prelimnary injunction and dissolved the tenporary
restraining order. In his reasons for judgnent, the trial judge
st at ed:

ARCO has an adequate renedy at |law for M. DeShazer’s

al l eged breach of fiduciary duty in a suit for danages.

If ARCO suffers a loss of business as a result of any

di sclosure, this would be quantifiable in nonetary terns.

Further, ARCO may prevent disclosure of confidential

information in the discovery process of its pending

| awsuit through a protective order.

Under the particular facts and circunstances of this

case, we conclude that ARCO did not act in an outrageous or

° This statenent is according to the testinony of Raynond

Lechl er, an electrical engineer and forner ARCO enpl oyee.
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egregi ous manner when it sought and obtained the tenporary
restraining order. Moreover, we find that DeShazer’s nental
anguish as a result of the tenporary restraining order was not
severe. The testinmony of DeShazer and his wife indicates that
during the period in which the tenporary restraining order was in
effect, DeShazer nerely felt depressed and was wunable to
concentrate. Further, no physician, psychiatrist, psychol ogist or
other disinterested individual testified as to DeShazer’s nenta
state during that tinme period. The evidence presented sinply does
not indicate that there was “an especial |ikelihood of genuine and
serious nmental distress.” Moresi, 567 So. 2d at 1096. Therefore,
the trial judge was correct in denying DeShazer nental anguish
damages. The court of appeal erred in finding otherw se.
Accordi ngly, we nust reverse.
Decr ee

For the reasons assigned, the judgnment of the court of
appeal is reversed insofar as it held that DeShazer was entitled to
$25,000 in nmental angui sh damages pursuant to La. Code Cv. P.
3608. The judgnent is amended to assess costs equally between ARCO
and DeShazer. ARCO s assignnment of error in its original
application to this court regarding the award of damages for | oss

of inconme is denied.



