6/29/01

SUPREME COURT OF LOUISIANA

No. 99-CC-2559

MICHAEL WAYNE POPE
Versus
STATE OF LOUISIANA ET AL.

ON WRIT OF CERTIORARI TO THE COURT OF APPEAL,
FIRST CIRCUIT, PARISH OF EAST BATON ROUGE

LEMMON, Justice*

Thisis an action against the State of Louisiana, through the Department of
Public Safety and Corrections (DOC), and others to recover damages for physical
injuries sustained by plaintiff while he was incarcerated at a state correctional
ingtitution. The principal issue is whether the Corrections Administrative Remedy
Procedure (CARP), La. Rev. Stat. 15:1171-1179, violates La. Const. art. V, 816(A),
which vests the district courts with original jurisdiction over al civil and criminal
matters, except for workers' compensation actions and other matters in which the

Constitution vests original jurisdiction in other tribunals.

*Victory, J., not on panel. Rule IV, Part 2, 83. Justice
Walter F. Marcus, Jr. and Justice Harry T. Lemon, retired,
participated in the decision in this case which was argued prior
to their retirenent.



Facts

The DOC, in anticipation of adonation by Caddo Parish to the State of a vacant
correctional facility, dispatched several state prisoners, including plaintiff, toassistin
the renovation of the facility. The prisoners, in removing concrete panels from the
window areas of thefacility according to instructionsfrom the DOC officials, cut the
metal brackets holding the panels to the side of the building, thereby alowing the
panelsto fall to the ground where they could be broken up for disposal.

OnMarch 21, 1997, plaintiff was cutting metal bracketswhen one of the panels
fell on him and caused serious personal injuries.?

On August 7, 1997, while still a state prisoner, plaintiff filed the present tort
action in the district court in the parish wherethe injury occurred. The Statefiled an
exception of improper venue and an exception of lack of subject matter jurisdiction.
In the latter exception, the State sought to dismiss the action because plaintiff had not
first presented hisclaim to the warden in the administrative remedy procedure provided
in the Disciplinary Rules and Procedures for Adult Inmates, 8X1 (1993), which was

adopted by the DOC under the authority of La. Rev. Stat. 15:1711.2

On January 3, 1998, plaintiff was released from prison.

Plaintiff allegedly suffered nultiple fractures to his
pelvis, urethral disruption, permanent inpotence, destruction of
muscles and nerves in his right shoulder and arm and severe
injury to his spine. He was hospitalized for a |lengthy period
of tinme and underwent several surgical procedures.

2\Whi l e the exceptions in this action were pending and while
he was still a state prisoner, plaintiff filed a request wth
the warden for an adm nistrative renedy procedure. On Septenber
23, 1997, the request was dismssed as untinely, since it was
not filed within “a 30 day period after the incident has
occurred,” as required by the Rules adopted by the DOC. (There
is no tinme limtation provided in La. Rev. Stat. 15:1171-1179
for filing the request.) Plaintiff did not seek, in the
adm nistrative renmedy proceeding, j udi ci al review of the
di smi ssal of his request, but nmany nonths |ater asserted, in the
present tort action, his right to judicial review of the
di sm ssal .



On February 17, 1998, plaintiff filed asupplemental and amending petitioninthe
present tort action, requesting judicial review by the district court of the DOC's
regjection of hisadminigtrative remedy procedure, if that procedureis determined to be
applicableto his cause of action, and a so asserting the unconstitutionality of La. Rev.
Stat. 15:1171-1179.2 The State responded with a “peremptory exception of
abandonment,”* asserting that plaintiff abandoned his cause of action by failing to
timely seek review of the dismissal in the administrative remedy procedure.

The district court overruled the exception of abandonment.> On the State’s
application for supervisory writs, the court of appeal, by a divided panel in an
unreported decision, peremptorily reversed the judgment of the district court and
dismissed plaintiff’ stort action with prejudice. Two judges stated ssmply that the
district court had erred in denying the State’ s exception of abandonment. A third
judge concurred for reasons unrelated to the constitutional issue. Two other judges
dissented, with one expressing hisview that plaintiff clearly had atort action under La.
Civ. Codeart. 2315 and that La. Const. art. V, 816(A), vested the district courtswith

original jurisdiction over a cause of action in tort.

3On the sane day, the judge nmintained the exception of
i nproper venue and transferred the case to the 19th Judici al
District Court, which is the statutory venue for admnistrative
remedy procedures agai nst the DOC.

“The term “abandonnment” was apparently used to distinguish
this thirty-day period from the one-year period of liberative
prescription generally applicable in tort actions.

The evidence was presented to a conmssioner who
recommended that the trial judge overrule the exception because
plaintiff was physically wunable to file the admnistrative
remedy procedure within the thirty-day limtation provided in
the Rules adopted by the DCC The commi ssioner noted that
plaintiff was either hospitalized or confined to bed for a

substantial period of tine after the accident. Mor eover, the
commi ssioner observed that the Rules permt the thirty-day
limtation to be waived “where circunstances warrant,” and the

refusal to waive the limtation appeared to be unreasonable in
t he present case.



On plaintiff’ sapplication, we granted certiorari. 99-2559 (La. 1/7/00), 758 So.
2d 143. Several members of the court wished to consider whether the DOC Rules,
promulgated under legid ative authority to adopt an administrative remedy procedure
for handling tort clamsby inmates, violate the constitutional grant to the district courts
of origina jurisdictioninall civil and criminal matters (except workers compensation
actions and other matters in which the Constitution otherwise provides for original
jurisdictionin other tribunals), or whether the thirty-day filing limitation in the Rules
promulgated by an executive agency conflicts with the legidatively-conferred right of

tort victimsto file atort action in district court within one year of the tort.

Corrections Administrative Remedy Procedure

The Louisiana Corrections Administrative Remedy Procedure was enacted in
1985 in response to the Civil Rights of Institutionaized Persons Act, 42 U.S.C. 81997-
1997j(1980), which provided standards for the voluntary development and
implementation by states of a system for resolution of disputes and grievancesraised
by prisoners.

La Rev. Stat. 15:1171 is an enabling statute that authorizes the DOC or the
sheriff to adopt, for the particular correctional institution, an administrative remedy
procedure for receiving, hearing and disposing of complaints and grievances by an

“offender”® which arise while the offender is in custody. As originally enacted,

®As originally enacted, an “offender” was defined as “an
adult or juvenile offender in the physical custody” of the DOC
Several decisions of the internmedi ate appellate courts held that
the admnistrative renedy procedure did not apply to a person
who filed a tort action after release from custody. See, e.q.
Geen v. State of la., 96-0781 (La. App. 1st Cr. 5/9/97), 693
So. 2d 1317, cert. not considered, 97-1563 (La. 10/3/97), 701
So. 2d 189.

In 1997, La. Rev. Stat. 15:1171D was added to provide that
the status as an “offender” is determned as of the tine the
basis for the conplaint or grievance ari ses. The anmendnent
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Section 1171 encompassed “ complaints and grievances,” without any referenceto tort
actions,

In Mack v. State, 529 So. 2d 446 (La. App. 1st Cir.), cert. denied, 533 So. 2d

359 (La. 1988), the court held that the statutory plan for administrative remedy
procedures was intended to create a mechanism for handling grievances that arise out
of prison administration and was not intended to authorize the DOC to render
judgments awarding or denying tort damages. The court also pointed out the
guestionableresult of the DOC'’ sinterpretation, which “would require theinstitution
to make a determination of whether to render amonetary award against itself.” 529
So. 2d at 448.

In 1989, the L egidature amended Section 1171 to expressly include personal
injury and medical malpractice in the type of claims encompassed by CARP and to
add a provision authorizing monetary damage awards.

Astouseof CARP, La Rev. Stat. 15:1171 provides that the administrative
procedures, once promulgated, “provide the exclusive remedy available to the offender
for complaints or grievances governed thereby insofar as federa law alows.”’
Additionaly, La. Rev. Stat. 15:1172 providesthat the procedure adopted by the DOC
or the sheriff constitutes the administrative remedy available to offenders for the
purpose of preserving a cause of action, and further prohibits a state court from

entertaining such acomplaint or grievance unless the offender exhausts this remedy.

further provides that release from custody shall not affect the
status as an of fender.

In the present case, because we declare La. Rev. Stat.
15: 1171 unconstitutional as applied to tort actions, we do not
reach the issue of the retroactivity of the amendnent in other
types of actions.

"The Rules adopted by the DOC pursuant to La. Rev. Stat.
15:1171 also provide that “inmates are required to use this
procedure before they can proceed with a suit in Federal and
State Courts.”



Section 1172 a so authorizes a court to dismiss any petition filed by an offender if the
offender fails to pursue the administrative remedy timely.

La Rev. Stat. 15:1177 providesthat an offender who isaggrieved by adecison
infavor of the DOC in the administrative remedy procedure may seek judicid review,
in the 19th Judicia District Court, within thirty days of receipt of the decison. The
review isconfined to oral argument (which the court has discretion to grant or deny),
based on the record made up in the administrative remedy proceeding,® although the
court may order that additional evidence betaken. Thereview isfurther limited to “the
Issues presented in the petition for review and the administrative remedy request filed
a the agency level.” The court may reverse or modify the decision only for the limited
reasons enumerated in the statute, including arbitrary or capricious behavior, abuse of

discretion and manifest error.

Constitutionality of La. Rev. Stat. 15:1171-1179

The burden of proving that an act is uncongtitutional is upon the party attacking
the act. Because the Legidature is entitled to exercise any power not specifically
denied by the condtitution, a party questioning the constitutionality of an act must point

to a specific provision of the Louisiana Constitution which clearly prohibits the

legidativeaction. Board of Directors of L ouisianaRecovery District v. All Taxpayers,

Property Owners, and Citizens of Louisiana, 529 So. 2d 384 (La. 1988).  Haniff

challengesthe congtitutionality of La. Rev. Stat. 15:1171-1179 on the basisthat origina

jurisdiction in al civil mattersis vested in the district courts by La. Const. art. V,

8By contrast, the court under La. Rev. Stat 41:964E of the
Adm ni strative Procedures Act (which was originally incorporated
by reference in La. Rev. Stat. 15:1177B), has the discretion to
all ow presentation of additional evidence to the court.
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816(A).° Plaintiff accordingly arguesthat alegidative act cannot divest the district
courts of original jurisdiction over atort action, which is clearly acivil matter.

In Moorev. Roemer, 567 So. 2d 75 (La. 1990), thiscourt addressed an attempt,

by legidative act, to eliminate the original jurisdiction of thedistrict courtsin workers
compensation actions and to create an administrative agency in the executive branch
to adjudicate such actions, subject to review by the courts of appeal. Noting that a
proposal to alow the Legidlature to fix the jurisdiction of the district courts was
defeated in the 1973 Constitutional Convention, this court held that the 1974
Constitution, which vested origina jurisdiction in the district courts over “dl civil and
crimina matters,”*° thereby precluded the L egid ature from divesting the district courts
of origind jurisdictioninacivil matter involvingworkers compensation benefits. We
emphasized that the 1974 Constitution granted the district courts at |east concurrent
original jurisdiction over dl civil and criminal matters, except for those mattersinwhich

origind jurisdiction isotherwise authorized by the Constitution itself in other courtsor

°La. Const. art. V, 816(A) provides in pertinent part:

Original  Jurisdiction. (1) Except as otherw se
authorized by this constitution or except as
heret of ore or hereafter provi ded by law for
adm nistrative agency determinations in worker’s
conpensation matters, a district court shall have
original jurisdiction of all civil and crimna
matters.

La. Const. art. V, 816(A) further provides that the district
court shall have exclusive original jurisdiction in felony cases
and in specified civil cases. Thus the district courts have
either exclusive or concurrent original jurisdiction in any
civil or crimnal matter, except when the Constitution itself
vests jurisdiction in another tribunal.

1°After the More decision, the Legislature proposed a
constitutional amendnment which was adopted by the voters. The
ori gi nal jurisdiction of district courts over wor ker s’
conpensation actions has now been elimnated by a specific
exception contained in the Constitution itself.
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in other adjudicative tribunas,* and that workers' compensation actions, from thetime
the cause of action was created through the adoption of the 1974 Constitution, had
been filed in the district courts.

The Maoore decision construed the plain terms of the 1974 Constitution by a

straightforward syllogism:

[T]he legidlature may not divest district courts of jurisdiction mandated
by the state constitution, which includes original jurisdiction over “civil
matters’; worker’ s compensation clamsare“civil matters’; therefore no
statute may vest any administrative organ with exclusive power bindingly
to determine such claimsin thefirst instance, at least in the absence of de
novo review in the district courts.

John Devlin, Developmentsin the Law, 1989-1990 - L ouisana Condtitutional Law, 51

La.L.Rev. 295, 315 (1990).

In the present case, the State contendsthat Mooreis distinguishablein that the

statutein Moore completely divested the district courts of any authority to adjudicate
workers compensation cases, while the statute in the present case smply requiresa
tort victim to submit to an administrative remedy procedure before filing suit in the
district court. The State further contends that CARP does not divest district courts
of the power to adjudicate civil matters or to grant relief.

Contrary to the State' sargument, the problemwith La. Rev. Stat. 15:1171-1179

Is not that the statutes completely eliminate the district courts (asin Moore) from

taking part in any manner in acertain category of civil cases,*? or that the statutes add

HUSee, e.qg., La. Const. art. |V, 821; art. X, 812; art. V,
8§18; art. V, 815; and art. V, 820, in which the Constitution
itself provides expressly for original jurisdiction over certain
claimse to be exercised by the Public Service Comm ssion, the
Cvil Service Commission, the juvenile and famly courts, the
limted jurisdiction courts, and the justice of the peace
courts, respectively.

2ln Blackwell v. louisiana Dep’t of Public Safety and
Corrections, 96-0954, 96-0955 (La.App. 1st Cr.), 690 So. 2d
137, cert. denied, 97-1158 (La. 9/5/97), 700 So. 2d 507, the
court of appeal di stinguished the admnistrative renedy
procedure (at issue in the present case) from the workers’
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an adminidtrative remedy procedure as a prerequisite to the district court’ s exercise of
original jurisdiction (asin medica malpractice actions); the problem isthat the statutes
divest thedistrict courts of the original jurisdiction granted by the Congtitutionin al
civil matters and vest original jurisdiction in certain tort actionsin the DOC officials
who administer the administrative remedy procedure.

Origina jurisdictionis“[j]urisdictioninthefirst instance” or “[jJurisdiction to
take cognizance of acause at itsinception, try it and pass judgment upon the law and

facts.” Black’s Law Dictionary 991 (5th ed. 1979). The DOC officials in the

administrative remedy procedure adopted pursuant to La. Rev. Stat. 15:1711, who
take cognizance of atort claim by an offender at the inception of the action, try the
claim, and pass judgment on the law and the facts of the action, clearly are exercising
original jurisdiction, to the exclusion of the district courts.

The conclusion that the DOC officials are exercising original jurisdiction under
La Rev. Stat. 15:1171-1179 (and that the district courts, therefore, are not) is
emphasized by thejudicial review provisonsof La. Rev. Stat. 15:1177. Thejudicia
review by the district court is on the record made up before the DOC officids, and the
district court has only three options. (1) to affirm the adjudication by the DOC
officias, (2) to remand the case to the DOC officials for additiona evidence, or (3) to

reverse or modify the adjudication, generally because it ismanifestly erroneousor is

conpensation scheme at issue in Myore, reasoning that the
adm nistrative renedy procedure does not conpletely renove the
district courts fromtheir historic role as the final arbiter of
these civil matters involving tort clains. That di stingui shing
statenment is correct, as far as it goes, but does not resolve
the issue on which the present decision turns -- whether the
adm nistrative renmedy procedure divested the district courts of
the original jurisdiction granted by the Constitution over al

civil mtters. W therefore disagree with the holding in
Bl ackwell and particularly with the statement that “[t]here is
no language in the act limting the trial court’s role in

adjudicating tort disputes.” 96-0954, 96-0955 at p. 8, 690 So.
2d at 142.



arbitrary and capricious.”® Therefore, inthejudicia review under Section 1177, the
district courts are precluded from exercising the origina jurisdiction function of finding
facts in the first instance and applying the law to the facts so found. Rather, the
district courts, required by Section 1177A(9)(f) to “give due regard . . . to the
agency’ sdetermination of credibility issues,” areessentiadly exercisng alimited judicia
review function, on the administrative record, and clearly are not exercising original
jurisdiction at theinception of theaction. Original jurisdiction in tort actionsunder the
administrative remedy procedure adopted by the DOC clearly isexercised exclusively
by the DOC officials, in violation of the express terms of the Constitution.
Moreover, thedistrict courtshistorically have exercised original jurisdictionin
tort actions as civil matters, and were doing so when the 1974 Constitution was

adopted with the broad language “all civil and criminal matters’ in Section 16(A) of

B¥la. Rev. Stat. 15:1177A(9) provides the conplete grounds
for reversal or nodification as follows:

The court may reverse or nodify the decision only if
substanti al rights of the appell ant have been
prej udi ced because t he adm ni strative findi ngs,
i nferences, conclusions, or decisions are:

(a) In violation of constitutional or statutory
provi si ons.

(b) In excess of the statutory authority of the
agency.

(c) Made upon unl awful procedure.
(d) Affected by other error of |aw

(e) Arbitrary or capricious or characterized by
abuse of discretion or clearly unwarranted
exerci se of discretion.

(f) Manifestly erroneous in view of t he
reliable, probative and substantial evidence
on the whole record. In the application of
the rule, where the agency has the
opportunity to judge the «credibility of
W t nesses by firsthand observati on of
denmeanor on the wtness stand and the
reviewing court does not, due regard shall
be given to the agency’'s determ nation of
credibility issues. (enphasis added).
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ArticleV. Whilethiscourt in Inthe Matter of American Waste & Pollution Contral,

588 So. 2d 367 (La. 1991) arguably limited the scope of the Moore decision, the

statutes at issue in American Waste (vesting an administrative agency with origina

jurisdiction in permit and enforcement actions, subject to review by the court of
appeal) are vastly different from statutes granting original jurisdiction to an
administrative agency in tort actions, even those in which the government isthe aleged
tortfeasor.™

Since the Constitution fixes the origina jurisdiction of the district courtsin tort
actions, that original jurisdiction cannot be changed by legidative act. Accordingly,
we concludethat La. Rev. Stat. 15:1171-1179 isaninvalid attempt to ater the original
jurisdiction of the district courts by legidative act. Thisconclusionis strengthened by
anal ogy to the express constitutiona authority for the L egidature, notwithstanding any
contrary provisions of La. Const. art. V, 816(A), to provide, for example, for the
jurisdiction of juvenile and family courts. See La. Const. art. V, 818.

We recognizethat the Congress has delegated certain quasi-judicial powersto
variousfedera administrative agencies, such asthe Federal Trade Commission, and
the exercise of quasi-judicia functionsby federal agencies of the executive branch has
been upheld against attacks alleging violation of the constitutional requirement of

separation of powers among branches of government. See, e.g., Thomasv. Union

14The DOC in the present case did not raise the issue that
the State argued in More v. Roener, 567 So. 2d 75 (La. 1990) --
that La. Const. art. V, 816(A) does not preclude the Legislature
from creating adm nistrative adjudication proceedings in nmatters
involving “public law rights. In Moore, this court held that
“workers’ conpensation is not a matter of public law.” 567 So.
2d at 81. Moreover, this court in In the Mtter of Anmerican
Waste & Pollution Control Co., 588 So. 2d 367 (La. 1991), in
upholding the constitutionality of a statute vesting an
adm nistrative agency with original jurisdiction in permt and
enforcenent actions, did not discuss “public law rights as a
basis for the decision. | nasmuch as the present tort action
clearly does not involve “public law,” we reserve discussion of
that issue for another day.
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Carbide Agricultural Products Co., 473 U.S. 568 (1985). See also Commodity

Futures Trading Comm’n v. Schor, 478 U.S. 833 (1986)(upholding an agency rule

empowering the agency to adjudicate common law counterclaimsin actions filed
before the agency). However, our decision in the present case is not based on a
separation of powers violation under La. Congt. art. 11, 82, but on aviolation of La.
Const. art. V, 816(A). Thereisno counterpart to Article V, Section 16(A) in the
federa Congtitution. Moreover, whilethelegidative branchin Louisanahasal powers
not specifically prohibited by the Constitution, the broad constitutional grant of
original jurisdiction to the district courts and the corresponding limited grant to the
L egidature of the power to fix the jurisdiction of other specified courts effectively
limits the powers of the Legidature and precludes the L egidature from changing the
original jurisdiction of district courts fixed by the Constitution.

We conclude that the L egidature cannot, by legidative act, divest the district
courts of the original jurisdiction fixed by the Constitution in those civil matters, such
as tort actions,® in which the Constitution does not otherwise provide for original
jurisdiction in other tribunals. The Legidature, of course, isfreeto enact procedures
for initial submission of tort claimsby prison inmatesto an administrative agency for
review, for example, of frivolous claims, as long as the action of the administrative

agency does not constitute the exercise of original jurisdiction.®

W& do not address the constitutionality of La. Rev. Stat.
15:1171-1179 with regard to actions filed by “offenders” that
are not tort actions.

] ndeed, the Prison Litigation Reform Act (PLRA), La. Rev.
Stat. 15:1181-1190, based on a parallel federal act, was enacted
in 1997 to curtail basel ess or nuisance suits by prisoners. La.
Rev. Stat. 15:1188 of the PLRA allows the court, before the
subsequently required exhaustion of admnistrative renedies, to
screen the petition and to “identify cognizable clainms or
dism ss the petition, or any portion of the petition, if the
petition is frivolous, is malicious, fails to state a cause of
action, seeks nonetary relief from a defendant who is immune
from such relief, or fails to state a claim upon which relief
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Findly, wergject the State’ sargument that the administrative remedy procedure
authorized by La. Rev. Stat. 15:1171 is analogous to the Medical Malpractice Act,

which this court approved as constitutional in Everett v. Goldman, 359 So. 2d 1256

(La 1978). That Act does provide a mandatory procedure for aninitial (but non-
binding) determination by amedical review pand. However, the malpractice victim,
after completing this administrative procedure, can then invoke the origina jurisdiction
of the district court.’” The court thereafter has the power and authority to find facts
in the first instance and to fully adjudicate the claim under its original jurisdiction,
irrespective of the decision of the medical review panel.

By contrast, in the administrative remedy procedure adopted by the DOC
pursuant to La. Rev. Stat. 15:1171-1179, the district courts are deprived of their
condtitutionally granted origina jurisdiction over civil mattersintort actions. Contrary
to the State’ sargument, the administrative body does more than perform investigative
and screening functions; as shown above, the administrative body exercises origina
jurisdictioninaclearly civil matter. Moreover, the administrative remedy procedure
alowsthe DOC, intort actions, to effectively adjudicate its own delictual liability,*®
and then requires the district courtsto give “manifest error rule” deference to that

adjudication.

can be granted.” Under La. Rev. Stat. 15:1188, the district
court in the judicial screening stage is acting as a trial
court, rather than in judicial review of the determ nation of
anot her tribunal .

"f additional significance, the Medical WMlpractice Act
does not shorten the prescriptive period for the malpractice
victim to file a tort action, while the DOC rules adopted
pursuant to La. Rev. Stat. 15:1171 provide that the offender-
tort victimhas only thirty days to file the tort claim and the
failure to do so precludes assertion of the cause of action in
court.

¥Under the Rules adopted by the DOC, a decision that
nonetary damages should be awarded by the DOC results in a
transfer to the Ofice of R sk Minagenent in the D vision of
Adm ni stration to determ ne the quantum of danmages.
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In summary, we conclude that the DOC officials, in the administrative remedy
procedure adopted by the DOC pursuant to La. Rev. Stat. 15:1171-1179, exercise
origina jurisdictionin violation of La. Congt. art. V, 816(A), at least in tort actions, and
that La. Rev. Stat. 15:1171-1179 are unconstitutiona to the extent that the statutes are

applied to tort actions.
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Decree
For thesereasons, La. Rev. Stat. 15:1171-1179 are declared unconstitutional as
applied to tort actions by offenders, asdefined by La. Rev. Stat. 15:1171D. Thecase

Is remanded to the district court for further proceedings.
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