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LAWRENCE J. JACOBS, Jr.

On Appea From the Twenty-fourth Judicia District Court
for the Parish of Jefferson, Honorable Kernan A. Hand, Judge

Kimball, J.

Thisisadirect appeal from aconviction of first degree murder and a sentence
of death. La. Const. art. V, 8 5(D). The defendant’ s appeal is based on atotal of
twenty-seven assignments of error. Becausethetrial judge committed reversible error
by denying the defense challenges for cause againgt potentia jurors Dunham and Dyer,
we now reverse the defendant’ s conviction and sentence of death and remand for a
new trial.

FACTS and PROCEDURAL HISTORY

On the morning of October 31, 1996, forty-five-year-old Nelson Beaugh and his
seventy-year-old mother, DellaBeaugh, werefataly shot in Nelson’shomein Marrero,
Louisiana. Nelson’s mother-in-law discovered their bodies when she arrived to clean
the house that same morning. Both victims had been shot in the head.

An investigation led to the issuance of an arrest warrant for the defendant,

Lawrence J. Jacobs, Jr., who was sixteen years old at the time and a suspect in two

"Retired Judge Robert L. Lobrano, assigned as Justice Pro Tempore,
participating in the decision; Judge Felicia Toney Williams, of the Second Circuit
Court of Appeal, assigned as Justice Pro Tempore, sitting for Associate Justice
Bernette J. Johnson.



burglariesthat had been reported earlier that same week in aneighborhood adjoining
Nelson Beaugh's. When the police contacted the defendant’s father, Lawrence
Jacobs, Sr., Mr. Jacobs notified the case agent, Lieutenant Snow, that his son had run
away from home two months earlier, but that he would assist in locating him.
Thereafter, Mr. Jacobs discovered that the defendant had fled to Jackson, Mississippi,
where they had relatives. Mr. Jacobs picked his son up in Jackson, drove him back
to Louisiana, and surrendered him to Lt. Snow.

On December 5, 1996, a Jefferson Parish grand jury indicted the defendant for
the first degree murders of Dellaand Nelson Beaugh. Tria began on April 17, 1998,
and thejury returned averdict of guilty ascharged.! At the conclusion of the penalty
phase, thejury returned a sentence of death, finding four aggravating circumstances:
(1) that the offender was engaged in the perpetration or attempted perpetration of an
aggravated burglary; (2) that the offender knowingly created arisk of death or great
bodily harm to more than one person; (3) that the offense was committed in an
especialy heinous, atrocious or cruel manner; and (4) that the victim was sixty-five
years of age or older. La. Code Crim. Proc. art. 905.4(A)(1), (4), (7), (10). The
defendant appedls his conviction and death sentence on the basis of twenty-seven
assignments of error. For the following reasons, we find that the defendant has
presented avalid argument in histhird assignment of error, with respect to the trial
court’s denial of the defense challenges for cause as to potential jurors Dyer and

Dunham, requiring areversal of his conviction and sentence.?

'A separate jury convicted co-defendant, Roy Bridgewater, on October 30,
1998, for thefirst degree murders of Della and Nelson Beaugh and returned a death
sentence on the following day. Mr. Bridgewater’ s appedl is presently pending before
this court.

>QOur finding renders the defendant's remaining assignments of error moot.
However, we note that, while the trial court’s erroneous denial of the defendant’s
challengesfor cause asto jurors Dunham and Dyer presents us with the most blatant
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LAW AND DISCUSSION

In histhird assgnment of error, the defendant contendsthat it was error for the
trial court to deny the defense challenges for cause as to three prospective jurors,
Mssrs. Dyer, Dunham, and Gerhardt. We agree that the trial judge erred asto jurors
Dyer and Dunham.®

In Satev. Robertson, 92-2660, pp. 2-3 (La. 1/14/94), 630 So.2d 1278, 1280-81,

we discussed the evolution of Louisiana swell-settled jurisprudentia rulethat prejudice

grounds for reversing the defendant’ s conviction and sentence, the defendant’ sfourth
assignment of error, with respect to the prosecutor’ s alleged racial discriminationin
the selection of jurorsin violation of Batson v. Kentucky, 476 U.S. 79, 105 S.Ct. 1712,
90 L.Ed.2d 69 (1986), also appearsto raise serious questions regarding the propriety
of thejury selection processin thiscase. Though adiscussion of the merits of the
defendant’ s Batson challenges is pretermitted at this time, we take this opportunity to
remind thetrial court of its unique and integral role in the dynamics of voir direand to
caution it to be especially sensitive to the alleged racially discriminatory use of
peremptory chalenges. Seegenerally Satev. Myers, 99-1803, pp. 5-6 (La. 4/11/00),
761 S0.2d 498, 502. Wereiterate our findings in Myersregarding the importance of
the trial judge’ s role when Batson challenges are made:

Theissue of purposeful racia discrimination in the use of
peremptory challenges is a matter of utmost seriousness
affecting not only thetria itself, but the perceived fairness
of thejudicial system asawhole. Thetria judge observes
first-hand the demeanor of the attorneys and venirepersons,
the nuances of questions asked, the racial composition of
the venire, and the general atmosphere of the voir dire that
simply cannot be replicated from a cold record.

Id. We, again, emphasize that it is fundamental that atrial court properly address
Batson challenges when made, by ruling on whether a prima facie case of
discriminatory intent has been made or by requiring race-neutral reasonsfor the strikes.
Itisessential that thetrial judge not only control the proceedings, but that he guide the
attorneys through the necessary steps involved in a Batson challenge, in order to
ensure the integrity and fairness of the jury selection process.

3Mr. Gerhardt was challenged for cause because both he and his family had
been victims of violent crime, and he expressed his concern that those experiences
might affect his ability to be impartial. However, when questioned further, Mr.
Gerhardt answered that heisafair person, that he could make adecision based on the
evidence presented at trial, and that he had no preconceived ideas regarding the
defendant’ sguilt or innocence. Considering Mr. Gerhardt’ svoir dire asawhole, while
it was admittedly aclose call, we do not find that thetrial judge abused his discretion
in denying the challenge.



Is presumed when a defendant’ s challenge for cause is erroneously denied and the
defendant exhausts all of his peremptory challenges. In that case, we noted that the
L ouisianaCode of Crimina Procedure (Acts 1966, No. 310) became effective January
1, 1967, and that Article 800 of the Code was intended, as the Official Revision
Comment notes, to change the law by legidatively overruling this court’s earlier
decision in Sate v. Breedlove, 199 La. 965, 7 So.2d 221 (1942). Robertson, 630
So.2d at 1280. In Breedlove, thiscourt had held that there were three requirements for
adenia of adefendant’s challenge for cause to constitute reversible error: (1) an
erroneous ruling by the trial judge refusing to sustain the defendant’s challenge; (2)
exhaustion of al of the defendant's peremptory challenges; and (3) the defendant was
forced to accept an obnoxiousjuror, either the one that should have been excused for
cause, or, if thejuror was peremptorily challenged, asubsequent juror that defendant
would have peremptorily challenged but for the fact that he had already exhausted his
peremptory challenges. Breedlove, 7 So.2d at 226-227. In enacting Article 800, the
legidature overruled Breedlove with regard to the third, “ obnoxious juror” requirement.
See Robertson, 630 So.2d at 1280. Thereafter, adefendant need only show two things
to constitute reversible error: (1) that the trial judge erred in refusing to sustain a
challenge for cause by the defendant; and (2) that the defendant exhausted all of his
peremptory challenges. Id. at 1281.

Thereasoning for eiminating the* obnoxiousjuror” ruleisthat Louisiana, unlike
many other states, constitutionally provides that the accused has aright to challenge
jurors peremptorily, with the number of challengesbeing fixed by law. La.Congt. art.
1, 8 17. Article 799 of the Code of Criminal Procedure provides that in trials of
offenses punishable by death or necessarily by imprisonment at hard labor, each

defendant shall have twelve peremptory challenges. Therefore, an erroneous ruling of



a trial judge which deprives a defendant of one of his peremptory challenges
constitutes a substantial violation of a constitutional and statutory right requiring
reversal of his conviction and sentence. La. Code Crim. Proc. art. 921; Robertson,
630 So0.2d at 1280-81. See also State v. Ross, 623 S0.2d 643, 644 (La.1993); Sate
v. Bourque, 622 So.2d 198, 225 (La.1993); Sate v. Lee, 559 So.2d 1310, 1317
(La.1990); Sate v. Comeaux, 514 So.2d 84, 93 (La.1987); Sate v. Brown, 496 So.2d
261, 263-64 (La.1986).

The defendant in the present case exhausted all of his peremptory challenges.
Thus, at issue is whether the defendant’ s challenges for cause as to jurors Dyer and
Dunham, based on their apparent predisposition to automatically impose the death
penalty, should have been sustained by the trial judge. A trial judgeis vested with
broad discretion in ruling on challengesfor cause, and hisruling will be reversed only
when a review of the entire voir dire reveals the judge abused his discretion.
Robertson, 630 So.2d at 1281 (citing State v. Knighton, 436 So.2d 1141, 1148
(La.1983)). Under La. Code Crim. Proc. art. 797(2), a defendant may challenge a
juror for cause on the ground that thejuror isnot impartia, “whatever the cause of his
partiaity.” Additionaly, La. Code Crim. Proc. art. 797(4) provides a defendant may
challenge ajuror for cause on the ground that "[t]he juror will not accept the law as
givento him by the court." A refusal by atria judge to excuse a prospective juror on
the ground that heis not impartial is not an abuse of discretion where, after further
inquiry or instruction, the potential juror has demonstrated awillingness and ability to
decide the case impartially according to the law and the evidence. Robertson, 630
So.2d at 1281.

The proper standard for determining when a prospective juror should be

excluded for cause because of hisviewson capital punishment iswhether thejuror’s



views prevent or substantially impair the performance of his duties as a juror.
Witherspoon v. lllinais, 391 U.S. 510, 88 S.Ct. 1770, 20 L.Ed.2d 776 (1968) (holding
that a prospective juror who would vote automatically for alife sentenceis properly
excluded). See also Wainwright v. Witt, 469 U.S. 412, 424, 105 S.Ct. 844, 852, 83
L.Ed.2d 841 (1985); Sate v. Sullivan, 596 So.2d 177 (La. 1992), rev’d. on other
grounds sub nom. Sullivanv. Louisiana, 508 U.S. 275, 113 S.Ct. 2078, 124 L .Ed.2d
182 (1993). In a*“reverse-Witherspoon” context, the basis of the exclusion isthat a
prospective]juror isunableto consider alife sentence under the facts of the particular
case and would automatically votefor the death penalty. Satev. Divers, 94-0756, p.
8 (La. 9/5/96), 681 So.2d 320, 324 n. 5 (citing Morgan v. Illinois, 504 U.S. 719, 112
S.Ct. 2222, 119 L.Ed.2d 492 (1992)). Jurors who cannot consider both alife and
death sentence are "not impartial," and cannot "accept the law as given . . . by the
court." La. Code Crim. Proc. art. 797(2), (4); State v. Maxie, 93-2158, p. 16 (La
4/10/95), 653 So.2d 526, 534-35. A trid court’sfailure to disqualify a prospective
juror who isunableto consider both alife and death sentence as penalties constitutes
reversible error. Divers, 681 So.2d at 324-27, Maxie, 653 So.2d at 537-38;
Robertson, 630 So.2d at 1283-84.

To summarize, when a juror expresses a predisposition as to a particular
sentence, achallengefor cause should be granted. Robertson, 630 So.2d at 1283-84;
Satev. Lee, 559 So0.2d 1310, 1318 (La.1990). Yet, if after subsequent questioning,
or rehabilitation, thejuror exhibitsthe ability to disregard that predisposition and make
a decision based on the evidence presented at the penalty phase of the trial, the
challengeisproperly denied. Robertson, 630 So.2d at 1281; Lee, 559 So.2d at 1318.

The instant case presents us with a unique situation, in that prospective jurors

Dyer and Dunham, who were both questioned in the second panel of the venire, were



not subject to any manner of rehabilitation whatsoever after they expressed a
predisposition to sentence the defendant to death, if found guilty. Infact, not only
was the questioning of jurors Dyer and Dunham unusual because there was no effort
to rehabilitate them by anyone, but the voir dire of the entire second panel of
prospective jurors as a whole was remarkable in that the record demonstrates a
compl ete absence of any meaningful discussion by the state, defense counsel, or the
trial judge of the standard order of acapita tria or therole mitigating circumstances
play in Louisiana sbifurcated capital sentencing procedure. Neither thetria court nor
any of the attorneys informed the panel of the nature of the bifurcated trial or even
what those jurors would be called upon to do in the capital sentencing hearing.
With respect to jurors Dyer and Dunham specifically, both jurors were first
asked only one question by the prosecutor: whether they could impose the death
penalty if the defendant was found guilty of first degree murder. Both prospective
jurorsresponded affirmatively. Defense counsel subsequently probed alittle further
with Mr. Dyer:
DEFENSE : Let meask you this, Mr. Dyer, in astuation where someone
is absolutely, clearly guilty of the crime of first degree
murder, | mean they’ ve— all the elements have been met,
everything isthere, | mean, you have no doubt in your mind
that thisman isclearly guilty of first degree murder, do you
feel that the death penalty isthe only appropriate penalty?
MR. DYER: Yes, | do.

DEFENSE: Let meask you this, do you subscribe to the concept of an
eyefor an eye?

MR. DYER: Yes.

DEFENSE: Okay. Inthesituation that we retalking about here,
thereisabsolutely no hesat of passion, thereisno self
evidence issue, none of that stuff is going on, no
Insanity pleas, no anything, so under those particular
circumstances, you feel that the only appropriate
sentence is death, is that right?
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MR. DYER: Yes.

Following that exchange, the ensuing dial ogue between defense counsd, jurors
Dunham and Dyer, and athird prospective juror conclusively demonstratesthat jurors
Dyer and Dunham were predisposed to impose the death penalty:

DEFENSE: Mr. Clements, under those circumstances -- I'm

sorry that’s Mr. Dunham. Everything is clear, the
case is over with, | mean, you've heard it all, no
insanity, no self defense, there’ sno question in your
mind that thisman committed first degree murder. Is
death the only appropriate sentencein thisparticular
case?

MR. DUNHAM: | believe so.

DEFENSE: You believe s0?

MR. DUNHAM: Right.

DEFENSE: Mr. Clements, how do you feel about this?

JUROR: Not necessarily. To me life imprisonment without

parole is pretty much death, kind of close to the
same. Well, to answer that question, not necessarily.

DEFENSE: Not necessarily. But Mr. Dunham, your feel like,

hey, it’'s absolutely, no question about it, he's got to
die, right?

MR. DUNHAM: If he’'sguilty, yeah.

DEFENSE: He' s got to die. Mr. Dyer, you fedl the same way,
right?
MR. DYER: Yes.

Neither the state, nor thetria judge, inquired further or attempted to rehabilitate jurors
Dyer and Dunham. Nor did anyone explain to these prospective jurors the law
regarding mitigation and the possible imposition of alife sentence.

In fact, the prosecutor agreed on the record that jurors Dyer and Dunham had
not demonstrated an ability to be impartial with regardsto the death penalty. During

the bench conference, when defense counsel challenged Mr. Dyer, Ms. Pisciotta, and
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Mr. Dunham, stating that all three jurors had said that the only verdict they could vote
for was death, the prosecutor objected, but stated only that Ms. Pisciotta® did not say
that.” Infact, the prosecutor specifically argued that, “[s]he didn’t say that, the other
two said that, she never said that,” thereby conceding that jurors Dyer and Dunham
had both stated that they could only vote for the death penalty. The prosecutor argued
that the jurors' responses were due to defense counsel’ s failure to ask them proper
guestions regarding the consideration of mitigating evidence and the possibility of a
life sentence. The prosecutor and defense counsel continued to argue back and forth
over the propriety of the questions posed to jurors Dyer and Dunham until the trial
judge intervened, ruling that, “[i]t's not really clear, so I’'m going to deny those
challenges for cause.”

Because neither the attorneys nor the trial judge attempted to question jurors
Dyer and Dunham further or to explain what the law would require of them asjurors
inacapital case, thereisacomplete absence of any evidencein therecord indicating
that either juror would have been able to consider mitigating evidence and the
Imposition of alife sentence, as required by law and their duties and oaths asjurors.
Not only are we disturbed by thetrial judge’s clear error in denying the challenges
based on jurors Dyer’ s and Dunham'’ s responses to defense counsel’ s questioning,
but as disturbing, and of particular concernto us, isthetria judge sfailureto carefully
supervise the death qudification portion of vair dire, highlighted in thisinstance by the
proceedings involving jurors Dyer and Dunham.

Recently, in Satev. Miller, 99-0192, p. 4 (La. 9/6/00), 776 So.2d 396, 400, we
noted that:

Perhaps the most difficult tasks for the tria judge in

ensuring the impartiality of acapital juror are handling the
death qualification portion of the voir dire and ruling on



challenges for cause to a prospective juror who has
expressed his or her views toward the death penalty.

In that case, we discussed the extreme difficulty trial judges often face when presented
with challengesfor cause on reverse-Wither spoon grounds and required to determine
whether it hasbeen demonstrated that a prospective juror’ sbiasin favor of the death
penalty would substantially impair the juror’ s ability to follow the law as instructed.
Id. at 405. We recognized that, because of the difficulty often involved in making that
determination, many Louisianatrial judges choose to question prospective jurors
themselves asto thejurors understanding of the role mitigating evidence will play in
the sentencing hearing and whether thejurorswill be able to consider both alife and
adeath sentence. 1d. at 403-04. We suggested that, through persona questioning, the
trial judge is better able to ensure that the jurors comprehend the nature and order of
the proceedings, aswell astheir legal duties as jurors, and that they will be able to
impartialy decide the case and impose a penalty. 1d. However, in Miller, we did not
find that the trial judge erred by choosing not to question the jurors himself, because
there was athorough voir dire of the challenged jurors by both defense counsel and
the prosecutor, the trial judge made thoughtful rulings throughout the death
gudlification, and thetria judge gave detailed reasonsfor hisdenia of the defendant’s
challenges for cause.

Finally, the court in Miller recognized that, because the trial judge’ s task of
“line-drawing” with respect to challenges for cause of prospective jurors who give
contradictory or equivocal responses during death qualification is complicated,
reviewing courts usually accord great deference to the trial judge’ s determination,
which necessarily isbased in part on the judge’ s personal observations of the jurors
during questioning. 776 So.2d at 405-06 (citing Satev. Cross, 93-1189 (La. 6/30/95),

658 S0.2d 683; State v. Lucky, 96-1687 (La. 4/13/99), 755 So.2d 845). Today, we
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again acknowledge the broad discretion usually accorded atrial court’s determination
of achallenge for cause during voir dire. However, in contrast to Miller, the instant
case presentsus with atroubling situation, where the presiding trial judge did not
make thoughtful determinations of challengesfor cause, but, instead, was apparently
Inattentive during periods of the critical death qualification portion of voir direand, as
aresult, failed to perform his constitutionally-mandated responsibility of removing
prospective jurorswho are not impartial. SeeMorganv. lllinois, 504 U.S. 719, 729-
30, 112 S.Ct. 2222, 2230, 119 L .Ed.2d 492 (1992) (quoting Rosales-Lopezv. United
Sates, 451 U.S. 182, 188, 101 S.Ct. 1629, 68 L.Ed.2d 22 (1981)) (discussing the trial
judge’ s responsibility to ensure that the defendant is afforded an impartial jury by
removing prospectivejurorswho will not be ableto follow the court’ sinstructionsin
the penalty phase of acapital trial). “Because the obligation to impanel an impartial
jury liesin thefirgt instance with thetrial judge,” Rosales-Lopez, 451 U.S. at 189, 101
S.Ct. at 1634, thetrial judge has an affirmative duty to determinewhether achallenged
juror’ s views regarding the death penalty would prevent or substantially impair the
performance of that juror’s duties. See Witt, 469 U.S. at 424, 105 S.Ct. at 851-52.
In order to fulfill that obligation, atrial judge must carefully supervise voir dire,
exercise substantial control over thejury selection process, and directly participatein
the questioning of the prospective jurors when necessary. See Morgan, 504 U.S. at
729, 112 S.Ct. at 2230; Edmonson v. Leesville Concrete Co., Inc., 500 U.S. 614, 623-

24,111 S.Ct. 2077, 2084-85, 114 L.Ed.2d 660 (1991); Miller, 776 So.2d at 403-04.

It isthe trial judge who is ultimately responsible for making certain that all
prospective jurors understand the fundamental elements of a capital trial and their

duties asjurorsin acapital sentencing hearing. Thetrial judge has a constitutional
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obligationto ensure that afair and impartial jury isempaneled, and that obligation can
only befulfilled if the prospectivejurors are subject to ameaningful voir direand well
informed of what the law requires of them. Thus, when the tria judge in the instant
case was presented with the challenges for cause asto jurors Dyer and Dunham, who
unequivocally stated on the record that they could only impose the death sentence, the
judge had three viable options: (1) he could have inquired of the prosecutor whether
she wanted to attempt to rehabilitate the jurors; (2) he could have undertaken
guestioning of the jurors himself in order to clarify their position on the death penalty
and whether they understood that the law would require them to consider mitigating
evidence and a life sentence; or, (3) he could have excused the jurors for cause.
Instead, the trial judge denied the challenges, a decision which appearsto have been
the consequence of some confusion with respect to the scope of the voir dire of jurors
Dyer and Dunham.

Whilethejurors might possibly have been rehabilitated upon further questioning
by the prosecutor, they were not. See Sate v. Sugar, 408 So.2d 1329, 1331 (La
1982) (finding reversible error where trial court erroneously denied defendant’s
challengefor cause of juror who was not rehabilitated after giving prejudicial answers
and defendant exhausted all peremptory challenges); Satev. Cross, 93-1189, p. 8 (La
6/30/95), 658 So0.2d 683, 687 (finding that defendant’ s challenge for cause should have
been granted, where there was no attempt to rehabilitate the juror subsequent to his
remarks expressing an opinion seemingly prejudicial to the defense). Without any
indication intherecord of jurors Dyer’ sand Dunham’ simpartiality with respect to the
penalty phase of the trial, it was error for the trial court to deny the defendant’s
challengesfor cause. Becausethe defendant exhausted his peremptory challenges, the

trial court’s error warrants a reversal of the defendant’s conviction and sentence.
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Robertson, 630 So.2d at 1280-81; Ross, 623 So.2d at 644; Bourque, 622 So.2d at
225; Lee, 559 S0.2d at 1317; Comeaux, 514 So.2d at 93; Brown, 496 So.2d at
263-64.

CONCLUSION

For the above assigned reasons, the trial court erred by not sustaining the
defendant’s challenges for cause as to jurors Dyer and Dunham, based on their
predisposition to impose the death penalty. Because the defendant subsequently
exhausted his peremptory challenges, prejudiceis presumed. Thetrial court’ sdenia
of the defendant’ s challenges constitutes reversible error.

DECREE
The defendant’ s conviction and sentence are reversed. The caseis remanded

to the trial court for anew trial.
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