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SULLIVAN, Judge.

At issue in this appeal is whether Plaintiffs, who identify themselves as
commercial crawfishermen, have a state law cause of action arising out of the alleged
destruction of the “Buffalo Cove” fishing area in St. Martin Parish, Louisiana, due to
Defendants’ oilfield-related activities. The trial court dismissed Plaintiffs’ state law
claims on an exception of no cause of action, but reserved their right to proceed under
maritime law. For the following reasons, we affirm.

Discussion of the Record

The Louisiana Crawfish Producers Association—West and over ninety of its
individual members sued eighteen named Defendants who were allegedly engaged
in oil and gas exploration, dredging and pipeline activities, or providing surveying
services for those conducting such activities. Plaintiffs alleged that in the course of
these activities Defendants created spoil banks and dams that have impeded the
natural flow of water in the Buffalo Cove area, resulting in stagnant water that has
destroyed the aquatic ecosystem and has eliminated or greatly diminished their ability
to catch crawfish in the area.' Plaintiffs initially filed suit under state law,
specifically citing La.Civ.Code art. 667, then filed an amending petition seeking relief
under both state tort law and general maritime law. They sought damages for loss of
jobs, profits, wages, and earning capacity; loss of enjoyment of recreational use; and
inconvenience and mental distress.

After hearing numerous exceptions filed by Defendants, the trial court found
that Plaintiffs did not have a cause of action under state law, based primarily on their
inability to demonstrate a proprietary interest in either the land of Buffalo Cove or the

wild crawfish that they sought to catch. The trial court considered that its ruling

'In their appellate brief, Plaintiffs identify the Buffalo Cove area as comprising 58,000 acres
within the 595,000 acres of the Atchafalaya Basin.



rendered any other exceptions moot, but it reserved to Plaintiffs the right to proceed
with any claims that they may have under maritime law.> On appeal, Plaintiffs argue
that the trial court erred in concluding that they did not have a cause of action under
La.Civ.Code art. 2315 and La.Civ.Code art. 667.

Opinion

In Harp v. Pine Bluff Sand & Gravel Co., 98-1634, p. 4 (La.App. 3 Cir.
11/24/99), 750 So.2d 226, 229 (citations omitted), this court explained the function
of the exception of no cause of action as follows:

The function of an Exception of No Cause of Action is to test the

legal sufficiency of a petition by determining whether the law affords a

remedy on the facts alleged in the pleading. Any doubts must be

resolved in favor of the sufficiency of the petition.
No evidence may be introduced to support or controvert the

objection that the petition fails to state a cause of action. When a

petition states a cause of action as to any ground or portion of the

demand, the exception of no cause of action must be denied. A “cause

of action” is an act by a Defendant which gives a Plaintiff a right to

invoke a judicial interference on his behalf.

“In reviewing a trial court’s ruling sustaining an exception of no cause of
action, we conduct a de novo review because the exception raises a question of law
and the trial court’s decision is based only on the sufficiency of the petition.”
Schoeffler v. Drake Hunting Club, 05-499, p. 5 (La.App. 3 Cir. 1/4/06), 919 So.2d
822, 828.

The trial court’s dismissal of Plaintiffs’ state law claims is based upon the rule
of Robins Dry Dock & Repair Co. v. Flint, 275 U.S. 303,48 S.Ct. 134 (1927), which,

broadly stated, operates to deny a plaintiff recovery for economic loss resulting from

physical damage to property in which he has no proprietary interest. Although

*The trial court also denied an exception of improper cumulation of actions that is not at issue
in this appeal.



Robins arose in a contractual setting, in that the charterer of a vessel was denied
recovery for its loss of use after the vessel was negligently damaged by the dry dock
operator, its application has not been confined to contract cases, but rather it has
become “a pragmatic limitation imposed by the Court upon the tort doctrine of
foreseeability.” Louisiana ex rel. Guste v. M/V TESTBANK, 752 F.2d 1019, 1023
(5th Cir. 1985), cert. denied, 477 U.S. 903, 106 S.Ct. 3271 (1986).

In this appeal, plaintiffs argue that they fall within the exception to Robins
afforded to commercial fishermen, as recognized in the federal district court ruling
of Louisiana ex rel. Gustev. M/V TESTBANK, 524 F .Supp. 1170 (E.D. La. 1981), and
in Union Oil Co. v. Oppen, 501 F.2d 558 (9th Cir. 1974). Plaintiffs also rely upon
two other federal district court cases in which, they contend, other similarly-situated
claimants have recovered economic damages under state tort law. See Shaughnessy
v. PPG Indus., Inc., 795 F.Supp. 193 (W.D. La. 1992), and Maddox v. Int’l Paper
Co., 47 F.Supp. 829 (W.D. La. 1942). Defendants respond that Shaughnessy and
Maddox are distinguishable, in that those plaintiffs were riparian landowners as well,
and that the one Louisiana state court case to address this issue, Dempster v. Louis
Eymard Towing Co., Inc.,503 S0.2d 99 (La.App. 5 Cir.), writ denied, 505 S0.2d 1136
(La.1987), held that fishermen did not have a cause of action for economic loss
arising from the destruction of a fishing site. After reviewing the above
jurisprudence, and the many other cases cited by both sides to this controversy, we
find Defendants’ arguments to be persuasive.

In TESTBANK, 524 F.Supp. at 1173, the federal district court recognized that
claims for economic loss of commercial fishermen deserve special attention, as

“[t]raditionally, seamen have been recognized as favored in admiralty and their



economic interests require the fullest possible legal protection.” Accordingly, the
district court refused to dismiss the economic claims of commercial fishermen “even
in the absence of any proprietary rights over aquatic life.” Id. We note that the facts
of TESTBANK occurred in a purely maritime setting, as the damage to the commercial
fishing industry was caused by the collision of two vessels on a navigable waterway.
Also, the commercial fishermen in TESTBANK and in Oppen, 501 F.2d 558, appear
to be “Jones Act” seamen, subject to the “perils of the sea,” which is not the case
here. Similarly, Plaintiffs reliance on Poe v. PPG Industries,00-1141 (La.App. 3 Cir.
3/28/01), 782 So.2d 1168, writ denied, 01-1239 (La. 6/22/01), 794 So.2d 801, is
misplaced, as this court clearly stated that it was applying maritime law in that case.

In Shaughnessy, 795 F.Supp. 193, the owner of a fishing and hunting guide
service filed suit when his bookings dropped significantly after the defendant,
described by the court as a “land based polluter,” allegedly contaminated the waters
in which his clients fished. /d. at 195. Although the court also concluded that the
plaintiff should be protected in the same manner as the commercial fisherman in
TESTBANK, 524 F.Supp. 1170, central to its analysis in permitting the suit to survive
summary judgment under state law was the plaintiff’s status as a riparian landowner.
In addition to applying La.Civ.Code art. 2315, the court concluded that the plaintiff
could recover under La.Civ.Code art. 656 as the owner of a servient estate whose
servitude has become more burdensome through the actions of the owner of the
dominant estate. That the plaintiff was a landowner led the court to observe:
“Economic damages to fishing businesses, combined with damage to a riparian estate
have often been found to be actionable in various jurisdictions.” Shaughnessy, 795

F.Supp. at 196 (emphasis added). As authority for allowing the case to proceed under



La.Civ.Code art. 2315, the court cited Maddox, 47 F.Supp. 829, a case in which the
plaintiff was also a riparian landowner.’

In Dempster, 503 So.2d 99, the court was presented with plaintiffs whose
positions are more analogous to those in the case sub judice. In that case, two
fishermen filed suit for the loss of a fishing site, seeking to recover for the loss of
their nets, the loss of the catch in the nets, and the loss of future profits from the use
ofthe fishing site. The fifth circuit affirmed summary judgment dismissing plaintiffs’
economic damage claims based upon the same rationale applied by the trial court in
the present case: “[a]s plaintiff had no proprietary interest in the fish which were at
large in the waters, and no right to object to the state’s interfering with the exercise
of the fishing privilege granted, it has no right to complain and claim damages.” Id.
at 101 (quoting Vanacor v. Dep’t of Wildlife & Fisheries, 483 So.2d 1127, 1130
(La.App. 5 Cir. 1986) (emphasis added) (alteration in original)). The court also
addressed one of Plaintiffs’ arguments herein, namely that regulatory cases such as
Vanacor cannot be applied to defeat their tort claims, by stating:

Although Vanacor, supra dealt with the ability of the state to
regulate fishing, we also find it applicable to the instant case which
concerns the rights of a tortfeasor to recover damages for the future loss
of fish insofar as holding that the appellants have no proprietary
interest in the fish at large in the state waters.

Dempster, 503 So.2d at 101 (emphasis added). Additionally, we note that the
supreme court reiterated the above principle in Louisiana Seafood Management

Council v. Louisiana Wildlife & Fisheries Commission, 97-1367, p. 8 (La. 5/19/98),

715 So.2d 387, 392, in finding that licensed commercial fishermen had no cause of

’As shown in a later proceeding, Maddox v. International Paper Co., 105 F.Supp. 89 (W.D.
La..1951), aff’d, 203 F.2d 88 (5th Cir. 1953), the plaintiff was allowed to recover for the total
destruction of his fishing camp, the loss of improvements placed on his property, and the loss of the
probable sale of two campsites.



action under the “taking clause” of the United States Constitution as to the loss of
fishing profits brought about by the state’s regulatory actions:

The lack of any property interest in the fish in the waters is
well-settled, statutorily and judicially. See La.Civ.Code arts. 450, 452;
La.Rev.Stat. 56:3. In LaBauve v. Louisiana Wildlife & Fisheries
Comm’n,444 F.Supp. 1370 (E.D.La.1978), the court explained that “fish
which are at large in state waters are the property of the state, as public
or common things;” that “an individual has no proprietary interest in the
fish he is prevented from catching;” and that “an individual has no
proprietary right to fish commercially in state waters.” 444 F.Supp. at
1378. Fishermen’s inability to establish a private property interest in
free-swimming corporeal fish has precluded recovery under this theory.
Douglas F. Britton, The Privatization of the American Fishery:
Limitations, Recognitions, and the Public Trust,3 Ocean & Coastal L.J.
217,236 (1997) (noting that under these circumstances fishermen have
beenregarded as “possessing no compensable, or prosecutable, property
interests” for takings claims purposes).

Plaintiffs also contend that they have a cause of action under La.Civ.Code art.
667," arguing that their fishing licenses place them in the category of “persons
holding rights derived from the landowner,” as were the successful oyster lessees in
Inabnet v. Exxon Corp., 93-681, p. 12 (La. 9/6/94), 642 So.2d 1243, 1251. We
disagree. As explained in Louisiana Seafood Management Council, 715 So.2d at 392

(emphasis added), a commercial fishing license is “a state-granted privilege subject

*Louisiana Civil Code Article 667 (emphasis added) provides:

Although a proprietor may do with his estate whatever he pleases, still he
cannot make any work on it, which may deprive his neighbor of the liberty of
enjoying his own, or which may be the cause of any damage to him. However, if the
work he makes on his estate deprives his neighbor of enjoyment or causes damage
to him, he is answerable for damages only upon a showing that he knew or, in the
exercise of reasonable care, should have known that his works would cause damage,
that the damage could have been prevented by the exercise of reasonable care, and
that he failed to exercise such reasonable care. Nothing in this Article shall preclude
the court from the application of the doctrine of res ipsa loquitur in an appropriate
case. Nonetheless, the proprietor is answerable for damages without regard to his
knowledge or his exercise of reasonable care, if the damage is caused by an
ultrahazardous activity. An ultrahazardous activity as used in this Article is strictly
limited to pile driving or blasting with explosives.



to such limitations as the state may impose in the exercise of its police power.” Thus,
a fishing license is issued by the state in the exercise of its regulatory and police
powers, as opposed to its capacity to lease a specific area of land as a landowner.
Further, as the court explained in Dumas v. Angus Chemical Co., 31,400, p. 16
(La.App. 2 Cir. 1/11/99), 728 So.2d 441, 451, writ denied, 99-751 (La. 4/30/99), 741
So.2d 19:

[N]ot every claimant is within the class of people to whom a duty is
owed under Article 667. The term “proprietor” in Article 667 has been
interpreted to apply not only to a landowner, but also to any person
whose rights derive from the owner. Inabnet v. Exxon Corp., 93-0681
(La.9/6/94), 642 So.2d 1243. A landowner, however, does not owe a
duty under Article 667 to everyone: “Persons that do not qualify as
proprietors, such as guests, contractors, and members of the public, may
have a variety of remedies against a landowner under the law of
delictual obligations . . ., but not for violation of obligations established
by Articles 667 and 668.” [A. N.] Yiannopoulos, [4 Civil Law Treatise
(1997) Predial Servitudes], § 44.

Based upon the above, we find that the trial court properly granted Defendants’
exception of no cause of action as to Plaintiffs’ state law claims. Accordingly, the
judgment of the trial court is affirmed at Plaintiffs’ cost.

AFFIRMED.
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