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SULLIVAN, Judge.

At issue in this writ application is whether the trial court properly denied
summary judgment sought by Liberty Mutual Insurance Company (Liberty Mutual)
regarding a commercial general liability (CGL) policy it issued to S & B Engineers
& Constructors, Ltd. (S & B). For the following reasons, we deny the writ.

Facts

Inthe mid-1990’s, Conoco discovered that ethylene dichloride (EDC) had been
discharged on its premises. As a result of the EDC discharge, Conoco contracted
with S & B and numerous other contractors to recover the discharged EDC and to
remediate EDC-damaged property at their Westlake, Louisiana site. Conoco’s
contract with S & B is dated October 7, 1994. Pursuant to their contracts with
Conoco, S & B and the other contractors were obligated to maintain CGL policies
which provided $1 million in liability coverage and named Conoco as an “additional
assured.” Liberty Mutual sold S & B two CGL policies dated January 1, 1994 and
January 1, 1995, which contained blanket additional insured endorsements that
provide additional insured coverage to Conoco.

After working at Conoco’s site, employees of many of Conoco’s EDC
contractors filed suit against Conoco, seeking damages for injuries they allegedly
suffered as a result of being exposed to EDC. Conoco settled the employees’ claims,
then filed this suit, contending that Liberty Mutual’s policies provide coverage for the
employees’ claims.

Liberty Mutual filed a motion for partial summary judgment, seeking a
declaratory judgment that Texas law governs the interpretation of'its policies and that,
pursuant to Texas law, the total pollution exclusions contained in the two policies

exclude coverage for Conoco in the underlying lawsuits. In opposition, Conoco



argued that Louisiana law, which may result in coverage for the underlying lawsuits,
should be applied to interpret the policy. After a hearing, the trial court denied the
motion. Liberty Mutual urges in this writ application that the trial court erred in
denying its motion.

Summary Judgment

A motion for summary judgment will be granted “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to material fact, and that mover is entitled to
judgment as a matter of law.” La.Code Civ.P. art. 966(B). Summary judgment is
favored and shall be construed “to secure the just, speedy, and inexpensive
determination of every action.” La.Code Civ.P. art. 966(A)(2).

The mover bears the initial burden of proof to show that no genuine issue of
material fact exists. However, if the mover will not bear the burden of proof at trial,
he need not negate all essential elements of the adverse party’s claim, but he must
point out that there is an absence of factual support for one or more elements essential
to the claim. La.Code Civ.P. art. 966(C)(2). Once the mover has met his initial
burden of proof, the burden shifts to the nonmoving party to produce factual support
sufficient to establish that he will be able to satisfy his evidentiary burden at trial. /d.

Appellate courts review motions for summary judgments de novo, asking the
same questions the trial court asks to determine whether summary judgment is
appropriate. Champagne v. Ward, 03-3211 (La. 1/19/05), 893 So.2d 773. This
inquiry seeks to determine whether any genuine issue of material fact exists and
whether the mover is entitled to judgment as a matter of law. La.Code Civ.P. art.

966(B). “A fact is material if it potentially insures or precludes recovery, affects a



litigant’s ultimate success, or determines the outcome of a legal dispute.” Hines v.
Garrett, 04-806, p. 1 (La. 6/25/04), 876 So.2d 764, 765.
Discussion

Liberty Mutual maintains that the choice of law analysis provided in the
Louisiana Civil Code mandates that Texas law be applied to the interpretation of its
policies and that, pursuant to Texas law, the total pollution exclusion contained in
those policies excludes coverage for Conoco’s demands against it. Articles 3515 and
3537 of the Louisiana Civil Code are at issue here. Article 3515 provides:

Except as otherwise provided in this Book, an issue in a case
having contacts with other states is governed by the law of the state
whose policies would be most seriously impaired if its law were not
applied to that issue.

That state is determined by evaluating the strength and pertinence
of the relevant policies of all involved states in the light of: (1) the
relationship of each state to the parties and the dispute; and (2) the
policies and needs of the interstate and international systems, including
the policies of upholding the justified expectations of parties and of
minimizing the adverse consequences that might follow from subjecting
a party to the law of more than one state.

Article 3537 states:

Except as otherwise provided in this Title, an issue of
conventional obligations is governed by the law of the state whose
policies would be most seriously impaired if its law were not applied to
that issue.

That state is determined by evaluating the strength and pertinence
of the relevant policies of the involved states in the light of: (1) the
pertinent contacts of each state to the parties and the transaction,
including the place of negotiation, formation, and performance of the
contract, the location of the object of the contract, and the place of
domicile, habitual residence, or business of the parties; (2) the nature,
type, and purpose of the contract; and (3) the policies referred to in
Article 3515, as well as the policies of facilitating the orderly planning
of transactions, of promoting multistate commercial intercourse, and of
protecting one party from undue imposition by the other.



Liberty Mutual argues that these conflict of law articles and the jurisprudence
interpreting them mandate a conclusion that Texas law governs the interpretation of
its policies. It outlines the factors which it contends require application of Texas law:

1) S & B is located in Houston, Texas;

2)  the Liberty Mutual office which sold the two policies at issue is
located in Houston, Texas; and

3)  the Liberty Mutual polices at issue were negotiated, executed,
issued, and delivered in Texas.

Liberty Mutual cites a number of cases in which various Louisiana courts have
considered similar choice of law conflicts and determined that the law of the state
where the insurer and the insured were located and the policies were sold and
delivered governed interpretation of the contracts. See Murden v. Acands, Inc., 04-
2122,05-319 (La. 12/14/05),921 So.2d 165, Harrison v. R.R. Morrison & Son, Inc.,
37,992 (La.App. 2 Cir. 12/10/03), 862 So0.2d 1065, writ denied 04-101 (La. 3/19/04),
869 So.2d 857; Norfolk S. Corp. v. Ca. Union Ins. Co., 02-369, 02-371, 02-372
(La.App. 1 Cir. 9/12/03), 859 So.2d 167, writ denied, 03-2742 (La. 12/19/03), 861
So.2d 579; Shell Oil Co. v. Hollywood Marine, Inc.,97-106,97-611 (La.App. 5 Cir.
10/15/97), 701 So.2d 1038; and Holcomb v. Universal Ins. Co., 93-1424 (La.App. 3
Cir. 6/1/94), 640 So.2d 718, writ denied, 94-1740 (La. 10/7/94), 644 So.2d 643. See
also Resure, Inc. v. Chem. Distrib., Inc.,927 F. Supp. 190 (M.D. La. 1996), aff’d 114
F.3d 1184 (5" Cir. 1997), cert. denied, 523 U.S. 1072, 118 S.Ct. 1511 (1998).

Conoco makes a number of arguments against summary judgment and why
Louisiana law should be applied to the interpretation of Liberty Mutual’s policies.

One of those arguments is that summary judgment is premature at this time because



additional discovery is necessary before an adequate conflict-of-laws analysis can be
made.

An analysis under Articles 3515 and 3537 is fact intensive. Liberty Mutual
relies on Article 3537, which identifies numerous factors that must be considered in
an analysis thereunder: (1) the pertinent contacts of each state to the parties and the
transaction, including the place of negotiation, formation, and performance of the
contract, the location of the object of the contract, and the place of domicile, habitual
residence, or business of the parties; (2) the nature, type, and purpose of the contract;
and (3) the policies referred to in Article 3515, as well as the policies of facilitating
the orderly planning of transactions, of promoting multistate commercial intercourse,
and of protecting one party from undue imposition by the other.

Liberty Mutual filed its motion for partial summary judgment on April 25,
2005. Conoco filed its opposition to the motion of June 20, 2005, arguing in part that
Liberty Mutual’s motion was not supported by admissible evidence. On July 1,2005,
Liberty Mutual filed a supplemental memorandum in support of its motion to which
it attached an affidavit executed by Richard Ruse, the agent who sold S & B its
policy. Mr. Ruse stated that he negotiated and handled the issuance of the policies
Liberty Mutual sold to S & B which are at issue here and that all actions regarding
S & B’s purchase of those policies, i.e., negotiations, issuance, and delivery occurred
in Houston, Texas. In many respects, his statements were non-specific and self-
serving; they essentially tracked the factors enumerated in Article 3537.

One of Conoco’s arguments to the trial court was that it had outstanding
discovery, including a motion to compel discovery and a request for a corporate

deposition of Liberty Mutual, which needed to be completed before Liberty Mutual’s



motion should be considered. In its reasons for judgment, the trial court identified
the need for additional discovery as one reason for denying summary judgment.
Shortly thereafter, Conoco continued its attempts to depose Liberty Mutual
representatives; however, Liberty Mutual refused the requested discovery because of
this pending writ application.

Initially, we observe that Richard Ruse’s affidavit was not filed fifteen days
before the hearing as required by La.Code Civ. P. art. 966(A). More importantly, the
affidavit does not detail what the “negotiations” between S & B and Liberty Mutual
involved. Did S & B simply request a CGL policy with an blanket additional insured
provision or did representatives of both companies negotiate back and forth regarding
specific coverage provisions and exclusions to be included in the policies? Was the
additional insured endorsement negotiated between S & B and Liberty Mutual or did
S & B simply request the endorsement with no discussion at all? Did S & B question
the application of the additional insured endorsement regarding contracts it performed
outside the state of Texas? We find this important as S & B is in the business of
remediating hazardous waste sites and the companies with which it contracts for these
services may often require additional insured endorsements. Additionally, as noted
by the trial judge, was the premium charged for the additional insured endorsement
a flat rate premium or was it calculated based on factors which are pertinent to the
issues here?

We have considered the numerous cases cited by Liberty Mutual which
indicate it would be appropriate to apply Texas law to the insurance coverage issues
presented here. However, there is no discussion in those cases of the specific facts

outlined above which we believe are pertinent to a choice of law analysis of the



factors here. We cannot tell from the discussions in those cases whether there was
extensive discovery concerning the negotiation and issuance of the policies, whether
the negotiations for the issuance of the policies were detailed, or whether a simple
request for a policy was submitted by the insured to its insurer.

Mr. Ruse’s affidavit and Liberty Mutual’s policies do not allow for a complete
and adequate analysis of the factors and policies enumerated in Articles 3515 and
3537. Consequently, Liberty Mutual has not established that it is “entitled to
judgment as a matter of law.” La.Code Civ.P. art. 966 (A)(2).

Disposition

There was no error in the trial court’s ruling.

WRIT DENIED.
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