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COOKS, Judge.

This litigation arises out of the alleged contamination of certain property

located in the Lake St. John oilfield in Concordia Parish, Louisiana.  Plaintiff, Tensas

Poppadoc, Inc., alleged that various oil and gas explorations by several defendants

have contaminated or otherwise damaged its property.  Plaintiff sought compensatory

damages to cover the cost of remediation and restoration, loss of use, diminution of

value, and mental anguish.

A trial date in this matter was tentatively set for May 12, 2008.  After the

Louisiana legislature passed Act 312 of 1996, which was enacted La.R.S. 30:29,

Plaintiff filed a motion in limine, seeking to have the trial court issue an order

requiring that a jury trial be held on the merits of all issues of liability and damages,

including  remediation, before the case can be referred to the Louisiana Department

of Natural Resources (LDNR) pursuant to Act 312.  The trial court granted Plaintiff’s

motion, finding that nothing in Act 312 indicates that the legislature intended to

change the civil procedure with regards to oilfield contamination cases.  As such, the

trial court held that because La.Code Civ.P. arts. 1562 and 1736 prohibit bifurcated

jury trials without the consent of all parties, there should be a single jury trial of all

issues before referring the case to the LDNR.  

Defendants filed a motion to vacate the order granting Plaintiff’s motion in

limine, arguing that there is no reason to wait until after a full trial on the merits

before starting the LDNR administrative process under Act 312.   Following a1
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hearing, the trial court denied Defendants’ motion to vacate and issued the following

written reasons for granting Plaintiff’s motion in limine:

In 2006, the legislature enacted La.[R.S.] 30:29 in Act 312.  This
statute provides certain procedures that must be followed in private suits
for remediation of oilfield sites.

After passage of Act 312, plaintiff filed a motion in limine
seeking an order from the court that requires a jury trial on the merits of
all issues of liability and damages, including remediation, before referral
to the Louisiana Department of Natural Resources under the provisions
of Act 312.  (La.[R.S.] 30:29(C)).  Defendants opposed the motion and
proposed a case management order.  This proposed case management
order requires a “preliminary hearing” wherein the court, without a jury,
determines whether environmental damage exists, and, if so, the parties
responsible therefor.  This proposed case management order further
requires that (1) the case must be referred to LDNR, (2) a decision
regarding cleanup must be made by LDNR, (3) the trial court must
review LDNR’s decision, and (4) the trial court’s judgment approving
or revising the LDNR’s remediation plan must undergo appellate review
before a jury trial is scheduled on plaintiff’s claims.  Defendants argue
that La.R.S. 30:29 prohibits the scheduling of the trial of plaintiff’s
private claims before all appeals are exhausted on any judgment of the
trial court approving or revising the LDNR’s remediation plan.

La.R.S. 30:29 does not provide for a “preliminary hearing.”
Instead, La.R.S. 30:29(C) requires that the determination of the
existence of environmental damage and the parties responsible therefor
be made by the “finder of fact”.  In this case, the “finder of fact” is the
jury.  Code of Civil Procedure Article 1732 provides that a jury trial is
unavailable on cases “where a jury trial is specifically denied by law”.
La.R.S.  30:29 does not “specifically” deny the right to a jury with
regard to the determination of the existence of “environmental damage”
and the “party or parties who caused the damage or who are otherwise
legally responsible therefor. . .”  Since the plaintiff has not waived its
right to a jury trial on the determination of the existence of
environmental damage and the parties responsible therefor, the jury must
be the finder of facts on these issues.  Davis v. Lazarus, 927 So.2d 456
(La. App. 4  Cir. 2006).th

Act 312 contains no language that suggest[s] that the legislature
intended to change the Code of Civil Procedure with regard to oilfield
contamination cases.  The Code of Civil Procedure requires that “there
shall be but one trial” in a jury case absent consent of the parties.  See
La.[Code Civ.P.] articles 1562 and 1736.  Because La.R.S. 30:29
expressly requires the “finder of fact” to determine legally responsible
parties and the existence of environmental damage before referral of the
remediation issue to the LDNR, this court must conduct a single trial of
all issues before any referral to the LDNR.
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Recently, the Fourth Circuit reversed an interlocutory order by the
New Orleans Civil District Court that required two separate jury trials
under Act 312.  In Duplantier Family Partnership, et al vs. BP Amoco,
et al., [07-293 (La.App. 4 Cir. 5/16/07), 955 So.2d 763, writs denied,
07-1241, 07-1265, 07-1271 (La. 9/28/07), 964 So.2d 367, 368] the
Fourth Circuit stated:

[I]f the concept of judicial efficiency and avoidance of
piecemeal litigation were to be maintained, then one trial
of all issues would be the most plausible interpretation of
the statute.  As noted by the plaintiffs, bifurcated trials are
only allowed under the Louisiana Code of Civil Procedure
when there is consent of all parties.  See La. C.C.P. article
1562(A), 1736.  Further, if defendants’ interpretation were
accepted, then there would be two juries, two trials, and at
least two appeals, all of which could result in conflicting
rulings.

Duplantier Family Partnership, et al vs. BP Amoco, et al., No.
2007-C-0293.  As noted by the Fourth Circuit, the Code of Civil
Procedure does not permit bifurcated trials unless the parties consent
otherwise.  The parties have not consented to separate trials in this case.

La.R.S. 30:29(C) provides that the referral to LDNR cannot be
made until there is an admission of liability or a finder of fact has
determined the existence of environmental damage and the parties
responsible therefor.  La.R.S. 30:29(C).  To date, the defendants have
not admitted liability.  Because plaintiff has not consented to a
bifurcated trial, the jury will not make its determination of the existence
of environmental damage and the parties responsible therefor until the
verdict is rendered at the “one trial” permitted under La.[Code Civ.P.]
art. 1736.  Therefore, under the procedural facts of the present case,
La.R.S. 30:29 does not permit referral to LDNR until after the case is
tried to a jury.  For the above reasons, plaintiff’s motion in limine is
GRANTED.

Defendants filed a writ application with this court seeking review of the trial court’s

ruling.  The writ was called up by this court for consideration of the matter on the

merits.

ANALYSIS  

This case is similar to many of the oilfield contamination suits, commonly

referred to as “legacy cases.”  Following the Louisiana Supreme Court’s decision in

Corbello v. Iowa Production, 02-826 (La. 2/25/03), 850 So.2d 686, the number of
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“legacy cases” rose drastically.  Corbello provided a mechanism through which

plaintiffs could obtain damages to remediate and restore their property.  The Corbello

court acknowledged the possible dilemma that a landowner might  use the money

awarded him for restorative purposes for other purposes:

While recognizing the need for a comprehensive body of
legislation wherein the state would oversee the problem of oilfield waste
sites, we note that the legislature was careful not to take away a private
landowner’s right to seek redress against oil companies.

. . .

There is no indication as to whether the legislature contemplated
the fact that private landowners may or may not use the money from the
judgment to restore land, but it is clear that it did not implement a
procedure to ensure that the landowners will in fact use the money to
clean the property.

Id. at 699.
   

In response to this problem, the Louisiana legislature passed Act 312 of 2006,

enacted La.R.S. 30:29, which became effective on June 8, 2006.  That statute sets

forth procedures to be followed in oilfield remediation cases to insure that the funds

awarded by the courts for damages to property will in fact be used to remediate the

subject property. 

Defendants take the position that the LDNR should not wait until after a full

trial before getting involved in making determinations regarding remediation.

Defendants argue because Act 312 places the determinations and implementations of

a remediation plan within the providence of the LDNR and the court, the jury has no

function in determining remediation damages.   They maintain the jury’s role under

Act 312 is limited to determining the amount of damages recoverable for private

claims, not excess remediation claims.  Therefore, Defendants propose a case

management plan which grants the court authority, without a jury, to conduct a

preliminary hearing for the purpose of determining the extent of any property damage
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and the exposure of responsible parties for remediation damages.  The proposed case

management plan also requires referral of the case to LDNR to allow it to make

decisions regarding cleanup and remediation, subject to court approval, before a jury

trial is scheduled for Plaintiff’s private claims.

Defendants take the position that Act 312, and not the Code of Civil Procedure,

should control the proceedings in this case.   As such, Defendants contend the trial

court erred by relying on the general provisions of the Louisiana Code of Civil

Procedure in granting Plaintiff’ s motion in limine.

Plaintiff argues that pursuant to La.R.S. 30:29(C)(1), the LDNR has no role in

the judicial proceedings until after a party admits or the fact finder determines

liability and the existence of environmental damage.  As such, Plaintiff contends the

remediation plans should not be submitted to the LDNR until after a trial on the

merits.

This court addressed a similar situation in Germany v. ConocoPhillips Co., 07-

1145 (La.App. 3 Cir. 3/5/08), ___ So.2d ___.  In that case, landowners sued certain

oil and gas companies to recover for the contamination of their property.  The

defendant oil and gas companies filed a motion in limine to insure that trial on the

matter complied with the procedures provided in La.R.S. 30:29.  The plaintiff

landowners opposed the motion, contending the procedure set forth by the defendants

is not contemplated by La.R.S. 30:29, and would be in derogation of La.Code Civ.P.

arts. 1562 and 1736, which require consent for bifurcated trials.  The trial court

agreed with plaintiffs’ position and concluded “since the parties have not consented

to a bifurcated trial, the entire case shall be tried to the finder of fact and only then

may the case be referred to LDNR.”  Id.  Defendants filed a writ application with this

court.
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This court agreed with the reasoning of the trial court and denied the writ.  We

stated:

We have carefully reviewed Act 312.  Contrary to
ConocoPhillips’ assertions, we do not find that Act 312 clearly provides
for the . . . procedure it advocates.  We find no indication in the Act that
the Legislature intended the procedure to be a deviation from the usual
trial procedure where issues of liability and damages are tried in one
proceeding. ConocoPhillips argues that Subsection H makes it clear that
the statute contemplates first a determination of liability by the trial
court, then referral to LDNR for determination of remediation needed,
and finally return to the trial court for determination of damages.

In our opinion, the Act, specifically Sections A and H, clarifies
that this new judicial procedure for claims, that until now have been
exclusively administrative claims, does not limit a landowner’s recovery
to the award determined by the administrative agency, LDNR.  While
each section states that the landowner has a right to pursue a judicial
remedy and receive a judicial award for private claims, neither provides
that pursuit of that remedy or award is different from the traditional
procedure employed in such litigation.

With regard to Plaintiffs’ contentions, the right to a jury trial in a
civil case is provided for by statute, La.Code Civ.P. arts. 1731 through
1814.  Litigants have a right to trial by jury “[e]xcept as limited by
Article 1732.” None of the exceptions enumerated in Article 1731 apply
to this litigation.  Additionally, pursuant to the Code of Civil Procedure,
issues of liability and damages must be tried together, unless the parties
agree to separate proceedings for liability and damages.  La.Code Civ.P.
arts. 1562, 1736.

 . . .

The issues presented herein have been addressed by the fourth
circuit in Duplantier Family Partnership v. BP Amoco, an unpublished
opinion bearing docket number 07-293 (La.App. 4 Cir. 5/16/07), 955
So.2d 763, writs denied, 07-1241, 07-1265, 07-1271 (La. 9/28/07), 964
So.2d 367, 368.  In Duplantier, the court observed that the legislature’s
enactment of La.R.S. 30:29 was to ensure that the funds awarded by
courts for the remediation of property damaged by oil and gas
exploration and production are used for that purpose but pointed out that
the legislature has not limited a property owner’s private right of action
for damages in such cases.  The court also considered that the supreme
court has not limited a property owner’s “recovery for remediation . . .
to tort damages.”  Id. at 25 (citing Corbello v. Iowa Prod., 02-826 (La.
2/25/03), 850 So.2d 686).  The fourth circuit concluded that dicta in
Corbello indicates that “all claims, both tort and contractual, should be
considered at the same time in order to determine the full extent of
damages owed to the property owner.”  Id. at 26.
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As to the procedure advocated by the defendants, the fourth
circuit opined that for judicial efficiency and the avoidance of piecemeal
litigation “one trial of all issues” is the most “plausible interpretation of
the statute.”  Id.  The court also noted that consent of all parties is
required to bifurcate trials, La.Code Civ.P. arts. 1562, 1736, and that
under ConocoPhillips interpretation, “there would be two juries, two
trials, and at least two appeals, all which could result in conflicting
rulings.”  Id.

We agree with the reasoning and determination of the fourth
circuit in Duplantier and the trial court herein that the trial in this matter
must be tried in its entirety to the fact finder then referred to LDNR.

Id. at ___.   

Less than one month after this court’s decision in John L. Germany, et al. v.

ConocoPhillips Co., et al., another panel of this court faced a similar situation.  In

another oilfield contamination case, Bernard v. BP America Production Co., 07-1249,

p. ___ (La.App. 3 Cir. 4/2/08), ___ So.2d ___, the plaintiffs therein sought

supervisory writs with this court challenging the trial court’s ruling requiring that

“liability issues be tried first, followed by proceedings before the [LDNR], with the

trial of claims for damages in excess of the plan resulting from the LDNR process to

be held after that process has concluded.” A panel of this court granted the writ and

reversed the trial court’s ruling, stating as follows:

The issues herein involve the interpretation of La.R.S. 30:29, as enacted
by La. Acts No. 312, § 1 of the Louisiana legislature.  Based on this
court’s recent ruling in John L. Germany, et al. v. ConocoPhillips Co.,
et al., 07-1145 (La.App. 3 Cir. 3/5/08), ___ So.2d ___, and Duplantier
Family Partnership v. BP Amoco, 07-293 (La.App. 4 Cir. 5/16/07), 955
So.2d 763, writs denied, 07-1241, 07-1265, 07-1271 (La. 9/28/07), 964
So.2d 367, 368, we grant this writ, make it peremptory, and reverse the
trial court ruling.  We remand this case to the trial court for a single trial
to the fact finder of all issues before the case is remanded to the LDNR.

Id. at ___.

In its brief to this court, Defendants argued the reasoning in Duplantier was

“faulty.”  However, the Louisiana Supreme Court denied writs in Duplantier and two

decisions of this court have cited with approval the Duplantier case.  We agree with



  We note that on April 11, 2008, Defendants filed a “Joint Admission and2

Motion for Entry of Order to Submit Plan and Stay of Other Proceedings Under
La.R.S. 30:29.”  On May 5, 2008, the trial court denied the motion.  Defendants have
submitted a letter brief to this court concerning the denial of that motion.  The issue
of the correctness of the trial court’s denial of the “Joint Admission” is not before the
court in this writ application.  The only issue before this court in this writ proceeding
is the proper trial plan to be employed in a proceeding under La.R.S. 30:29. 
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the trial court that La.R.S. 30:29(C) provides that referral to LDNR must await a

determination by the fact finder on whether environmental damage exists and who are

the responsible parties.  Since Plaintiff has not consented to a bifurcated trial, the jury

will not determine whether environmental damage exists until the verdict is rendered

at the “one trial” permitted under La.Code Civ.P. art. 1736.  The overlapping

evidence in the two trials proposed by Defendants would greatly increase the risk of

contradictory findings.  We fully agree with the fourth circuit in Duplantier and this

court in Germany “that for judicial efficiency and the avoidance of piecemeal

litigation ‘one trial of all issues’ is the most ‘plausible interpretation of the statute.’”

Germany, at ___, quoting Duplantier, 955 So.2d at 26.  Thus, we affirm the trial

court’s holding that pursuant to La.R.S. 30:29, there should be a single trial of all

issues before the case is referred to LDNR.2

WRIT DENIED.
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