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AMY, Judge.

The State of Louisiana and certain tobacco manufacturers entered into a Master
Settlement Agreement as the result of a suit filed by the State seeking damages related
to the use of tobacco products. The manufacturers filed a motion to compel
arbitration after an independent auditor did not apply an adjustment possible under
the agreement in its calculation of the annual payment owed by the manufacturers.
The trial court denied the motion to compel arbitration. For the following reasons,
we reverse and enter judgment granting the motion to compel arbitration.

Factual and Procedural Background

Louisiana, through its Attorney General, filed an action against tobacco
manufacturers in 1998 seeking damages allegedly related to certain business practices
of the manufacturers. Other states filed similar suits in their own courts.

In resolution of the claims, four tobacco manufacturers, the Original
Participating Manufacturers (OPMs) and the various states, including Louisiana,
entered into a Master Settlement Agreement (the MSA), which provided for annual
payments by the OPMs to the settling states. The MSA anticipated that additional
manufacturers, the Subsequent Participating Manufacturers (SPMs), would join the
settlement. The MSA requires annual payments to the states from both sets of the
Participating Manufacturers (PMs).

The MSA further provides for an Independent Auditor to calculate and
determine, according to guidelines provided, the annual payments due from the PMs
to each settling state. Included in the calculation guidelines are a number of possible
adjustments, offsets, and reductions. One such adjustment, the Non-Participating
Manufacturer Adjustment, considers the PMs’ loss of market share to Non-
Participating Manufacturers. In the event that participation in the MSA is a

significant factor in the PMs’ loss of market share, the Independent Auditor is to



reduce the PMs’ payments accordingly. However, in the event that a state diligently
enforces its Qualifying Statute', the Non-Participating Manufacturer Adjustment is
inapplicable to the payment owed to that state.

The present cause relates to the availability of the Non-Participating
Manufacturer Adjustment to the 2003 payments. In its 2003 calculations, the
Independent Auditor refused to determine the issue of whether some states diligently
enforced their Qualifying Statute after a finding that it was not qualified to do so and,
accordingly, did not include a Non-Participating Manufacturer Adjustment in the
calculation for the 2003 payment. Thereafter, the PMs requested that the dispute
surrounding diligent enforcement and the adjustment be submitted to arbitration as,
it alleged, the MSA required. The states, including Louisiana, argued that any
determinations regarding diligent enforcement were not covered by the scope of the
MSA’s arbitration provision. The record discloses that the dispute as to the scope of
the arbitration clause has proceeded through the courts of the various states.’

In October 2006, the OPMs instituted this matter in the Fourteenth Judicial

' The MSA defines a Qualifying Statute as “a Settling State’s statute, regulation, law and/or
rule . . . that effectively and fully neutralizes the cost disadvantages that the Participating
Manufacturers experience vis-a-vis Non-Participating Manufacturers within such Settling State as
a result of the provisions of this Agreement.”

* As the MSA requires the Independent Auditor to assess the manufacturers’ payments and
then allocate those payments between the settling states, the inapplicability of the Non-Participating
Manufacturer Adjustment to one state affects the remaining states. Section IX(d)(2)(C) provides:

(C)  The aggregate amount of the NPM Adjustments that would have
applied to the Allocated Payments of those Settling States that are not subject to an
NPM Adjustment pursuant to subsection (2)(B) shall be reallocated among all other
Settling States pro rata in proportion to their respective Allocable Shares (the
applicable Allocable Shares being those listed in Exhibit A), and such other Settling
States’ Allocated Payments shall be further reduced accordingly.

> While we do not rely on foreign jurisprudence in our analysis, the record contains

numerous opinions from courts in various settling states addressing the questions addressed herein.
These courts have uniformly ordered arbitration of the issues raised.
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District Court®, with the filing of a Motion to Enforce the Arbitration Provisions of
the Master Settlement Agreement and Compel Arbitration. The SPMs joined in the
filing. Following a hearing, the trial court denied the motion to compel arbitration.’
After the denial of the order was reduced to a final judgment, the PMs appealed the
denial of the motion to compel arbitration. They also filed applications for
supervisory writs. This court consolidated the matters for review into this appeal.
Discussion

Scope of the Arbitration Clause

In sum, the question before this court is whether the entire dispute presently
between the parties is subject to the arbitration provision of the MSA. The PMs
assert that both the question of whether Independent Auditor should have applied the
Non-Participating Manufacturer Adjustment and the question of whether the State

did, in fact, diligently enforce its Qualifying Statute should be subject to arbitration.

* Through Subsection VII(a) of the MSA, the parties acknowledged that the district court that
initially approved and entered the settlement retains “exclusive jurisdiction for the purposes of
implementing and enforcing [the MSA] and the Consent Decree as to such Settling State . . . and .

. shall be the only court to which disputes under this Agreement or the Consent Decree are
presented as to such Settling State.” In Louisiana, the Fourteenth Judicial District Court entered the
judgment approving of the MSA. However, several exceptions to the acknowledgment of
jurisdiction are listed in the MSA, including the arbitration provision of Subsection XI(c) under
review.

> The trial court explained in its written reasons for ruling:

This court finds the argument of the State compelling. The dispute between
the parties is based on a /ack of a determination made by the Independent Auditor
rather than a determination. While the MSA § [ XI](c) states any dispute, controversy
or claim arising out of or relating to calculations performed by, or any determinations
made by, the Independent Auditor, this court does not find that this includes a
diligent enforcement determination. Diligent enforcement of a Settling State’s
Qualifying Statute is a legal issue outside the scope of an Independent Auditor’s
function. Because it is a determination that an Independent Auditor cannot make, the
issue does not fall under the arbitration provision of the MSA. The PMs contend that
arbitration of the parties’ dispute over the 2003 NPM Adjustment is required under
the MSA. The State concedes that the issue of whether the Independent Auditor’s
alleged “presumption” of diligent enforcement is arbitrable. Insofar as this is a
dispute over the diligent enforcement of the Qualifying Statute, the Motion to
Enforce the Arbitration Provisions of the Master Settlement Agreement and Compel
Arbitration is denied.



The State concedes that the question of whether the Independent Auditor
correctly denied the application of the Non-Participating Manufacturer Adjustment
should be resolved by the arbitration panel. However, it asserts that the question of
diligent enforcement is a separate and distinct issue that must be tried by the court.
In fact, it questions whether the latter issue is even appropriate for review. Instead,
it contends that, because the Independent Auditor refused to consider diligent
enforcement, it did not make a determination and the arbitration provision of the
MSA is therefore, inapplicable. The trial court agreed with the State’s position in this
regard.

This case is one of contract interpretation, which La.Civ.Code art. 2045 defines
as “the determination of the common intent of the parties.” If the contract’s wording
is “clear and explicit and lead[s] to no absurd consequences, no further interpretation
may be made in search of the parties’ intent.” La.Civ.Code art. 2046. “The words of
a contract must be given their generally prevailing meaning.” La.Civ.Code art. 2047.
However, if words are susceptible of different meanings, they “must be interpreted
as having the meaning that best conforms to the object of the contract.” La.Civ.Code
art. 2048. Finally, “[e]ach provision in a contract must be interpreted in light of the
other provisions so that each is given the meaning suggested by the contract as a
whole.” La.Civ.Code art. 2050.

The MSA’s arbitration provision, appearing in Subsection XI(c), states:

(c)  Resolution of Disputes. Any dispute, controversy or claim
arising out of or relating to calculations performed by, or any
determinations made by, the Independent Auditor (including, without
limitation, any dispute concerning the operation or application of any of
the adjustments, reductions, offsets, carry-forwards and allocations
described in subsection IX(j) or subsection XI(1)) shall be submitted to
binding arbitration before a panel of three neutral arbitrators, each of

whom shall be a former Article III federal judge. Each of the two sides
to the dispute shall select one arbitrator. The two arbitrators so selected




shall select the third arbitrator. The arbitration shall be governed by the
United States Federal Arbitration Act.

Subsection 1X(j), referenced above, addresses “Order of Application of
Allocations, Offsets, Reductions and Adjustments.” The sixth such allocation, offset,
or reduction listed is the Non-Participating Manufacturer Adjustment and instructs
that it “shall be applied to the results of clause “Fifth” pursuant to subsection IX(d)(1)
and (d)(2) (or, in the case of payments due from the Subsequent Participating
Manufacturers, pursuant to subsection 1X(d)(4))[.]” Subsection IX(d)(1) sets forth
the Non-Participating Manufacturer Adjustment calculation whereas Subsection
[X(d)(2) contains the diligent enforcement exception.

The arbitration provision is a broad one, including disputes, controversies, or
claims “arising out of or relating to” the Independent Auditor’s calculations and
determinations. Inthe present matter, the Independent Auditor calculated the annual
payment due and did not include the Non-Participating Manufacturer Adjustment
listed in Subsection 1X(j) as urged by the PMs. This action involved an express
determination to refrain from considering the related issue of whether the State
diligently enforced its Qualifying Statute. It was the Independent Auditor’s refusal
to apply the adjustment to its calculations, which the MSA relates to the issue of
diligent enforcement, that created the present dispute, i.e., the present dispute is one
“arising out of or relating to calculations performed by, or any determinations made
by, the Independent Auditor.”

Further, Subsection XI(c) provides, in a nonexclusive list, examples of
arbitrable disputes. Among those listed in its parenthetical are “dispute[s] concerning
the operation or application of any of the adjustments, reductions, offsets, carry-
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forwards and allocations described in subsection IX(j)[.]” The Non-Participating



Manufacturer Adjustment is listed as the sixth such allocation, offset, reduction or
adjustment in Subsection [X(j). Again, the issue of diligent enforcement is integral
to the operation/application of the Non-Participating Manufacturer Adjustment.

Inlight of the clear and explicit language of Subsection XI(c), we conclude that
the issue of the application of the Non-Participating Manufacturer Adjustment must
be presented to the arbitration panel provided for therein. The claim regarding
whether the State diligently enforced its Qualifying Statute clearly arises from the
refusal to apply that adjustment. Thus, the arbitration provision anticipates that this
latter claim be referred to the arbitration panel as well. Further, we find no support
for the State’s speculation that an interpretation of the MSA ordering arbitration
would prove more unworkable or cumbersome than separate proceedings in each of
the settling states.

We also observe that the parties agreed that arbitration would be governed by
the United States Federal Arbitration Act, 9 U.S.C. § 1, et seq. Section 2 of which
reflects the favorable treatment afforded arbitration, as it provides:

A written provision in any maritime transaction or a contract

evidencing a transaction involving commerce to settle by arbitration a

controversy thereafter arising out of such contract or transaction, or the

refusal to perform the whole or any part thereof, or an agreement in
writing to submit to arbitration an existing controversy arising out of

such a contract, transaction, or refusal, shall be valid, irrevocable, and

enforceable, save upon such grounds as exist at law or in equity for the

revocation of any contract.
As explained by the United States Supreme Court in Moses H. Cone Memorial Hosp.
v. Mercury Constr. Corp.,460 U.S. 1,103 S.Ct. 927 (1983), Section 2 creates a body
of substantive law favoring arbitration and any doubt as to the scope of arbitrable

issues must be resolved in favor of arbitration. See also La.R.S. 9:4201; Aguillard

v. Auction Management Corp., 04-2804, 04-2857 (La. 6/29/05), 908 So.2d 1.



Accordingly, we find that the trial court erred in denying the motion to compel
arbitration. We grant the motion, ordering that the issues of whether the Independent
Auditor properly excluded the Non-Participating Manufacturer Adjustment from its
calculation and whether the State diligently enforced its Qualifying Statute proceed
to arbitration as anticipated by the Master Settlement Agreement.

The applications for supervisory writs are rendered moot by this determination.

DECREE

For the foregoing reasons, the judgment of the trial court denying the Motion
to Enforce the Arbitration Provisions of the Master Settlement Agreement and
Compel Arbitration is reversed and judgment is entered granting the motion. The
applications for supervisory writs are rendered moot and are hereby dismissed. All
costs of this proceeding are assigned to the State of Louisiana in the amount of
$15,096.41.

REVERSED. MOTION GRANTED. WRITS DISMISSED.
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