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PAINTER, Judge.

On October 5, 2010, this court, sua sponte, issued a rule for the appellants to

show cause, by brief only, why the instant appeal should not be dismissed as having

been taken from a partial, final judgment not designated immediately appealable with

express reasons pursuant to La.Code Civ.P. art. 1915(B), citing R.J. Messinger, Inc.

v. Rosenblum, 04-1664 (La. 3/2/05), 894 So2d 1113.  On October 8, 2010, the co-

trustees of the James H. Guilbeau Charitable Trust (James H. Guilbeau Trust) filed

a Motion to Dismiss Appeal asserting that the appellants’ appeal should be dismissed

for failure to post the suspensive appeal bond timely, or, alternatively, that this court

should dismiss the suspensive appeal and maintain the appeal as devolutive.  For the

reasons discussed below, we dismiss this appeal as having been taken from a non-

appealable, interlocutory order, thereby rendering moot the Motion to Dismiss Appeal

filed by the James H. Guilbeau Trust.

In the course of litigating this succession matter, an issue arose as to the

valuation of certain Sunset Bancorp, Inc., stock.  The trial court conducted a hearing

on the issue and rendered a written judgment on July 12, 2010.  On August 23, 2010,

the appellants, Sunset Bancorp, Inc., and P. Andy Dakin, Caroline D. Bonin, and

Lynette Elliot, trustees of the Sunset Bancorp, Inc., Employee Stock Ownership Trust,

filed their Petition/Motion and Order for Suspensive Appeal with Request for Setting

of Bond for Suspensive Appeal.  The appeal record was lodged in this court, and this

court issued its rule for the appellants to show cause why the appeal should not be

dismissed.  Further, as discussed above, the James H. Guilbeau Trust filed their

motion seeking a complete dismissal of the appeal as untimely perfected or,

alternatively, seeking dismissal of the suspensive appeal, with this court maintaining

the appeal as devolutive only.
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The appellants filed a brief responding to this court’s rule to show cause.

Although no party disputes that other matters remain to be decided, the appellants

argued that this court should not dismiss this appeal.  First, they argued that since the

judgment adjudicates the fair market value of the stock, this court should find that the

judgment is final.  Alternatively, the appellants argue that if the judgment was

required to be designated as immediately appealable, the trial court had, in effect,

designated the judgment appealable by signing the order of appeal.  Consequently,

the appellants ask that this court find that the factors are present which support a

designation of appealability from this judgment pursuant to R.J. Messinger.

As to the appellants’ first argument in support of permitting this appeal, a

review of the record reveals that the judgment appealed is a partial judgment that falls

under the provisions of La.Code Civ.P. art. 1915(B).  After adjudicating the valuation

of the shares of stock and other matters related to the stock, the judgment concludes,

“IT IS FURTHER ORDERED that the Alternative Motion to Distribute Stock to

the Charitable Trust filed by the Trustees of the James H. Guilbeau Charitable Trust

and the University of Louisiana at Lafayette Foundation is set for hearing on

September 17, 2010, at 9:00 a.m.”  Moreover, even appellants recognize that this

judgment was only another step in the litigation of this succession.  Therefore, this

court finds no basis for holding that the appealed judgment is appealable without

designation pursuant to any subparagraph of La.Code Civ.P. art. 1915(A).

Accordingly, we hold that this judgment cannot be appealed without first being

designated as appealable with express reasons.

As stated above, the appellants advance the alternative argument that this court

should hold that the trial court designated the judgment as appealable by signing the

order of appeal.  Several Louisiana courts of appeal have held that this argument is
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without merit.  See for instance Pitts v. Fitzgerald, 2001-543 (La.App. 1 Cir.

5/10/02), 818 So.2d 847, and Deal v. Housing Authority of New Orleans, 1998-1530

(La.App. 4 Cir. 2/17/99), 735 So.2d 685.  Likewise, we find that the signing of the

order of appeal in this case did not constitute a proper designation of this judgment

as immediately appealable.

Finally, the appellants make the argument that this court should find that the

judgment appealed meets the criteria of appealability set forth in R.J. Messinger, 894

So2d 1113.  However, unlike the instant case, in R.J. Messinger the trial court had

designated the partial judgment as final and appealable; the trial court, however, had

failed to provide express reasons why the designation was appropriate.  Thus, the

court specifically stated, “The limited and narrow issue before us is what constitutes

an express determination by the court.”  Id. at 1117.  It was in that context, then, that

the supreme court wrote:

In order to assist the appellate court in its review of designated
final judgments, the trial court should give explicit reasons, either oral
or written, for its determination that there is no just reason for delay.
However, if the trial court fails to do so, we find the appellate court
cannot summarily dismiss the appeal.  For purposes of judicial
efficiency and economy, we approve the approach taken by the First,
Third and Fifth circuits, and hold the proper standard of review for an
order designating a judgment as final for appeal purposes when
accompanied by explicit reasons is whether the trial court abused its
discretion.  If no reasons are given but some justification is apparent
from the record, the appellate court should make a de novo
determination of whether the certification was proper.  Of course, if after
examination of the record the propriety of the certification is not
apparent, the court of appeal may request a per curiam from the trial
judge.  Alternatively, the court of appeal could issue a rule to show
cause to the parties requiring them to show why the appeal should not
be dismissed for failure to comply with La.Code Civ. P. art.1915, when
the propriety of the certification is not apparent and the trial court has
failed to give reasons for its certification.

Id. at 1122.  Since we find that the appealed judgment is not appealable without a

designation and without express reasons for the designation, we dismiss this appeal



4

at appellants’ cost.

Having ordered the complete dismissal of the appellants’ appeal, we find that

the Motion to Dismiss Appeal filed by the James H. Guilbeau Trust has been rendered

moot. 

APPEAL DISMISSED ON RULE TO SHOW CAUSE.
MOTION TO DISMISS APPEAL FILED BY CO-TRUSTEES OF THE JAMES H.
GUILBEAU CHARITABLE TRUST DENIED.


	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

