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EZELL, Judge. 
 

Kayla and Dillard Brazzel appeal the trial court‟s granting of an exception of 

peremption which dismissed all claims against Foundation Specialists, Inc. and Arthur 

Miller Hopkins.  For the following reasons, we affirm. 

FACTS 

 Melanie and James Patterson filed suit against the Brazzels on May 12, 2009, 

alleging defects in the home they purchased from the Brazzels on May 14, 2008.  

They specifically claim that foundation failure caused damage to the concrete slab and 

exterior bricks, in addition to interior damage to floors, walls, and ceilings.  By an 

amending petition, they also named as defendants the builder of the home, Malcolm 

Burns d/b/a Burns Builders; the installer of the post-tension monolithic concrete slab, 

Foundations Specialists, Inc. and its employee, Arthur M. “Doc” Hopkins; and the 

designer of the slab, Robert D. Lee and Robert D. Lee Consulting Engineers, Inc.   

 The Brazzels filed a cross-claim against the other defendants for contribution 

and/or indemnity.  On February 14, 2011, Foundations Specialists and Mr. Hopkins 

filed an exception of peremption alleging that all claims against them were barred by 

peremption under La.R.S. 9:2772.  On March 14, 2011, a hearing on the exception 

was held.  The trial court granted the exception of peremption, and judgment was 

signed on March 25, 2011.  The Brazzels appealed the granting of the exception of 

peremption.   

PEREMPTION 

 The Brazzels claim that the trial court erred in failing to properly interpret and 

apply La.R.S. 9:2772 to their cross-claims for contribution and indemnity against 

Foundation Specialists and Mr. Hopkins by applying a 2003 amendment to La.R.S. 

9:2772, which provides for a five-year preemptive period.  The Brazzels argue that 

they have vested indemnity rights which are not perempted because La.R.S. 9:2772 

provided for a seven-year peremptive period prior to the 2003 amendment.  The 
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Brazzels occupied their home in September 2002.  They filed their cross-claims on 

July 15, 2009.   They argue their cross-claims were within the seven-year time period. 

The supreme court recently addressed this issue in Ebinger v. Venus Const. 

Corp., 10-2516 (La. 7/1/11), 65 So.3d 1279.  The issue before the court was whether a 

construction company‟s third-party demand against a subcontractor was time-barred 

by the application of the peremptive period in La.R.S. 9:2772. 

 In addressing the issue, the supreme court noted that the peremptive period in 

La.R.S. 9:2772 was shortened twice.  Originally, when enacted in 1964, the 

peremptive period was ten years.  In 1999, La.R.S. 9:2772 was amended to shorten 

the period to seven years.  Finally, in 2003, the time period in La.R.S. 9:2772 was 

shortened to five years.   

 In determining which peremptive period applied, the supreme court observed 

that Section 2 of Acts 1999, No. 1024 stated: “„The provisions of this Act shall have 

prospective application only and shall apply to contracts entered into on or after the 

effective date of this Act.‟”  Ebinger, 65 So.3d at 1284.  The 2003 amendment did not 

contain this language.   The supreme court reasoned that the legislature could have 

included the same language in the 2003 Act if it intended for the Act to apply only to 

contracts entered into after its effective date.   

 The supreme court next addressed the issue of whether the right to indemnity 

vested before the 2003 amendment became effective.  The supreme court recognized 

that “[i]demnity is a separate substantive cause of action, independent of the 

underlying wrong.”  Id. at 1286 (citing Nassif v. Sunrise Homes, Inc., 98-3193 (La. 

6/29/99), 739 So.2d 183).  The supreme court also acknowledged that “[a] vested right 

must be absolute, complete and unconditional, independent of a contingency.”  Id. at 

1287 (citing Sawicki v. K/S Stavanger Prince, 01-528 (La. 12/7/01), 802 So.2d 598).  

The supreme then held that the construction company had no claim for 

indemnification because it had neither been sued nor cast in judgment prior to the 
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effective date of the 2003 amendment.  Therefore, the five-year peremptive period 

was applicable.  In Ebinger, 65 So.3d 1279, the five-year peremptive period began to 

run when the homeowners occupied the residence in 1997, so that the construction 

company‟s claim was perempted before its cause of action arose. 

 In the present case, Foundation Specialists and Mr. Hopkins were not sued until 

well after the effective date of the 2003 amendment.  Therefore, the five-year 

peremptive period is applicable to them.  The Brazzels occupied the home in 

September 2002, so that their claim against Foundation Specialists and Mr. Hopkins 

was perempted in September 2007, well before the original suit was filed in 2009. 

 For these reasons, the judgment of the trial court is affirmed.  Costs of this 

appeal assessed to Kayla and Dillard Brazzel. 

 AFFIRMED. 

This opinion is NOT DESIGNATED FOR PUBLICATION. Uniform Rules-

Courts of Appeal. Rule 2-16.3. 


