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GENOVESE, Judge. 

 

In this children in need of care (CINC) case, N.S. and B.S., Sr., the 

biological parents of B.S., K.S., L.S., B.S., Jr., and J.S.,1 appeal the trial court 

judgment declaring their children to be in need of care.  On appeal, the parents 

have filed a Peremptory Exception of No Cause of Action, and the State of 

Louisiana, Department of Children and Family Services (DCFS), has filed a 

Peremptory Exception of Lack of Jurisdiction and a Motion to Dismiss the Appeal.  

For the following reasons, we grant DCFS’s exception and motion and are without 

legal authority to consider the parents’ exception. 

FACTS AND PROCEDURAL HISTORY 

On May 31, 2011, the trial court signed an instanter order placing the minor 

children, B.S., K.S., L.S., B.S., Jr. and J.S., in the custody of DCFS.  Following a 

continued custody hearing that was attended by both parents and their attorneys on 

June 3, 2001, the children remained in DCFS’s custody.  On August 11–12, 2011, 

the trial court held an adjudication hearing which was also attended by both parents 

and their attorneys.  At the adjudication hearing, N.S. and B.S., Sr., through their 

respective attorneys, indicated in open court that an agreement had been reached, 

and each admitted that their children were in need of care.  Each parent likewise, in 

open court, verbally confirmed their understanding of the admission.  Accordingly, 

the trial court signed a CINC adjudication judgment on August 12, 2011, expressly 

stating that the parents “stipulate that the children are in need of care without 

admitting to the allegations of the petition.”   A Letter Notice of Judgment was sent 

to each of the attorneys representing the parents on August 16, 2011.  Neither N.S. 

nor B.S., Sr. filed a motion for new trial.  N.S. and B.S., Sr. filed a Motion for 

Appeal from the August 12, 2011 judgment on November 22, 2011. 

                                                 
1
 Pursuant to Uniform Rules―Courts of Appeal, Rules 5─1 and 5─2, the initials of the parties 

are used to protect and maintain the privacy of the minor children involved in this proceeding. 
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LAW AND DISCUSSION 

In this case, the trial court signed the CINC adjudication judgment on 

August 12, 2011, and it is undisputed that a Letter Notice of Judgment was sent by 

the clerk of court to the respective attorneys of N.S. and B.S., Sr., on August 16, 

2011.  Therefore, since the parents did not file a motion for new trial, the deadline 

for their filing of a motion for appeal was August 31, 2011, fifteen days from the 

mailing of notice of the judgment as per La.Ch.Code art. 332.
2
  The parents did not 

                                                 
2
 Louisiana Children’s Code Article 332 provides: 

 

A. Except as otherwise provided within a particular Title of this Code, 

appeals shall be taken within fifteen days from the mailing of notice of the 

judgment.  However, if a timely application for a new trial is made pursuant to 

Paragraph C, the delay for appeal commences to run from the date of the mailing 

of notice of denial of the new trial motion. 

 

B. Notice of judgment, including notice of orders or judgments taken 

under advisement, shall be as provided in Code of Civil Procedure Article 1913. 

 

C. After judgment is signed, a party may make a written request for a 

motion for new trial on any ground provided by law.  The delay for applying for a 

new trial is three days, exclusive of holidays, and shall commence to run from the 

mailing of notice of judgment.  A motion for new trial shall be decided 

expeditiously and within seven days from the date of submission for decision. 

 

Louisiana Code of Civil Procedure Article 1913 provides: 

 

A. Except as otherwise provided by law, notice of the signing of a final 

judgment, including a partial final judgment under Article 1915, is required in all 

contested cases, and shall be mailed by the clerk of court to the counsel of record 

for each party, and to each party not represented by counsel. 

 

B. Notice of the signing of a default judgment against a defendant on 

whom citation was not served personally, or on whom citation was served through 

the secretary of state, and who filed no exceptions or answer, shall be served on 

the defendant by the sheriff, by either personal or domiciliary service, or in the 

case of a defendant originally served through the secretary of state, by service on 

the secretary of state. 

 

 C. Notice of the signing of a default judgment against a defendant on 

whom citation was served personally, and who filed no exceptions or answer, 

shall be mailed by the clerk of court to the defendant at the address where 

personal service was obtained or to the last known address of the defendant. 

 

 D. The clerk shall file a certificate in the record showing the date on 

which, and the counsel and parties to whom, notice of the signing of the judgment 

was mailed. 

 

E. Repealed by Acts 2008, No. 824, § 5, eff. Jan. 1, 2009. 
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pursue a new trial, and their Motion for Appeal was not filed until November 22, 

2011; accordingly, it was untimely.  Given their failure to timely seek appellate 

relief, this court is without jurisdiction to consider the merits of the parents’ 

appeal;3 therefore, DCFS’s Peremptory Exception of Lack of Jurisdiction is 

sustained.
4
 

Additionally, we find merit in DCFS’s Motion to Dismiss the Appeal.  The 

trial court’s August 12, 2011 CINC adjudication judgment contains a stipulation of 

the parents, through their respective attorneys, that the children were in need of 

care.  This judgment is a consent judgment from which an appeal may not be 

taken.  La.Code Civ.P. art. 2085.
5
 Therefore, because this court lacks jurisdiction 

to consider an untimely appeal, and because this matter presents an attempt to 

appeal a non-appealable judgment, the Motion to Dismiss the Appeal is granted.   

DECREE 

For the reasons assigned, the Peremptory Exception of Lack of Jurisdiction 

filed by the State of Louisiana, Department of Children and Family Services, is 

sustained, and its Motion to Dismiss the Appeal is granted.  Costs of this appeal are 

assessed to N.S. and B.S., Sr. 

EXCEPTION OF LACK OF JURISDICITON SUSTAINED. 

EXCEPTION OF NO CAUSE OF ACTION NOT CONSIDERED. 

MOTION TO DISMISS APPEAL GRANTED. 

                                                 
3
Parish of Jefferson v. McGee, 11-76 (La.App. 5 Cir. 5/24/11), 67 So.3d 640. 

 
4
 Because this court is without jurisdiction, it is likewise without legal authority to consider the 

merits of the Peremptory Exception of No Cause of Action filed by N.S. and B.S., Sr. on appeal. 

 
5
 Louisiana Code of Civil Procedure Article 2085 provides: 

 

An appeal cannot be taken by a party who confessed judgment in the 

proceedings in the trial court or who voluntarily and unconditionally acquiesced 

in a judgment rendered against him.  Confession of or acquiescence in part of a 

divisible judgment or in a favorable part of an indivisible judgment does not 

preclude an appeal as to other parts of such judgment. 

 

 


