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CONERY, Judge. 
 

Louisiana Farm Bureau Casualty Insurance Company (LFBC) and ACCC 

Insurance Company (ACCC) filed concursus proceedings to deposit funds owed as 

the result of an automobile accident for which they provided coverage. The 

proceedings were consolidated. West Calcasieu Cameron Hospital (WCCH), who 

provided medical care to the injured parties, filed a claim in the consolidated 

concursus proceedings.  LFBC and ACCC filed exceptions of prescription which 

were granted. 

WCCH has appealed the judgment of the trial court granting the exceptions 

of prescription.  We agree with the trial court and affirm. 

FACTS AND PROCEDURAL BACKGROUND 

On April 26, 2008, an accident occurred in Cameron Parish between Aaron 

Jinks, a permissive driver who was operating a vehicle belonging to April Young, 

Rita Menard, who was operating her own vehicle, and Joshua Barron, who was 

driving a vehicle owned by his grandmother, Tommie Franks. Mrs. Franks was a 

passenger. As a result of the action, one man, Michael Newkirk, died and two 

others, Tommie Franks and Joshua Barron, were injured.
 1
 The instant suit involves 

only the claims of one of the medical providers, WCCH, for medical care rendered 

to Franks and Barron.  

LFBC and ACCC provided coverage for the accident.  Each filed a 

concursus proceeding in order to deposit funds into the registry of the court.
2
  Each 

named all known claimants in the proceedings, including WCCH.  On September 

2, 2011, WCCH filed answers in each of the proceedings. The proceedings were 

                                                           
1
 The record does not reveal Newkirk’s role in the accident. 

2
 LFBC filed its Petition for Concursus on August 4, 2011, and ACCC filed its Petition for Concursus on 

August 16, 2011. 
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consolidated on September 7, 2011.  On September 9, 2011, Franks filed an 

exception of prescription.  Shelly Barron, natural tutrix of Joshua Barron, filed an 

exception of prescription on January 3, 2012. 

The trial court heard the exceptions on May 9, 2012.  For oral reasons read 

into the record on May 24, 2012, the trial court granted the exceptions of 

prescription and dismissed both suits. Judgment in accordance with the trial court’s 

ruling was signed on July 16, 2012.  

WCCH timely appealed the judgment of the trial court, arguing that it has a 

privilege on the funds under La.R.S. 9:4752, the medical lien statute. The statute 

does not specifically contain a prescriptive period, and, according to WCCH, 

should be strictly construed against prescription.  WCCH further argues that the 

trial court erred in relying on Dauzart v. Financial Indemnity Insurance Co., 10-28 

(La.App. 3 Cir. 6/2/10), 39 So.3d 802, to sustain the exceptions of prescription. 

After reviewing the record, we affirm. 

DISCUSSION 

 

Standard of Review 

When no evidence is submitted in support of a peremptory exception, the 

standard of review is de novo because “the exception raises a question of law and 

the trial court’s decision is based only on the sufficiency of the petition.”  Dauzart, 

39 So.3d at 805 (quoting Fink v. Bryant, 01–0987, (La. 11/28/01), 801 So.2d 346). 

Extinction of Lien 

La.R.S. 9:4752, the medical lien statute under which WCCH claims a 

privilege, states: 

A health care provider, hospital, or ambulance service that 

furnishes services or supplies to any injured person shall have a 

privilege for the reasonable charges or fees of such health care 
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provider, hospital, or ambulance service on the net amount payable to 

the injured person, his heirs, or legal representatives, out of the total 

amount of any recovery or sum had, collected, or to be collected, 

whether by judgment or by settlement or compromise, from another 

person on account of such injuries, and on the net amount payable by 

any insurance company under any contract providing for indemnity or 

compensation to the injured person. The privilege of an attorney shall 

have precedence over the privilege created under this Section. 

 

In its first assignment of error, WCCH argues that the trial court erred in granting 

the exceptions of prescription because the medical lien set forth in La.R.S. 9:4752 

does not provide a prescriptive period. Franks and Barron counter that no action 

was filed by WCCH within the three year prescriptive period applicable to a debt 

on open account, and WCCH’s claims have prescribed. Franks and Barron argue 

that because the underlying obligation has prescribed, the lien, an accessory right 

to the obligation, has likewise been extinguished. 

Louisiana Civil Code Article 3277 provides that:  

Privileges become extinct:  

1. By the extinction of the thing subject to the privilege.  

2. By the creditor acquiring the thing subject to it.  

3. By the extinction of debt which gave birth to it.  

4. By prescription. 

 

It is clear that the debt that “gave birth” to the privilege at issue herein was a 

debt on open account. Dauzart, 39 So.3d 802. Louisiana Civil Code Article 3494 

provides that the prescriptive period for a suit on open account is three years. 

It is undisputed that WCCH did not file suit against Franks and Barron 

within the requisite three years. WCCH argues, however, that it filed and perfected 

medical liens pursuant to La.R.S. 9:4752 in January 2010, within three years of the 

medical bills being incurred. 

The relevant inquiry is not when the lien was filed.  As the Court in Dauzart 

explained: 
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While St. Frances correctly argues there is no requirement that 

the healthcare provider intervene into an action to either assert its 

privilege or to receive its payment and that La.R.S. 9:4752 does not 

contain a prescriptive period, this court has long recognized that “a 

lien or privilege is only an accessory right to the claim or debt, 

providing security and payment by preference, it has a life 

coextensive with that of the debt it is intended to secure, the result 

being that when the debt or claim is extinguished by prescription the 

privilege becomes extinct also.” Toomer v. City of Lake Charles, 392 

So.2d 794 (La.App. 3 Cir.1980), writ denied, 396 So.2d 931 

(La.1981). Therefore, we find no legal error in the trial court’s 

granting of the exception of prescription and find that St. Frances’ 

right to collect the amount of the bill from Dauzart, Financial, and 

Byers has prescribed such that no lien on the funds paid by Financial 

and Byers pursuant to the settlement with Dauzart can attach. 
 

Dauzart, 39 So.3d at 805. Likewise here, WCCH’s underlying right to collect the 

amounts of the bills for medical care provided to Franks and Barron has been 

extinguished by the three year prescriptive period on open accounts.  Therefore, no 

lien can attach to the funds paid by the insurers in the concursus proceedings. 

There is no merit to this assignment of error. 

Reliance on Dauzart 

 

WCCH attempts to distinguish the facts in the instant case from those in 

Dauzart, pointing out that the medical provider in that case did not file its notice of 

lien until three months after the insurance proceeds were received into the registry 

of the court. Louisiana Revised Statutes 9:4753 requires a medical provider to 

provide written notice of its claim to the insurer “prior to the payment of insurance 

proceeds.” The Dauzart court held that the receipt of funds into the registry of the 

court constituted the payment of insurance proceeds under La.R.S. 9:4753, and, 

thus, was untimely. 

In the instant case, WCCH argues that because it filed its notice of lien well 

before the funds were received into the registry of the court, its lien was timely.  

As discussed above, however, once the obligation to which the lien is an accessory 
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has prescribed, the lien also becomes extinct, even if timely filed. Dauzart, 39 

So.3d 802. In Dauzart, the court found the medical provider’s claim had prescribed 

before addressing this secondary argument regarding timeliness of the notice of 

lien.  There is no merit to this assignment of error. 

DECREE 

 

For the foregoing reasons, we affirm the trial court’s judgment granting the 

exceptions of prescription against West Calcasieu Cameron Hospital.  All costs of 

this appeal are assessed against Appellant West Calcasieu Cameron Hospital. 

AFFIRMED. 

 

 

 


