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AMY, Judge. 
 

The defendant-appellee, Goodwill Industries of Acadiana, Inc. (Goodwill), 

moves to dismiss the appeal of the plaintiff-appellant, Joseph Babineaux, for 

having been taken from an interlocutory judgment denying Mr. Babineaux’ motion 

for new trial.  For the reasons given below, we deny the motion. 

On June 27, 2014, the trial court signed a judgment dismissing all of Mr. 

Babineaux’ claims, with prejudice.  On July 1, 2014, the trial court again signed a 

judgment dismissing all of plaintiff’s claims, with prejudice.  The district court’s 

clerk’s office sent notice of the signing of these judgments on July 3, 2014. 

Mr. Babineaux filed a motion for new trial on July 9, 2014.  The trial court 

signed a judgment denying the motion for new trial on September 25, 2014.  

Notice of this judgment was mailed on September 29, 2014. 

On November 3, 2014, Mr. Babineaux filed a motion and order for a 

devolutive appeal, which order was granted by the trial court on November 3, 2014.  

The order of appeal references only the judgment that was signed on September 25, 

2014, i.e., the judgment denying Mr. Babineaux’ motion for new trial. 

The record in this appeal was lodged by this court on March 31, 2015.  Mr. 

Babineaux filed his appellate brief with this court on April 28, 2015.  On May 15, 

2015, Goodwill filed both its appellate brief and the instant motion to dismiss. 

In the motion to dismiss, Goodwill contends that no appeal lies from the 

interlocutory order denying Mr. Babineaux’ motion for new trial.  La.Code Civ.P. 

art. 2083.  Goodwill points out that in his “Statement of Jurisdiction,” Mr. 

Babineaux reiterates that he is seeking review of only the denial of his motion for 

new trial.  Further, Goodwill asserts that Mr. Babineaux’ appellate brief limits its 

argument to seeking reversal of the order denying his new trial motion, not the 
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judgment granting of summary judgment.  Therefore, Goodwill prays for this court 

to dismiss this appeal. 

This court agrees with Goodwill that no appeal lies from an order denying a 

motion for new trial.  “[I]n cases in which the motion for appeal states that the 

appeal is being taken only from the judgment on a motion for new trial but the 

appellant exhibits the intent to appeal the judgment on the merits, this court has 

held that the appeal can, nonetheless, be considered as an appeal of the judgment 

on the merits.”  Edwards v. Southeastern Freight Lines, Inc., 14-871, p. 3 (La.App. 

3 Cir. 10/15/14), 149 So.3d 1020, 1021 (citations omitted). 

Unlike the interpretation of Mr. Babineaux’ brief offered by Goodwill, in 

reading Mr. Babineaux’ appellate brief, this court interprets Mr. Babineaux’ brief 

to argue against the grant of summary judgment, not just the denial of his motion 

for new trial.  We find that in his argument on his first assignment of error, Mr. 

Babineaux contends that the trial court erred in failing “to Take Plaintiff’s 

Memorandum in Opposition Into Account at the June 23, 2014 Hearing on the 

Motion for Summary Judgment.”  Counsel for Mr. Babineaux asserts that he failed 

to appear at the hearing on the motion for summary judgment solely because he did 

not receive notice of the hearing date.  He states, “as it appears from the minutes of 

the court that the Trial Judge did not take into consideration any of the briefs and 

exhibits filed by the Plaintiff, that failure can only be construed as a manifest error 

and reason alone to remand.”  (Footnote omitted.)  Furthermore, in the conclusion 

of his appellate brief, Mr. Babineaux “asks this Court to reverse the granting of the 

Motion for Summary Judgment by the Trial Court and remand this matter back to 

the Trial Court for a rehearing on the Motion for Summary Judgment.” 
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Appeals are favored in law and should not be dismissed on a mere 

technicality.  See U.S. Fire Ins. Co. v. Swann, 424 So.2d 240 (La.1982).  We find 

that Mr. Babineaux’ appellate brief exhibits his intent to appeal the judgment on 

the merits which granted summary judgment and dismissed his action.  Thus, we 

deny Goodwill’s motion to dismiss. 

We note that Goodwill is correct in observing that Mr. Babineaux also 

clearly does argue in his second assignment of error that the trial court committed 

additional error in denying his motion for new trial.  Nevertheless, this court has 

repeatedly held that, although an appeal cannot be taken from the denial of a 

motion for new trial, as with any other interlocutory order entered in the course of 

the litigation, the order denying this motion can be assigned as error in the 

unrestricted appeal from the judgment on the merits.  See Miller v. Conagra, Inc., 

06-653 (La.App. 3 Cir. 7/19/06), 935 So.2d 388, writs denied, 06-1994, 06-2217 

(La. 11/9/06), 941 So.2d 43.  Therefore, regardless of the argument in Mr. 

Babineaux’ brief that the trial court also erred in denying his motion for new trial, 

we do not find that this is a basis for dismissing his appeal from the underlying 

final judgment on the merits. 

MOTION TO DISMISS APPEAL DENIED. 

THIS OPINION IS NOT DESIGNATED FOR PUBLICATION. 

Rule 2-16.3 Uniform Rules, Court of Appeal. 

 


