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COOKS, Judge. 

 On August 9, 2003, Myra Williams died at the age of 59.  Several months 

prior to her death, Myra was diagnosed as having incurable, malignant 

mesothelioma.  She endured a difficult and painful battle with that disease until her 

death.  Myra was married to Jimmy Williams, Sr. and was the mother of four 

children. 

 Jimmy was exposed to asbestos fibers while working at the Placid Oil 

Facility in Natchitoches, Louisiana.  Jimmy unknowingly brought the cancer 

causing fibers and dust home on his clothing after each day of work.  Myra would 

handle and wash Jimmy’s clothing, and sustained what is commonly referred to as 

bystander asbestos exposure.  It is undisputed that Myra’s constant exposure to 

Jimmy’s work clothing caused her mesothelioma.  

 Jimmy and the four children filed suit on March 16, 2004, against several 

defendants, namely Placid Oil Company, Ingersoll-Rand Company, Petro-Hunt, 

L.L.C., LLECO Petroleum Products, Inc., CanadianOxy Offshore Production Co., 

J. Graves Insulation Company, Inc., Shreveport rubber & Gasket company, Anco 

Insulations, Inc., Garlock, Inc., General Electric Company, DHEC Corporation.
1
  

Plaintiffs’ suit included both a survival action filed on behalf of Myra and 

wrongful death actions on behalf of Jimmy and the four children against the 

defendants.  Soon after filing suit, Plaintiffs dismissed Petro-Hunt, CanadianOxy, 

DHEC, Anco and LLECO without prejudice.  J. Graves Insulation filed a motion 

for summary judgment.  That motion was unopposed by any party, and was 

granted by the trial court, dismissing Plaintiffs’ claims against it with prejudice.  

Prior to trial, Plaintiffs settled with Placid Oil, Shreveport Rubber & Gasket and 

                                           
1
  The other defendants named were Petro-Hunt, L.L.C.. LLECO Petroleum Products, Inc., CanadianOxy Offshore 

Production Co., J. Graves Insulation Company, Inc., Shreveport Rubber & Gasket Company, Anco Insulations, Inc., 

Garlock, Inc., General Electric Company, DHEC Corporation.  Petro-Hunt and CanadianOxy were named as 

“successors in interest” to Placid Oil Company.  
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General Electric.  That left Ingersoll-Rand as the only named defendant that 

proceeded to trial.          

Ingersoll-Rand was the manufacturer of ten compressors that were installed 

in the “compressor room” of the Placid Oil facility.  The turbo chargers and 

exhaust pipes for each compressor were insulated with asbestos.  Plaintiffs also 

elicited testimony that the Ingersoll-Rand compressors had asbestos gaskets on 

them, which came directly from Ingersoll-Rand.   

Ingersoll-Rand argued the compressor insulation was covered with 

aluminum sleeves which prevented release of the asbestos fibers.  This was 

disputed by several witnesses who maintained many of the exhaust pipes were not 

covered with aluminum sleeves.  There also was testimony that the aluminum 

sleeves that were attached did not prevent release of asbestos dust in the 

compressor room. 

The sole exposure expert to testify at trial, Frank Parker, stated the 

compressors emitted “very significant [asbestos] dust,” which was visible to the 

naked eye in the compressor room.  Thus, he concluded Jimmy was exposed to 

huge concentrations of asbestos dust.  Mr. Parker also opined there was no way 

Myra could have handled Jimmy’s clothing without suffering asbestos exposure. 

After a three-day bench trial, the trial court issued a judgment, accompanied 

by written reasons for judgment.  As to the survival action, the trial court found 

Placid Oil and Ingersoll-Rand were at fault in causing Myra’s mesothelioma and 

were each liable for their virile share.  In regard to the wrongful death action, the 

trial court concluded that under the law Ingersoll-Rand was solely at fault in 

causing Myra’s mesothelioma.  Myra was awarded $3,000,000.00 in damages for 

her survival action.  As to the wrongful death actions, Jimmy was awarded 

$1,000,000.00, and each of the four children were awarded $750,000.00 each.   
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Ingersoll-Rand has appealed the judgment of the trial court, asserting the 

following assignments of error: 

1. The trial court erred in concluding that plaintiffs had proven a causal 

connection between the decedent’s disease and Ingersoll-Rand 

Company products.  

 

2. The trial court erred in declaring in a summary judgment that no fault 

could be allocated to J. Graves Insulation and that the judgment was a 

final judgment.                      

 

3. The trial court erred in assigning 50% responsibility to Ingersoll-Rand 

Company in the survival action. 

 

4. The trial court erred in assigning 100% responsibility to Ingersoll-

Rand Company in the wrongful death action. 

 

5. The trial judge awarded excessive damages in the wrongful death 

action.   

 

ANALYSIS 

I. Ingersoll-Rand’s Liability.  

Ingersoll-Rand argues the trial court erred in finding Plaintiffs proved a 

causal connection between Myra’s disease and Ingersoll-Rand’s products.  Finding 

the evidence at trial established a causative link between Ingersoll-Rand’s 

compressors and Myra’s mesothelioma, we find this assignment of error without 

merit.   

The uncontradicted evidence established the compressor room at the Placid 

Oil facility housed ten compressors manufactured by Ingersoll-Rand.  The 

corporate representative for Ingersoll-Rand, Gerald Swimmer, acknowledged in his 

deposition that the Ingersoll-Rand compressors contained asbestos material.  

Testimony established the compressors required asbestos insulation because in 

normal operation the turbo chargers and exhaust pipes on the compressor could 

reach temperatures in excess of one thousand degrees fahrenheit.  Frank Parker, 

Plaintiffs’ exposure expert, testified, at that time, the only available insulation was 

made of asbestos containing material. 
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Testimony established that the intense vibrations of the compressors while 

running caused the release of asbestos fibers and dust from the insulation into the 

air.  The compressors ran continuously and the vibrations from the compressors 

could be felt before even entering the compressor room.  Frank Parker stated the 

vibrations that occurred when the compressors were running was the main factor in 

asbestos dust and fibers being released into the air.  He gave the following 

testimony at trial as to the enormity of the Ingersoll-Rand compressors and the dust 

that was emitted from them due to the vibrations: 

So these, these are big, you just, I mean you just gotta see them to 

believe them.  And so anything like insulation, that type of thing on 

them is [going to] have tremendous vibrations and creates uh, very 

significant dust. 

 

Part of Jimmy’s duties required him to clean and sweep up the compressor 

room, which had the unintended effect of causing any settled asbestos fibers and 

dust to circulate back into the air while he was sweeping.  Several witnesses, 

including Jimmy Williams, Sr., Bill Frazier and Frank Parker testified that the most 

obvious and likely cause for Myra’s asbestos exposure was Jimmy’s work in the 

compressor room.  These witnesses all testified there was a constant level of 

asbestos dust in the compressor room that was actually visible to the naked eye in 

sunlight. 

Ingersoll-Rand attempted to counter this testimony by maintaining the 

insulation on the compressors was covered with aluminum sleeves, which it argued 

prevented release of the asbestos fibers and dust.  However, both Prentiss McLeod 

and Jimmy Williams, Sr. testified many of the turbo chargers and exhausts were 

not covered with aluminum sleeves.  Most importantly, the great weight of the 

testimony, which the trial court accepted, established there was significant release 

of asbestos fibers and dust from the compressors. 
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Ingersoll-Rand complains in its brief that Plaintiffs have failed to establish 

an exact “dose” of exposure to asbestos.  However, a plaintiff is not required to 

produce such proof to prevail in his/her action.  As Plaintiffs point out, the court in 

Robertson v. Doug Ashy Building Materials, Inc., 10-1547 (La.App. 1 Cir. 

10/4/11), 77 So.3d 323, 336, writ denied, 11-2468 (La.1/13/12), 77 So.3d 972, 

addressed a similar argument, and stated, as follows: 

we cannot find, nor have we been directed to, any authority for the 

trial court’s determination that a plaintiff must prove or that an expert 

must know the “dose” of asbestos as to each particular defendant in 

order to establish causation.   Rather, based on our review of the 

jurisprudence, the plaintiff is only required to show “significant 

exposure to the [asbestos-containing] product complained of to the 

extent that it was a substantial factor in bringing about his injury.”  

Rando [v. Anco Insulations Inc.], 08-1163 at p. 35, 16 So.3d at 1091. 

 

This standard of proof, developed by Louisiana courts over years of asbestos 

litigation, is known as the “substantial factor” test.  Rando v. Anco Insulations, 

Inc., 2008-1163, 2008-1169, p. 35 (La.5/22/09), 16 So.3d 1065, 1091.  Thus, a 

plaintiff must prove, by a preponderance of the evidence that:  (1) her exposure to 

the defendant’s asbestos product was significant; and (2) that this exposure caused 

or was a substantial factor in bringing about her mesothelioma.  Id. 

The record was replete with evidence that Myra’s mesothelioma arose from 

her exposure to asbestos while handling Jimmy’s work clothes and riding in the 

family vehicle, which was Jimmy’s transportation to and from work.  Frank Parker, 

Plaintiff’s exposure expert, was adamant in his belief that there was no way Myra 

could have handled Jimmy’s clothing without suffering substantial exposure to 

asbestos.  

Testimony by Ingersoll-Rand’s corporate representatives, Gerald Swimmer 

and Victor Weintraub, reflected that Ingersoll-Rand was aware of potential 

asbestos problems as early as the 1950’s.  Frank Parker testified in the 1950’s, in 

connection with its sales to the United States Naval Academy, Ingersoll-Rand 
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became aware of the potential health hazards caused by exposure to asbestos.  By 

1971, OSHA had identified asbestos as a Class 1 health hazard. 

The record reflects Ingersoll-Rand was fully aware asbestos was a 

component part of its compressors.  It also was aware of the potential health 

hazards from exposure to asbestos.  Despite this knowledge, there was no 

testimony that Ingersoll-Rand warned any Placid Oil employees, including Jimmy 

Williams Sr., about these potential health hazards.        

For the reasons set forth above, we find no error on the trial court’s part in 

finding Myra’s exposure to asbestos as a result of Jimmy’s work with the 

Ingersoll-Rand compressors, was significant, and the exposure was a substantial 

factor in the development of her mesothelioma.  This assignment of error is 

without merit.   

II.     Summary Judgment Dismissing J. Graves Insulation. 

In its second assignment of error, Ingersoll-Rand asserts the trial court erred 

by declaring, in a summary judgment, that J. Graves Insulation was not at fault and 

finding that the judgment was a final judgment. 

Ingersoll-Rand alleges J. Graves was an insulation company that worked at 

the Placid Oil facility at certain times during the period in question.  J. Graves was 

named as a party defendant in Plaintiffs’ lawsuit.  In response, J. Graves filed a 

motion for summary judgment.  J. Graves supported its motion with sworn answers 

to interrogatories that it never “provide[d] asbestos-containing material to the 

Placid Oil facility.”  Jimmy Williams, Sr. testified he remembered J. Graves 

performed some insulation work on pipes at the Placid Oil facility, but did not 

know how often J. Graves was on site and testified there were other insulation 

companies who performed work there that he could not remember.  J. Graves 

provided discovery responses that the only products sold or used by it at the Placid 

Oil facility were used only for insulation of cold processes.  Thus, J. Graves 
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maintained it was not responsible for Myra being exposed to any asbestos-

containing materials used or supplied by J. Graves.   

J. Graves’ motion was unopposed by any party, and was granted by the trial 

court pursuant to La.Code Civ.P. art. 966(G), dismissing Plaintiffs’ claims against 

it with prejudice.  No appellate review was sought by any party, including 

Ingersoll-Rand, from the trial court’s judgment dismissing J. Graves.  Despite this, 

Ingersoll-Rand questions the propriety of the summary judgment in its quest to 

have J. Graves cast with liability for a virile share of the damages awarded by the 

trial court.  We find no merit in this argument, and find the motion for summary 

judgment granted in favor of J. Graves was a final and appealable judgment when 

rendered and signed.  Ingersoll-Rand did not timely file an appeal attacking the 

correctness of that summary judgment and it is legally barred from doing so now. 

Plaintiffs also accurately note, even absent the summary judgment, under the 

provisions of La.Civ.Code art. 2324 at that time, as a solidarily obligor, Ingersoll-

Rand could be cast in judgment for the full amount, including that portion 

allocated to J. Graves, unless Plaintiffs settled with J. Graves.
2
  Further, Ingersoll-

Rand failed to introduce any evidence reflecting any work done by J. Graves at the 

Placid Oil facility, least of all any evidence that asbestos-containing material was 

actually installed or worked on by J. Graves. 

III.     Survival Action. 

In this assignment of error, Ingersoll-Rand maintains the trial court erred in 

assigning 50% responsibility to Ingersoll-Rand Company in the survival action.  

After a review of the record and evidence adduced at trial, we find no error in the 

trial court’s allocation of an equal virile share to both Ingersoll-Rand and Placid 

Oil.      

                                           
2
 Ingersoll-Rand’s right to contribution from J. Graves for its virile share would not affect Plaintiffs’ judgment for 

the whole amount against it, unless as noted, Plaintiffs settled with J. Graves.  
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The Louisiana Supreme Court has held the current comparative fault law 

does not apply in asbestos exposure cases such as the instant one, where the 

substantial injury-producing exposures giving rise to plaintiffs’ claims occurred 

prior to the August 1, 1980.
3
  Cole v. Celotex Corp., 599 So.2d 1058 (La.1992).   

The Louisiana Supreme Court in Cole explained the reasoning for this as follows: 

We conclude that the key relevant events giving rise to a claim 

in long-latency occupational disease cases are the repeated tortious 

exposures resulting in continuous, on-going damages, although the 

disease may not be considered contracted or manifested until later.  

We further conclude that when the tortious exposures occurring 

before Act 431’s effective date are significant and such exposures 

later result in the manifestation of damages, pre-Act law applies. 

Id., at 1066. 

Ingersoll-Rand incorrectly argues that Placid Oil could have been assigned a 

greater percentage of fault.  Pursuant to the law, pre-comparative fault law controls 

liability for the survival claims, and each liable defendant has an equal, virile share 

of the award provided to the plaintiffs.  Id.  As Plaintiffs note, Placid Oil was found 

strictly liable as the premise owner pursuant to La.Civ.Code art. 2317.  At the time 

of Myra’s exposures, La.Civ.Code art. 2317 did not require a finding of knowledge 

of the danger.  Placid Oil was strictly liable solely because it was the premises 

owner.  Under strict liability concepts, the mere fact of the premise owner’s 

relationship with and responsibility for the damage-causing thing gives rise to an 

absolute duty to discover the risks presented by the thing in custody.  Thus, the 

trial court appropriately cast Placid Oil as liable for a single virile share for the 

survival damages awarded.   

Ingersoll-Rand also ignores the applicable law in arguing its liability should 

be reduced because “for one third of the 21 years for which that sum was awarded, 

Ingersoll-Rand Company products had no causal role in his exposure.”   As 

                                           
3
 The record is clear that Jimmy Williams, Sr. began working for Placid Oil in 1966, and worked as a compressor 

operator in the compressor room at the Placid Oil facility in the 1970’s when he was exposed to asbestos.  Thus, it is 

clear pre-comparative fault law applies. 
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Plaintiffs note, it is irrelevant whether or not exposure occurred and ended at 

different intervals in time.  It is only relevant that the evidence established 

“significant exposure to the asbestos-containing product complained of to the 

extent that it was a substantial factor in bringing about [the] injury.”  Rando, 16 

So.3d at 1091.  As set forth above, the trial court did not err in finding Ingersoll-

Rand’s products were a substantial factor in bringing about Myra’s mesothelioma; 

thus, Ingersoll-Rand is automatically responsible for an equal virile share under the 

law at the time of exposure. 

Plaintiffs’ note, at the time of Myra’s exposure to asbestos, La.Civ.Code art. 

2324 provided that a single solidary obligor could be compelled to pay the entire 

judgment.  Touchard v. Williams, 617 So.2d 885 (La.1993).  The underlying 

principal of solidary liability was to insure that the injured Plaintiff received full 

recovery.  Under pre-1987 law, one solidary obligor could be obligated for the 

whole.  Id. at 890.   However, La.Civ.Code art. 2324 reserved to all parties their 

respective rights of indemnity and contribution.  The trial court noted Ingersoll-

Rand had the ability to seek a virile share reduction, but specifically found 

“Ingersoll-Rand failed to prove any other virile share liability.”  The trial court 

further stated “Ingersoll-Rand has the same obligation as the Plaintiff’s [sic] to 

prove its case.  They did not call any witnesses or introduce any evidence on the 

issue of Third Party Fault.”   

The trial court found, at most, Ingersoll-Rand only mentioned the 

involvement of several other entities, but did not prove any liability on their part in 

Myra’s exposure to asbestos.  “When a defendant urges the fault of a non-party, it 

is incumbent upon that defendant to provide evidence which preponderates that 

fault actually exists on the part of the non-party.”  Joseph v. Broussard Rice Mill, 

Inc., 00-0628, p. 8-9 (La.10/30/00), 772 So.2d 94, 99, (citing Terro v. Casualty 

Reciprocal Exch., 93-593 (La.App. 3 Cir. 2/2/94), 631 So.2d 651, writ denied, 94-
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522 (La. 4/22/94), 637 So.2d 157); Smith v. Jack Dyer & Associates, 633 So.2d 

694 (La.App. 1 Cir.1993).  

The trial court also found, as to the survival action, the “only parties against 

whom any claim was proven is Placid Oil and Ingersoll-Rand.”  In its brief, 

Ingersoll-Rand argues the evidence below established fault on six other entities.
4
     

Initially, we note Garlock, Flexitallic and Pittsburgh-Corning (three of the 

six entities specifically named by Ingersoll-Rand), had been previously adjudged 

bankrupt.  Applying La.Civ.Code art. 2324, as written at the time of the substantial 

exposure, a non-settling solidary defendant cannot reduce its liability through the 

insolvency of a co-defendant.   

Thus, along with finding Ingersoll-Rand failed to provide any evidence of 

these parties’ fault, the trial court correctly found the applicable law at the time of 

Myra’s exposure did not allow a virile share offset or credit for the alleged liability 

of the entities listed to reduce Ingersoll-Rand’s responsibility for payment of the 

judgment.  Moreover, we also find no error in the trial court’s finding that 

Ingersoll-Rand failed to provide any evidence as to any of the other specified 

parties’ alleged fault, and note as well that the judgment dismissing J. Graves is 

final.  The record did not establish sufficient proof of any negligence on the part of 

Hudson Engineering.  While the record did establish Hudson built the buildings at 

the Placid Oil facility, there was no mention of asbestos.  Prentiss McCloud 

testified that Hudson insulated the compressors as per the instruction of Ingersoll-

Rand.  Ingersoll-Rand’s arguments as to Shreveport Rubber & Gasket are 

indicative of the lack of evidence established at trial.  In its appellate brief, when 

briefly discussing Shreveport Rubber, Ingersoll-Rand states it was a “provider of 

                                           
4
 The six entities listed by Ingersoll-Rand are as follows:  Garlock (a manufacturer and seller of gaskets), Flexitallic 

(a manufacturer and seller of gaskets), Pittsburgh-Corning Corporation (a manufacturer of Unibestos, which is an 

asbestos insulation product which Ingersoll-Rand claims was present in the compressor room), Shreveport Rubber & 

Gasket Co. (a provider of gaskets from which Ingersoll-Rand claims Placid Oil personnel made their own gaskets), 

J. Graves Insulation Co. (an alleged installer of asbestos insulation) and Hudson Engineers (which built a great deal 

of the Placid Oil facility).   
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gaskets or of asbestos sheets from which Placid personnel made their own 

gaskets.”  In support of that claim, Ingersoll-Rand cites the following testimony of 

Jimmy Williams, Sr.:         

Q.  Okay.  Did you ever hear of a company called Shreveport Rubber 

and Gasket? 

 

A.  Yes sir. 

 

Q.  Uh, and isn’t it true that Placid bought their gaskets or some of 

their gaskets from Shreveport Rubber and Gasket? 

 

A.  I’m sure they did.  They were a supplier of it. 

 

This was the entirety of the testimony cited by Ingersoll-Rand that referred to 

Shreveport Rubber & Gasket.  Although Mr. Williams testified they likely supplied 

gaskets, it was not stated they supplied asbestos gaskets nor was there any mention 

of Shreveport Rubber & Gasket supplying asbestos sheets.  There also is no 

mention of what Shreveport Rubber & Gasket may have known or failed to do.  

Simply because Shreveport Rubber & Gasket settled with Plaintiffs does not meet 

Ingersoll-Rand’s burden of proof    

 As noted by the trial court, the appellate court in Roberts v. Owens-Corning 

Fiberglas Corp., 03-248, p.14 (La.App. 1 Cir. 4/2/04), 878 So.2d 631, 642, 

discussed the burden a non-settling defendant must meet to find negligence on 

third parties: 

Exxon correctly contends, and as Roberts’ experts stated, that any 

exposure or inhalation, of a respirable fiber, may cause lung disease.   

But our courts have, as a matter of policy, required that “the claimant 

must show that he had a significant exposure to the product 

complained of to the extent that it was a substantial factor in bringing 

about injury.”  Bordelon, 96-0525 at p. 30, 726 So.2d at 948, cited in 

Abadie, 00-344, 00-856 at p. 90, 784 So.2d at 65.  The court in Abadie 

was very clear that a non-settling defendant must prove, not only that 

a settling defendant manufactured an asbestos-containing product, but 

also that the products were used in such a manner that dust was 

emitted.  Evidence of the mere physical presence of asbestos-

containing material is insufficient to find a manufacturer liable to a 

plaintiff.  Abadie, 00-344, 00-856 at p. 92, 784 So.2d at 67. 
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Based on our review of the record, the trial court’s finding that no other entity 

besides Ingersoll-Rand and Placid Oil was at fault in the survival action is not 

manifestly erroneous.  The record is void of the required evidence for Ingersoll-

Rand to meet its burden of proof on this issue. 

IV.     Wrongful Death Action. 

Ingersoll-Rand argues in this assignment of error that the trial court erred in 

assigning 100% responsibility to it in the wrongful death action.  Ingersoll-Rand 

argues in its brief that the “liability determination in a survival action and a 

wrongful death action is the same in every case unless the death did not result from 

the same cause that produced the injuries in the survival action.”  As Plaintiffs 

note, this assertion is wholly without merit.   

The Louisiana Supreme Court in Walls v. American Optical Corp., 98-0455 

(La. 9/8/99), 740 So.2d 1262, addressed this issue.  In Walls, the supreme court 

addressed whether the 1976 amendment to La.R.S. 23:1032, which provided for 

executive officer immunity, applied to a wrongful death claim where the 

decedent’s death from silicosis, contracted as a result of occupational exposure to 

silica dust, occurred well after the amendment’s effective date, but his exposure to 

the hazardous substance occurred prior to the amendment.  The plaintiffs in Walls 

argued that the exposure theory in Cole, 599 So.2d 1058, should apply to their  

wrongful death claim, arguing that Cole requires all long-latency occupational lung 

disease cases to be governed by the law in effect on the date the victim was 

exposed to the disease causing agent. 

The court in Walls rejected this argument, stating that “Cole should not be 

read so expansively.”  Walls, 740 So.2d at 1270.  In doing so, the supreme court 

explained that Cole involved a direct tort action, which, like all other actions, 

accrues upon the existence of both wrongful conduct and an injury.  In long-

latency disease cases, where the relevant injury is the victim’s disease, determining 
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the exact moment of injury is virtually impossible.  However, the court in Walls 

recognized that a different situation exists when the cause of action is one for 

wrongful death: 

While we acknowledge the factual similarities between Cole and the 

instant case, we find the distinguishing factors dispositive, and reject 

the plaintiffs’ contention that Cole’s “tortious exposure doctrine” 

applies to determine the applicable law in the instant case. 

 

Id. at 1271.  After distinguishing Cole on the ground that the 1976 amendment to 

La.R.S. 23:1032 was not at issue in that case, which turned on the distinct language 

of Act 431 and the legislative intent expressed therein, the supreme court 

explained: 

[T]he instant case does not involve a direct tort action or a survival 

action, such as gave rise to Cole, but instead presents an action for 

wrongful death.   In Louisiana, it is well established that the survival 

action and the wrongful death action are two different causes of action 

that arise at different times. 

 

Noting that the survival action and the wrongful death action are totally separate 

and distinct causes of action that arise at different times and allow recovery of 

completely different damages, the court concluded that although “Cole established 

the ‘exposure theory’ for determining the applicable law within the context of the 

direct tort action and survival action . . . Cole’s rationale cannot apply to the instant 

case involving a wholly distinct cause of action for wrongful death.”  Walls, 740 

So.2d at 1273.  Thus, the supreme court determined with regard to the wrongful 

death cause of action in long-term exposure cases, the law to be applied is the law 

in existence at the time of death.    

 The trial court correctly noted “[t]he wrongful death claim’s determined by 

the law at the time of death as differentiated from the survival claim determined by 

law at the time of the exposure.”  The trial  court also stated Ingersoll-Rand “is 

entitled to no additional percentage reduction absent proving it was more likely 

that not the fault of others.” 
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 The trial court found Placid Oil was not at fault in the wrongful death claim 

as Ingersoll-Rand produced no evidence of any actual or constructive knowledge 

of Placid concerning any asbestos related dangers at its facility.  As we discussed 

in relation to the survival action, under the version of La.Civ.Code art. 2317 in 

existence at the time of Myra’s substantial exposure to asbestos, there was no 

requirement that the premise owner have actual or constructive knowledge to 

impose strict liability.   

 However, in 2004, when Myra died, changes had been made to La.Civ.Code 

art. 2317 and La.Civ.Code art. 2317.1 applied.  In relevant part, La.Civ.Code 

2317.1  read as follows: 

The owner or custodian of a thing is answerable per damages 

occasioned by its ruin, vice or defect, only upon a showing that he 

knew or, in the exercise of reasonable care, should have known of the 

ruin, vice or defect which caused the damage, that the damage could 

have been prevented by the exercise of reasonable care and that he 

failed to exercise reasonable care. 

 

The trial court found Placid Oil strictly liable in the survival action solely based on 

its capacity as the premise owner, not an employer.  Ingersoll-Rand failed to 

introduce any evidence of actual or constructive knowledge on Placid Oil’s part 

concerning any asbestos dangers posed by Ingersoll-Rand’s compressors to its 

employees.  There was also no evidence that Ingersoll-Rand ever placed Placid Oil 

on notice of any potential hazards from working around its compressors.   

 Ingersoll-Rand cites the case of Warren v. Sabine Towing and Transp. Co., 

Inc., 01-573 (La.App. 3 Cir. 10/30/02), 831 So.2d 517, writs denied, 02-2926, 02-

2927, 02-2936 (La. 2/14/03), 836 So.2d 116, 117, as supportive of its position that 

its apportionment of fault should be reduced in the wrongful death claim.  In 

Warren, a survival action and wrongful death action were tried over the decedent’s 

battle with acute myelogenous leukemia as a result of alleged exposure to benzene 

during his employment.  After a bench trial, the trial court assigned 33% fault to 
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the employer and the balance to other entities in the survival action.  In the 

wrongful death action, no fault was assigned to the employer. This court reversed 

and found the employer liable for 40% fault in both the survival action and 

wrongful death action.   

Ingersoll-Rand asserts this case supports its position that “there is nothing in 

the record to support a different allocation of responsibility in the wrongful death 

action from that found in the survival action.”  We disagree, and find the Warren 

case is distinguishable from the present case.  Importantly, both the survival action 

and wrongful death action in Warren were determined based upon a comparative 

fault system.  Thus, the basis for our reversal in Warren is not present in the facts 

before us today.  The survival action in this case is based on pre-comparative fault 

law and the wrongful death action is based on comparative fault.  Thus, Warren is 

not analogous to the instant case.  

After a thorough review of the record and applicable law, we find the trial 

court did not abuse its discretion in assessing one hundred percent fault in the 

wrongful death action to Ingersoll-Rand.  As discussed above, Ingersoll-Rand 

failed to produce evidence at trial to establish fault on the part of any other entities.  

V.     Wrongful Death Damage Awards. 

In its final assignment of error, Ingersoll-Rand asserts the $750,000.00 

award to each of Myra’s children for their individual wrongful death action was 

excessive.  Ingersoll-Rand does not challenge the trial court’s award of 

$1,000,000.00 to Jimmy Williams, Sr.   

This court in Raymond v. Government Employees Ins. Co., 09-1327, p. 3 

(La.App. 3 Cir. 6/2/10), 40 So.3d 1179, 1190-91, writ denied, 10-1569 

(La.10/08/10), 46 So.3d 1268, this court discussed the appellate review of 

damages: 
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The supreme court recently reiterated the principles of appellate 

review of damages in Guillory v. Lee, 09-75, pp. 14-16 (La. 6/26/09), 

16 So.3d 1104, 1116-1118: 

 

It is well-settled that a judge or jury is given great 

discretion in its assessment of quantum, both general and 

special damages.  Louisiana Civil Code article 2324.1 provides:  

“In the assessment of damages in cases of offenses, quasi 

offenses, and quasi contracts, much discretion must be left to 

the judge or jury.”  Furthermore, the assessment of quantum, or 

the appropriate amount of damages, by a trial judge or jury is a 

determination of fact, one entitled to great deference on review.  

Wainwright v. Fontenot, 00-0492, p. 6 (La.10/17/00), 774 So.2d 

70, 74.   This court has noted: 

 

[T]he reviewing court must give great weight to 

factual conclusions of the trier of fact; where there is 

conflict in the testimony, reasonable evaluations of 

credibility and reasonable inferences of fact should not be 

disturbed upon review, even though the appellate court 

may feel that its own evaluations and inferences are as 

reasonable.  The reason for this well-settled principle of 

review is based not only upon the trial court's better 

capacity to evaluate live witnesses (as compared with the 

appellate court's access only to a cold record), but also 

upon the proper allocation of trial and appellate functions 

between the respective courts. 

 

Perkins v. Entergy Corp., 00-1372 (La.3/23/01), 782 So.2d 606, 

reh’g denied, 4/27/01 (quoting Canter v. Koehring, 283 So.2d 

716, 724 (La.1973)) (superseded by statute on other grounds ).   

Because the discretion vested in the trier of fact is so great, and 

even vast, an appellate court should rarely disturb an award on 

review.  Youn v. Maritime Overseas Corp., et al., 623 So.2d 

1257, 1261 (La.1993), reh’g denied, 10/7/93. 

 

The role of an appellate court in reviewing a general 

damages award, one which may not be fixed with pecuniary 

exactitude, is not to decide what it considers to be an 

appropriate award, but rather to review the exercise of 

discretion by the trier of fact.   This court has long held true to 

the following principle: 

 

[b]efore a Court of Appeal can disturb an award 

made by a [factfinder,] the record must clearly reveal that 

the trier of fact abused its discretion in making its award.   

Only after making the finding that the record supports that 

the lower court abused its much discretion can the 

appellate court disturb the award, and then only to the 

extent of lowering it (or raising it) to the highest (or 

lowest) point which is reasonably within the discretion 

afforded that court. 
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Wainwright, 00-0492, p. 6, 774 So.2d at 74 (quoting Coco v. 

Winston Indus., Inc., 341 So.2d 332, 334 (La.1977) (internal 

citations omitted)).   See also Miller v. Lammico, 07-1352, p. 28 

(La.1/16/08), 973 So.2d 693, 711 (stating that an appellate court 

may disturb a damages award only after an articulated analysis 

of the facts discloses an abuse of discretion and citing Theriot v. 

Allstate Ins. Co., 625 So.2d 1337, 1340 (La.1993)); Youn v. 

Maritime Overseas Corp., 623 So.2d 1257, 1261 (La.1993); 

Reck v. Stevens, 373 So.2d 498, 501 (La.1979).  Furthermore, 

reasonable evaluations of credibility and reasonable inferences 

of fact should not be disturbed upon review, even though the 

appellate court may feel that its own evaluations and inferences 

are as reasonable.  Rosell v. ESCO, 549 So.2d 840, 844 

(La.1989).  Where there are two permissible views of the 

evidence, the factfinder’s choice between them cannot be 

manifestly erroneous or clearly wrong.  Id. (citing Arceneaux v. 

Domingue, 365 So.2d 1330, 1333 (La.1978) and Watson v. 

State Farm Fire & Casualty Ins. Co., 469 So.2d 967 

(La.1985)).  Moreover, on review, an appellate court must be 

cautious not to re-weigh the evidence or to substitute its own 

factual findings just because it would have decided the case 

differently.  Perkins, 782 So.2d at 612 (citing Ambrose v. New 

Orleans Police Department Ambulance Service, 93-3099, 93-

3110, 93-3112, p. 8 (La.7/5/94), 639 So.2d 216, 221).   

Reasonable persons frequently disagree about the measure of 

damages in a particular case.  “It is only when the award is, in 

either direction, beyond that which a reasonable trier of fact 

could assess for the effects of the particular injury to the 

particular plaintiff under the particular circumstances that the 

appellate court should increase or reduce the award.”  Youn, 

623 So.2d at 1261. 

 

Specifically, wrongful death claims are meant to compensate the survivors 

designated by La.Civ.Code art. 2315.2 for their own injuries arising from the loss 

of the decedent.  “The elements to consider in making an award of wrongful death 

damages include loss of love and affection, loss of services, loss of support, 

medical expenses, and funeral expenses.”  Raymond, 40 So.3d 1191, citing Smith 

v. Municipality of Ferriday, 05-755 (La.App. 3 Cir. 2/1/06), 922 So.2d 1222, writ 

denied, 06-934 (La.9/29/06), 937 So.2d 860. 

Ingersoll-Rand’s main objection to the amounts awarded to each of the 

Williams’ children is that they were adults at the time of Myra’s death and not 

minor children.  Thus, Ingersoll-Rand argues the $750,000.00 wrongful death 

damage awards made to the two minor children in Raymond, 40 So.3d 1179, and 



20 

 

the $2,500,000.00 wrongful death award made to a ten year old child for the death 

of her mother in Rachal v. Brouillette, 12-794 (La.App. 3 Cir. 3/13/13), 111 So.3d 

1137, writ denied, 13-690 (La.5/3/13), 113 So.3d 217, are distinguishable based on 

that factor.  While we agree awards given to minor children for the wrongful death 

of a parent are typically higher than those given to adult children, that factor alone 

does not necessarily render the awards in this case excessive. 

All four children, as well as several other witnesses, testified that Myra was 

the center of the Williams’ family.  All family events and holiday gatherings were 

usually held at Myra and Jimmy’s.  The children testified that family gatherings 

and even holidays together were much less frequent following Myra’s death.  Both 

Williams’ daughters testified that Mother’s Day, which in the past was a cause for 

celebration, was now an extremely difficult day to endure.   

Each child testified, in heartbreaking detail, regarding the loss they suffered 

as a result of their mother’s death.  The record was clear that Myra’s last few 

months were extremely painful as tumors ravaged her body, breaking through her 

rib cage and encasing her heart.  Each child testified as to the difficulty of 

watching their mother go from an energetic, healthy woman to someone bedridden 

and in such excruciating pain that even Oxycontin provided no relief. 

Each child also testified as to the extremely close relationship they had with 

Myra.  Both daughters testified they spoke with their mother every day either in 

person or on the phone.  Jimmy Williams, Jr., the oldest child, testified even on the 

occasions when he was out of town working, he tried to call his mother every day.  

When his mother became incapacitated due to her illness, Jimmy Jr. stopped 

working and stayed home to care for her.  He also stated he promised his mother he 

would take care of his father after her death. 

The facts in this case are especially tragic.  As a result of their mother’s 

battle with mesothelioma, the Williams’ children were forced to witness her 
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extremely painful and debilitating final few months before she lost her life.  The 

children were devastated by her death, and despite the trial being many years after 

Myra’s death, their testimony indicated those feelings of loss were still palpable.   

This court in  Mathieu v. State, Department of Transportation and 

Development, 598 So.2d 676, 682 (La.App. 3 Cir.), writ denied, 600 So.2d 665 

(La.1992), noted that “Louisiana courts have often upheld large wrongful death 

awards as reasonable in cases where the decedent and the surviving spouse and 

minor children had extraordinarily close and loving relationships.”  The fact that 

the children in this case were adults does not negate the fact that this was an 

extremely close and loving family that was devastated by Myra’s death.   

After a thorough review of the record, although we find the awards rendered 

to the Williams’ children may be on the high side, we cannot say the trial court 

abused its vast discretion in rendering each child $750,000.00 as wrongful death 

damages.  Therefore, we will not disturb the trial court’s awards.  

VI.     Legal Interest. 

Although not listed as an assignment of error in its original brief, a lengthy 

portion of Ingersoll-Rand’s reply brief focuses on the fact the trial court’s 

judgment did not specifically address legal interest.  However, as Plaintiffs note, 

although not mentioned in the trial court’s judgment, the trial court obviously 

recognized the accrual of interest during the hearing when it raised Ingersoll-

Rand’s suspensive appeal bond from $5,500,000.00 (the amount of all awards 

against Ingersoll-Rand) to $9,200,703.55.  This was done pursuant to Plaintiffs’ 

challenge of the sufficiency of the appeal bond.  Ingersoll-Rand complied with the 

trial court’s ruling and did not pursue any writ with this court on that issue.    

Ingersoll-Rand’s comments in its reply brief that the judgment did not award 

judicial interest attempts to interject an issue not properly raised here. We take 

liberty to note, however, when a judgment does not specifically state the words 
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“with interest from judicial demand,” such interest is automatically assessed 

against the defendants by “operation of law.”  Louisiana Revised Statutes 13:4203 

states “[l]egal interest shall attach from date of judicial demand on all judgments 

sounding in damages ‘ex delicto’ which may be rendered by any of the courts.”  

(Emphasis added.)  The courts of this state have long held the “attachment” occurs 

by operation of law even if the court fails to include language in the judgment 

saying so.  As this court specifically found in Duplechain v. Jalili,  10-736 (La. 

App. 3 Cir. 12/8/10) 52 So. 3d 1072, 1077, writ denied, 61 So. 3d 664 (La. 

3/25/11), “[l]egal interest on judgments for damages in tort cases is an operation of 

law. The interest attaches automatically until the judgment is paid regardless of 

whether it was prayed for in the petition or mentioned in the judgment.”  

Therefore, the fact the judgment did not specifically address legal interest is of no 

moment as legal interest attaches by operation of law. 

DECREE 

 For the foregoing reasons, the judgment of the lower court is affirmed in all 

respects.  All costs of this appeal are assessed to defendant-appellant, Ingersoll-

Rand Company.   

 AFFIRMED. 


