STATE OF MATNE SUPERIOE. COURT

ANDROSCOOOIN, se CIVIL ACTION
Docket Mo, CW-13-176

MG-AND -] §-14

JANTT FNOS,
Flaintiil
ORDER
W,
RECE W=D & S| _EZ
ORTHOPLEDIC & SPINE PHY SICAL KoY i8 2054
THERAPY OF LiA, INC., and SHAN e
TEIXEIRA, ANDEDECDOGEEN

Delendants SUPERIOR SCLUR™

Before the court is Defendant Shan Teixeira’s Modion to Dismiss Plaintiff Janat Enes’s
Complaint against khirm pursuant to Rule 12((6). Tnos's Complaint is for declaratory and
injunctive retief as well as monetary darmages purseant w the Maine Human Rights Act, 3
MRS A § 4551 ef seg. This court held a hearing on Teixeira’s Motion, and has reviewed each
party’s Tilings regarding the Motion,

L Factual Backgronnd

The following facts arg gathercd from the Complaint. Defendant Orthopedic & Spine
Physical Therapy of LA, Ine. ("Orthopedic & Spinc™ 13 a Maine Corporation localed in
Lewiston. Teixeira is the pwner and sobe professional provider at Octhopedic & Spine. From
approximately Fehroary 2007 1o April 19, 20172, Enos was emploved by Orthopedie & Sping as a
receptionist and office manager, Teiseim supervised Enos dircedy and completed all of her

annual reviews and evaluations, Eoos received excollent annual rovicws.



[n August of 2000, Gnes tock a contizuing educsetion course on physice] therapy coding and
hilling. She completed the class on August 14, 2009, and on August 18, 2009 Enos brought
possibhe hilking emrors, including peleatially fraudulent bil'ings, to Teixeira™s attantion,

Teixeira informmed Enas that institeling or requirtng new pelicics was not a part of her role,
but that he would take her conzems under consideration. Tnos also rised concerns to leixeira
regarding his treatment notes the inadequacy of treatment nates to jushfy MameCare and
Medizare billings, and possible averbilling, Teixzira defended his notes, and when Enos stated
she olid nat want 1o be a party to polentiully fravdulent billings, Teixeira allegedly responded
ateng the lines of if Enos was not actually performing the bilking then she was nol committing
fraud.

While Enos continned o do the in-house billing, she would rsise concerns with Teixeira,
wha responded by yelling and defending his practices, and telling Enos all she needed to do was
gnter znd bill, Tinos eventually ceased to question Teixeira.

Insurance companies woeuld sometimes ask for additional nows and support for trealments
billked by the Defendants. Teixeira somstimes ashed that Enos enter additional notes inte bills
that insurance campanies guvstioned, and the Defendants asked that she make changas to files ot
notss, bul Enos refused. The Delendants aiso failed 1o changs their billing practices.

Enaos subsequently reporied the Defendants to Medicare and ManceCare authorities, Afler a
MaineCare andit began around Jate 2011 or sarly 2012, Teixeira repeatedly asked Enos to maks
changes to records, notes wnd time entries. which Enos once aguin declined to do. In 2011,
Medicare alse requested und reviewed files. 'The requests from the Defendants continued (and

were denied by Rnos) after MaineCare issued a recoupment payment kgtier based upon unclear



hilling and inadequate notes anc the Defendants eppealed the lztter, Tee Defindsnts paid on

g
MaineCare's (inal recoupment requzst.

The relationship berween the Delendants and Eres warsened and Teixeira bepan o lock fora
candidate to replace Enos. She was vventually fired on April 19, 2012, Teixeira atributed Enos’s
firing to the fact that they woerg not gelting along and, Lnos's refusal to cooperile wilh some of
hiz pesl requests. Fnos stated that she fell Teixeira’s requests were ilegal and she requestad a
separation letter. The soparation letter did not state why Fnos was fired. Enos claims ths
Defendants justifications [or her lermination were pratextual, amd asserls she was fired for
complaining abooet what she perceivad to be, or what scieally were, illegal activities on the part
of the Thefendants,

Enes filed a complaint with the Maine Humap Rights Commission (“MHRC™) claiming
diszrimination based on rewliatinn, Cln November 13, 2013, after invastiguting the Plaint# s
comnpiaints, the MHRC dismissed the action and issued a right to sue letter.

IL. Driscussion

When constdering a motion to dismiss under Rule 12(h}6) the Law {Court has hetd that:
Twle view the material allegation of the complaint as adeiticd und examine ths
campisint in the light most favarable o the plaintiff to determine whether it sets forth
clements of a caese of action or ulleges facts that would entitle the plaintifi to relief
pursuant to some legal theory, A dismissal is appropriate onty when it appears beyond

doubt that & plaintiff 1s cntided 1o no relief under any set of facts that he might prove in
supporl of his claim, The legal sufficiency of g camplaint is & guestion of Jaw,’

Thompsen v. D't af feland Fivheries & Wilalife, 2002 ME T8, 14, 790 A 2d 674 {quotme Mew

Orizams Toanker Corp. v. Dep't of Trangp., 1999 ME 67, %3, 728 A2d 673).



The complaint is intended 1o give the defendent notiee of the claims that the oppasing
parry wiil bring, Claims foo selief must “coniain {1 2 shorl znd plais statement of the clatm
showing thet the pleader is entitfed ta relief, and (2] g dermand for jodgnent for the reliet which
the pleader seeks.™ MR Civ, 7. &(a). The rules require thar “[2lack averment ol & pleading shall
be simple, concise, and direet. No technicat forms of pleading ar motions are requized.” ML
Civ. [ 8e)il), The Lew Court explained that “{1}he conesption wnderlying Rule 8 MRAP. s
that the function of lhe complaint is to give fair notice of the clainy, and this may be *
sutficiently parformed by o rather genseelized statement,”™ Dovew Bonk & Truar Coo v, Kush, 348

A.24 239, 241 (Me. 1975) (quoting | FMeK.& W., Me.Civ.Pr.2d, pp. 192, 19313

The Suprame Court has hewd, mowever, that a complaint muest provide “more than labzis
and canclasions, and a formulaie recitation of the elemants of a cause of aztion will oot do . ..
Facuzl allegations must be enough to raise a rightl to relief above the specutative level L. ™ el

Al Corp, v, Twerehip, 330 1.5 544, 535 (20077 {eiations emimed).

While Fnos’s Complaint fzils (o stafe the seetiom or sections of the Maine Human Righrs
At MHRA™) that form the basis for her Complaint. on its face Enos's claim appears 0 be For
unlawful ermployment discrimination based wpon Whistlebiowers® Protestion Aot (PWIPA™
protected activiny. Such a claim falis undsr unlawful employment diserienination as defined tn 8
MREAFAITIONA) of the MIIRA The MHRA provides Lhat an emplayver cannat discrirminate
based upon activiny protected under the WA, and states thar

Tt is unlawful emplevment discrimiration, in violstion of this Act, sxcept whan based on
a hona fide nccupational qualification:



AL For any emnlover w fail or refuse to hire oo otberwise diseriminate against any
applicant for emnlovment beeause o race or color, sex. sexual orientafion,
pivsicai or mental disahility, religion, aee, ancesty or national ariging oL or
because of previous actons leken by the applizant that ars protzcied under [the
Whiztleblowers® Protcction Act]; or, hecause of *hose reasons, to discharme an
employee or diseriminale with respect to hire, tenure, promeiion, transfer,
compensation, lerms, condilions or privilages of employment or any other matter
directlv ar indirectly related to emplovmeent . .
G437,

The WA provides in nertinent parl:

WNo emplaver muy Zischarge, hreaten or othurwise diseriminate against an cmploves
regarding the cmplovee's compensation, terms, conditions, focation or arvideges of
amployment becavse:

A, The cmployee, acting in pood faith, or o person acting on behall of the emplovee,
reparts orally or in writing fo the emplover or a public body whal the employee has
reusomible cause i belicve 15 4 violetion of a law or mule adomed under the laws of this
=tale, & political subdivision ol this Siate or the Unitad States,

D. The employes acting i cood faith has refused to carry out s directive to engage
activity that would be g violation of a law or rule adopted under the [aws af this State, &
political subdivision of 1his State or the United States or that would expose the emplovee
or any individual to a conditien that would result in seriows imjury or death, after haviny
sought and bzen unable 1o obtain a correction of the dllezal astivige or dangerous
condition from the emplayer . ..

26 MR.S.A.§ 833,

Teixeira has moved to dismiss Enos’s complaint against him, because he asserts thal he
cannol be held individually lishle for discrimtination under the MHRA or WPA, Enos in her
Dipposition to Teixeira’™s dWollon seknowledges ther pursuanl to Fuwlemann v, Siuples (Miice
Superstore E,, Inc. ‘l'eixeira is nol hadle under the MTIRA a3 an cmplover, hut Tnos arpues that

Teixeira may be liable under the MHRA for aiding and sbouting or intarference, 2012 ME 135,

58 A G4 1083



in Fulirmana, the Law Court exhausively snalyzed the langusgs in the WPA and
MURA, considerad faderal case bww and found it ol dispositive, and cxemined the legisiative
history ol the MHTA and dewrmined that “ths Legisialuse has had oppartunities {1} to expressly
meorporale supervisor lakilite, and [2) to exprassiv eluninate superviser lighiliny frogn the
MUE A, Tt has declined to do either, leaving oz 13 Intziprel the onginal langeage of the sialuts.”
2002 ML 135 9% 28, 88 A 3d 1083, The Law Courl explamed, “The MHRA provides that
empleymant diserimination is committed by one whao g an “zmployer™ L4 4 24, The count
anabyzed the definitions of the tenm “emplayer™. noting that it includes ““apy pesson acting i the
intergst of any employer, directly or indirectly.”™ Jd 9 24 (guoting § MRS, § 4553047 (20110,
MNexe, the court looked w the definiion of ke word Ppersoa”™ under the MTTH A, and nnoted that in
the definition of the word “persan™ the word “supervisor” is never uzed, Jd 9 24, The coust hald
that “[tihe MHRA's r.'xprcs;s mcerporation of vicaricus [ability amd its emplover-speeific
reenedies do not signal oy onteat o hold individuel supervisars Jiablz bor cmpSoviment
discrsmination.” fd § 33, The Law Courl ultimately determined that contrery 1 the interpretation
of the MERC, “[pjursuant o cither [the MIEA or the WEA] statulory definftion of ‘emplover,’

there b5 noindividual supervisor libiiity for employment disceimmination.” i § 335,

While nowhere in Enos's Complaiet does she specificaliv mention aiding. shetting, or
imterfzrence, Hnos now comploys those claims agains Teixsira 1 what appears to be an atlempt to

cireamvent [he Fubempnn dacision, The MTRA defines uniawtul discrimination & inciudes:

A, Unlawful employmenr discrimination as defined and limied by sabchanter (11
B. Unlawiul housing disetimination as deined and limied by subchapter T,

C. Unlawfyl public accommodations dissrimination as delined by subchapier ¥



D. Aiding, abetting, inciting, compeling or cocteing snother s do any of such vpes of
unlawlul diserimimacior © .

3 MRS.AL S 43330101 The MBEEA alzo includes a claim for interlerenae, suction § 4633(2)
provigas:

Wiz l][‘.'!.EiW[‘l]] for a person L coerce, intimidite, threaten or intsrfere with any indrvidual

in the exercise or cojoyment ol the fights pranted or protected by this Act or becausze that

individuz! has exercised or enjoyed, or has gided or 2ncouraged ancther individual in tha

gxarcise or enjovment af, lhose righis,
SRS A FALAS

T s unclear to this court, and Gnos has nrovided no persuasive oaplanation, w10 why
Maing would allow individual supervizor labilin: for aiding and abetiing discrimination or
interference, when there s oo individoz] supervisar liabiline for smployment discrimination. This
calrt bears inmind that after ioerpreting the stamite, the Law Court came to the conclusion in
Fufrmann that “we will nof underming the purpose of these statutes by reading them to provide
for imdividueal supervisor libtlity,™ 2012 ME 135,934, 58 A 5d 023

The Plarntaflf has ¢ited to a New Tersey sexual harassment case, Tare v Clarn/il 853 AZd
92] {2004), where the New Jersey Supreme Court did not find aiding and abeming labiline, bue
neveriheless seb oul o standard Zor aiding and abetting liabiliny, whick the Plaintiff presuomes
Maine would alzo follow. The New Jersey Supreme Courl found, much [ike the Law Ceun, tha
under ils anti-discrimination law an “individual supervisor s nol delined g an “employver” under
the LATLT Sarr, 853 ALZd 921, 928 L added, however, “Neverthelzss, it unlawful *{T]or amy
person, whelher an emplover or an smpkoves or nol, 1o wid, abet, ncile, compae] or ocree the

doing ol any of the acts forbidden [under the LADL and such conduct may result in personezl



l;'ahility.'".' Larr, 855 A Z¢ 921, 938 (guoting NJUSAL 1055 Ze)ialerations in the erigined). The
ew Jerszy Supreme Court lpohed w he measicg of the s, the words (he renms aid and abet
are surrounded by, the Fedsral Cous®s prediction tha 10 wouid adop the definitons ol widing
and abeming eonsisiens wilh the Resatement (Second) of Torts, 2nd whe Restutenenl o cansert
Habilie itself. 74 w G28-930.

The wourt stated thut “in orasr 1o baid un smploves hable ws an auder ar sbewar, a plaind ey
st shong that *{17 the party whom the defendant aids must perlorn & woonglul act that causes
an injury; 23 the defendant must be gencrzlly wware of his role 2y 4 pan of an overall (llegat or
wortious activily at the time thai be provides ths assistancs; |andl {3) the defepdant must
knowingly and substantially assist the orincipal viclation™ Joal 9382 (guoting Shaeley v
Atfaniie Ciny Police Deg'e, 074 T 33 03 12V (3d Cir 19995 {quatation omined¥alteralion in the
ariginal). To determine whether an indsvidoal has provided “sebstantial assistance™, the coort
Iooked to five factors [isted in e comments o scotion 876 of te Resfarzment; " Py ihe nature of
the wct encouraged, (2} the amount of assistunce given by the suservisor, (2] whother the
SUPETYISOr was present at the time of the assertzd harassment, (2) the supervisor's relations to the
others, and {3) the zsiale of misd of the supervisor,™ Fare, B33 A2d 931, 929 (giting Restatamernt

fSecond) of Torts, § 87000 comment d (V970 Aurfey, 174 P 3d et 127 0. 273

" The court neics that wording regarding wding u-d shatiing in e MBER A ditfers Tom the wording in
ihe New forsey Law Apyinat Diserimination. The New Jersey provision speciiles: that it s cither ar
unlawful croplovment praclics of an wruaslul discrimination “[flor any persor, whaether an erplayer or
anemzoyes of nol, e aid, shet, incite, compsl ar cosree thoe doing of any ol the acts forbidden wnder
thi= act, or i attempt 10 g0 5077 WS AL 1005128, Whereas the Maine provision only provides tat
umiwful diserlmination nchades Y|4 liding, abeuing, inciting, compelling or cocrzing snothet o do any

SENS

ot such types of unlawful diserimination " I MR .SA, § 4533000,
fi




The Masszechuseils Supreme Courl defined lizbiliny for 2iding and ebeming differently in
# case involving claims of racial disoriminatdon. n Lopez v Commsnveaith, the Massechuse(ly
supreme Court provided thal

n order f¢ prevadl on an aiding and aberting claim under § 2037, @ plaintifl must shaw (1)

that the defendant commined “a wholly individual snd distinet wrong .. separate and

distingt from the ciafm in main®™; (2 “that the aider or abetter shared an imtent (o

diszriminale not unlike that of the alleged principa! oflender™ and (3} that “the atder o1

abetier knew of his or her supporting rele inoun erderprise ossigned to deprive [ibe

plainiill] ol a right guaranteed him or her under G.L. e 151807
QTR NEZd 67, 82 (2012) (quating, flurmon v Malden Hosp., 19 Mass. Diseomination L. Rep.
37, 138 (19571}

Even if Maine were o recognize an aiding and abettiog claim against an individual
supervisor, Fnos has nol alleged acttons taken by Teixeira that constitule aiding or abeming i her
Complaint. Considering Enos’s allegationz contend thal Teixeira was the principal actor in lerms
of the discrimination, Enes has oot alleged ary “disinel wrong”™ commited by Teixeiry, nor has
Enos aileged any actions by Teixeira that imvolved aiding or abefiing anathor {0 commit
discrimination. See i Smmilarly, Enog’s Coroplaint does not allege how Teixeira interlered with
the Maintift carrying out protectad activities, Moz importantly, Encs failed to mention aiding,

abeiting, or inerfcrence in her Complaing and therelone failed (o give even “fair notlice of the

cidln[s].” Rush, 348 &4 24 230 24| (Mg, 1975

Thiz seurt finds that allowing these twe claims to go forward agminst leixeira would he
comrery 1¢ the Lew Courl’s intent in Fubesoorn, S In constroing samtes, we look t the overall
puwnase of the law of which the seetion g1 sue forms a part and strive 1o interpret the lanpuags

to avierd results that are neonsistont, anreasonable, o mapposile N orelation w the law's gvarall



purposs”

Favimare, Z012 M 135, 9 54, 58 A3 1083 (quoting Lever v dcesdia Hoap, Corp.,
2004 ME 33, % 19, 545 224 11781 Ax the lew Court has rolsd oot individus! sunsrvisor

liahilice tor emalovment dizeriminazion, i would be illogice. 1@ allow BEres’s cialms against
Teixeira, sazentizlly wnlaw ! cionloviment dissriminarion claims gy arilzulmed in the Compelainl,

although now framed different)y by Tnos, to procecd,

Accordingly, the courr ORDERS rhat Defendam Tzixeira’s Mation v GRRANTETD.

Prainills Complaint is distisssd as (o Delendant Teixera,

The clerk fs directed 1o mcorporate this Order inm the dockst by reference pursuant 1o
Maine Rule of Civil Procedure 79{a

h
]

Datec: // / EET // 37[ éﬂf

" i
Marz(ia}-' Fannedy
Jiustice, Superior Cour
i
k/’f

o

i



_rdEr EwWNS LR S N
|t P

IRTAT

AABCTT

fior;
FRAKTVRE -
TEINTIR &
SURERT

Mz £4210

ALZIITIZY R Y
HARC M
ZEZLTC

D..._l

NED

FIfl

ALTRORI

o

RUHOPELRIC ANE

>

trormay tor: ORITHOS s 00
ATE TCRREZRCSSA
HAANE  [SRACSON
-1 SUREE
B
H R B

RETRZME

ST
LR
MR DAZGA- 300N

Do PEMLAT

L] L I
ARSI

TEARIS0N
283 MATN 5TRILY
P AGE

abyl

WiMOWI

i ! DR RS

I'tiing GoouTenT:

LML TN
Fil:ony Sule: 1273072013
Docket Events:

1273072015 FITTHG DOTUMERT o0

Pariy sy . JANET
ATTORNEY LETLINED

Flajinnilt'a antorney:

TES0S20LE

FI370014 Fartyis):
SUMMONS /SEIVICE

Sihb, Clalan Ll DY I
ractyl
SUMMIN

=l

[

SALRNVITN -

SRESALIA FATTYIAl s BIAN

SURMMONG

JEERVICE

R PEELY B LA 8 L I Y

SHEN

SSERVICE

Pariyior

SUM¥OME

FaTyisl

LN Ry |

W-TH MZMIEAMNLCLHM

O Ry

oF

SZINE DPEYEZIRL THERADRY

AN SRR
Dol

GMPLATHT

ZNCE

ZHTEREL 0N

[SIER IV S T Y

CINZZ

1: CRTZECPELRIC

I20EMTES

CabE

1e/z0ls

MAEDD NOUH
SPoNY
= TMMCNS
[ B T

AT SPTME

LA IR B o e B

IR EE | A

SLAMMTN G

TEZXZLRIA

o I

S MM E

[
FPILE
SREFT 2

Theazgue

OF LA

FlirE T,

[ R

SCPERIGE

AT

ROZTEGTH,
Lockel Ko

COURT

gL

AJEST

DOCKET RECORD

JEZZHLENT

TURRARY OF L0

—T -
.

CTHER

S DY T b I

LESAAED L

I

PHY 21 0AL THRRADPY OF LA

SERVEL oM TESRTSEILZ
BTN PHYE CUAL CTHERARY

B 2F LA IWC

a1

LK I Y L

TUHRREAPY DY LA

aLAnES T

0l

LRy

b I R HE ' I I R IR L I

CK CLSLES2014
RLUED, NOXIUWTR S R IRGE

1

ITORY ACTTONS

n-ed on;

l17197a00¢



