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L INTRODUCTIOGN

Befove the Court are Counts [ and 1T of Phaintiff's Conplaint. fudgment on Count
I was enfered by the Court on August 7, 2014." Plaintiff alleges in Count 1 (hat the
Town canducied an illegal excoulive session on Janvary 29, 2014, CountIlisa
Declamtory Judgment in which Plaintitf alleges that the Town adapted an illegal
motalorivm against a4 quarry owned by the Plaingiff tu the Tow of Bddinglon, The
partie;s subinilted a stiputated teial vecord in the form of a "Stipulated Timeline and
Relevant Facts” dated September 29, 20140 The paviies also filed written arguments,
the last of which was received by the Cowrt an Novembor 12, 2014,

The facts of this case are well set out in the stipulaled record, and the Cowrd hergin

adopis those fuets as having been proven by a preponderance of evidence. While there

" A snbsequent erder caplioned "First Qrder oit Mation to Reeonsider” was entered on Angust 13,
Qi that addiegsed cortain dacwments that were ombited from the privilege log which was
inspected by the Court in camera on Count 11 The Court is advised that the Town has produce:d
all documents ordered reloased by (he Coud in thiese lwo orders. The Courl hereby corrects on lis
awiralion the date "August 6, 2013™ in parsgraph one of the Jatter order which now will read

“Aupust &, 2004
f Anramended slipulated record was filed October 14, 2014,




ave cerfain pragraphs (ses, e.g. pavagraphs 12, 13, and 14) in the Stipulated Timetine that
reference the ability of the parties to supplement the recond, the parties confirmed witls
the Businecss und Conswner Coutt on Jamuary 2, 2015 that they would be relying on the
Stipulated Timeline and Bxhibits as the trial record. The Could has reviewed the
stipulated trial record, considered the pmites’ wiltton arprunents, and issues the following
findings and order For enlry of judginent on Counts [ and 11

It FINDINGS AND CONCLUSIONS

A, COUNT I - Claitm of lllegal Exceulive Session 1/29/14

On lanusry 22, 2014 the Rddington Board of Selectmen and Planning Roard
conducted 4 joint exceutive session, ostensibly fo cansult with Towi legal counsed
arsuant te 1 MURLS.A § 405(6)(1D0. Seleeinen minutes from a “Special Joint Planning
RBoard and Selectinen's Meeting® indicate the mecting was called to order at 5:45 pam,
Rul! call was conducied and o motion was made and approved {3-03 to go inlo Exsowtive
Session. (Bx. 9.) By 7:07 p.mt. a moilon was made to relurn to Regular Sesslon, The
meeting adjourned ai 7.08 p.aw. The minutes further indieate that ¥ Other Business™
consisted of the following: “Moraloriunn Ondinance. No Action Taken.” The mceting
was adjourned al 7:08 p.m, J4&

Exhibit 10 containg !Im.miuuras (rem the Plawing Doard, which met jointly with
the Bourd of Sclectmen. Again, it appears that the meeling began around 5:38 p.m., afier

which rall call was taken. The Board moved and approved the joint Execnlive Sessian,

and Regular Session began again at 7:08 p.an.

" These miwtes are in the Cotirl's view cleavly fabeled as Manning Board ininudes, iTowevar, the
Tawr’'s Altormey refers to (hese minutes s “the actoal Selecimen's minnles" on page 8 of ifs
Gricf. The Court gonforeed with counsel by phone on Degember 23, 2014 and the parties agreed
thal Exhibit 9 represents the mingics of the Boand of Selectuen, and Bxrhibit 10 raprezents (he

miies of the Plasning Bonad.




Plaintilf makes a number of arguments as to why this Execulive Session was
itlegal. First, Plaintiff argues (hat the Town failed to follow Maing's Preedom of Access
Act's ("FOAA™ requireinents for going into BExecative Session, specifically as to the
adequacy of the imotion made. Second, Plaintiff claims that vote 1o go inlo the joint
zevslon by the Board of Selectinen was insofficient. Third, Plaintiff clalms that the joim
segsion was illegal. Fourtly, the Plaintiff claims that duving the Bxeculive Session they
deliberated on legislative mnafters and that this does not fall within auy of FOAA's
exceplions to ihe open meeling requivement.  Fill, Plaintilf claims that the moratorium
at tssue in the vase wag approved in (e Exegutive Seasion,

i Adequaey of e Muotfoir far Kyeciifve Sexrion

Plsintiff contends fhat the motion made by bath bodies (Board of Selectimen and
Planning Board) insulMiciently describud the nature of the business to bs conducted
during the closed session. However, as the Town pofuts out, a shinilar notice was uphelkd
as sulficient by the Law Cowrt in Vefla w. Town of Camden. 677 A2d 1051, 1055 (Me,
1996). in addition, given the clear notice [rom six days before, an January 23, 2014,
there can be little doubt that the piblic was aware of the purpose of the Ixecutive
Session, which wauld be flie “only thing on the ageuda” for the January 29, 2014
mecling. (Bx, &) The Couit is unpecsuaded that fhie notiee provided in e jolnt motion

was legally insufticient.

i, Adequacy of the ¥ole Token by the Bogrd of Selectmen to gro intg

Plainliff argues that Exhibit 10 proves thet there were 101 enough members from

ihe Board ol Selectmen 1o constitide a quorom or (o vole to go into Executive Session, or

thal this exhibit when read in conjunciion with Exhibil 9 raises questions as to whether




there were enougl voles by Sedectien (o authorize the session, Hawewver, as noted
previously, the Coutt interprels Exhibit 9 to be the acteal Board of Selectmen ininuics as
the members listed for the voli call (Brooks, Goodwin, Lyfoird} ace the smne Sclecimen
listed in Exhibit 7. The Caurt finds Exhibit 9 unambiguonsly establishes that that these
hree members voted ta go info Executive Sesslon, and so concludes that the PlainfifTs
avgumend on this issue is without merit,

£, Legility of Joint Executive Sexslos

The Town rightfully soles that the PIRintiil cites no ease faw in support of its
position that (e joinl Execulive Session was ot muthiorized by FOAA, However, the
Court would note that the public waz provided notice six days prior that the Town
intended te follow this procedure (Bx. 8) 50 it could hardly be said this process vy a
segret from anyene, The Court would further note thai Plaiotiff seems to imply that ifthe
twe hodies conducted joint Executive Sossions that were otherwise independently legal,
that wauld be perinissible,

The Court, having found no impropricties in the procedire followed by both
Doards as lo nolice and vales tnken to go inla Execulive Jession” conchides that (he joint
mecdings were legal, The Plainfiff does not prgue ilat the adviee given to hoth Boards by
tive Town's atforney would have been different, med ihe Cowt conclugles that under these
circumstances no viglation of FOAA has oceurred.

i, The Swdifect Matier of the Bvegiutive Session

The Courl has reviewed ! MRS A §405(6)(E) and disagrees with Plaintiffs

argument regarding the exceptions o Maine’s open mmeeting law, Subsection T contains,

*“The Plainiiff does not contest the legality of the votes faken by the Planning Board o go into
Exceiitive Segsion,



as the Town points out, A numbes of digjunetive clauses which include the following as a
disereet exception: “jelonsuitations between a budy or agescy and is altortiey conceming,
the lepal righis and duties of the body ot agency . .. " he Court finds that the Town has
met its burden to prove tial the subject matter of the Executive Session (which was
exphicitly defined in the Jannary 23, 2014 nofice (Ex. ) as a reques! for their attorney "o
expand on the basis for his wording in the proposed Moratoriom Ordinance®) falis within
this exceplien Io Maine's open meeting requirement. Underwood v. City of Presgue fsfe,

715 A.2d 148 (Me. 1998).

w Hhether the Morateriin was Approved in the fxecutive Sessfon

The Plaintifl velies upon & staterment made by the Flamiing Board Chairmian ata
Selectmen’s Meeting on March 4, 2014 in which he mentions fhe Executive Seasion in
qestion, Tle atated “guestions were asked duriig itin order to heip thein decide on how
o procesd with wording of such moratorium otdinance.” (Gx. 15.) The Court consirues
this statement as entively consistent with the publicly siated reason for the Execntive
Sessian, anil coneludes that this isolated stalement daes not anppott the argument that the
Moraterium was actualty agproved in the Exceutive Session. Ta the confrary, other
exhibits including Bxhibita 15 indicate that ithe Seleetinen sent the issue to a Town
Meeting where the Moratoriuim was voted upon and approved by citizens of the Town,

B. COUNT Il — Chatlenge to Moratorium

* enqcted by the

Plaidi [ raises a number of argumenis regarding the Moratorium
Town against quarry developnsent, including that there was no basis for its enactinent,

bul alse fhat enacting a rroratorbunt with retropclive effect violates Maine jaw given the

"t Tawn enacted the moraterivm owdinance on Apiil B, 2014 at a Special Town Meefing. The
sic-manth momorfun was exiended an Sept. 23, 2014 by 1he Selectmen pursnant to 10-A

MBS A § 4156070 (Exx. 27 and 2HA-D3)




plain language of the slatule which states that & inoratorium “may be adopted on an
cinergency basis and given inmediate effect,” 30-A M.RS.A § 4301(11). The Town
atgues thal tire reasons asserted by proponents for the moratorium are sufilclent
justificution for it, and alse that 2 moratorivm ean be vetroactive since it ix defined in part
as "*a land uze ordinance or other regulation,” mud undet Maine law ordinances can be-
refroactive gssuming cettain eriteria ate mel,

30-A M.R.3.A § 4356 cstablishes the requircmentts for iinposition of moratova by
mticipalities, Tt siates, in applicable part, that (he movatovium must be needed
“Tbjeenuse the application of exdsting comprehensive plans, fand wse ordinancey or
vegulations or other applicable law, if any, is inadequate to prevent seriovs public harm
trom residential, conuncrein] or indusivial development in.t!m affocled geographic avea.”

Further, 30-A M.R.S.A § 4301011} defines a moratorium as:

[A) land use ordinance ar alher regulation approved by o municipal legislative
botly, that il necessary, may he adopled on an emmergeney basis and given
immediate effcet and thal temporarily defers all development, o g type of
deveiopmicat, by withholding any permit, authorization or approval necessary for
ilie specified type or types of developmend,

fd
3 Rerroaetiwiy of Movatarium

The Cowt could Mud no ¢ase i which the issie of refroactivity has been sguarely
addressed by rhe Superior Court or the Law Court, However, the statute by s own (erms
pernits o inuwicipatity to withhold “any permit, authortzation, or approval necessary for
the speeific tvpe or fypes of development {emphasis added).” While the parties focus on
the plirase “given immediate elfect” the Court beligves that the Town was alowed to
withhold approvai — by delaying finalization of the approval process -- dwring the

maralori perod. The statute distinguishes among perinits, alorization, and

fi




approval, sigpesting to the Courl that they mean different tlings. & permit wouid be
samething that has alveady buea granted, and approval suggeats to the Cowrt the process
of obtaining & pennif {or autharization}. The Court concludes that the Town was entitled
to stay or defer conmpletion of the permit approval process by the express ters of this
shdnle,

The Court also reads the phease “piven unediale olfeet™ to mean just (hat, 1fa
marateritm is duly approved, it 1akes itnneciale effect, and the 6-moth clock stavts
rivsieinng. The Court does not agree with the Plaintlf] ihat this plirese prohibits
“retronctivity® pariiculavly where ihe Legislature has in the Conel's view ampowered
nwnigipalities to defor, tewporarily, certnin types ol development “by wilihoiding . . .
approval” for a specified type of development,

1t is quite understanduble fo the Comt that the Plainiifl would be unhnppy with
the decisian on “retrogetivity” given assurances unfrtunately made by some Town
representalives, 1n addition, the imposition of the moratorivm has no doubt created a
Anancial bivden and at ieast uncertainty for the Plaintiff. Such burdens and uncertainty
are likely by-produets of any moratoriton, however, which is why the Legislaiure has
siefetly time-limiled them, The Court {rasts that the Town understands that this
momiorium camiot act as a pexmanent end-run around fair consideration of Plaintilf s
pernyit application, but the extanded moratorivin will scos expire, and the Plaingiff can

press forward at that vime,

i Srfficiency of Evidence to Jistify the Morafaritm

Plainfiff's fival arpuiment is dhat there is msuficient evidence i the record

Justifising tise impositton of a moretorilun on guarics. However, it is the Plainff's

|
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burden to "establish the complote absence ol any state of fucts that woudd support the
need for g moratorium.” Minster v Town of Gray, 584 A2d 646, 549 (quating Tlrei v
Torvwn af Ogueaguit, 490 A2d 364, 569 (Me. 1983). 1t is clear to the Court based on the
stipidaled record thal there was significant opposition to the quawry from members of the
‘Toswn, and they artictilated their reazsons for thelr positions, Thicse reasons included
elfects on air quality, water quality, raffie, and property values. One could reasanably
disaglren with (he rersons asserted by the guany oppoanenls, as well as their view of what
is best for the Town, However, proponciis of the quarry were plso given an opportunily
i make their case and {o provide stificalion for their positions, and a vole was taken,

Fundamettally, il would not be appropriate {or this Court ta injecl itsell iulo this
sarl of legislaiive process given the smple opportunity provided to both sides to make
iliir case in an apen process. Dispgresment with the auteome of the vote is not
cijuivaient to establizghing "he complete ghsence of any state of facts™ supporting this
moraiarivg,

IlI. CONCLUSION

Based on the faregoing the cniry will be:

Judgment on Counts I and IT entered for Defendant, Town of Eddington,
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