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Before the courl are motions for sumunay judgment filed by defendants Mariin Tharne
and the Maine Department of Public Safety. Thorne and the Depantment of Public Safcty (DIPS)
are twa of the four detendants whoe have been sued inthis setion by plainidf Arthur Murdaock.

Murdock alleges in count T of the comiplaint that defendant Angelo Castigliola is lizhle as
the driver of 4 vehicle that collided with Murdock’s vehicle on Skyway Drive in Portland on
Japway 26, 2010, Al the time of the accident Murdock was a Liculenant in the State Police
driving a state police cruiser.

(1t count [I of the complaint Murdock alleges that defendant Thorne is liable based on his
alleped neplizence in signaling that Murdock could make a leit turn in front of Thorne's vehicle
belore the collision,

In count I1F of the complaint Murdock makes an under-insured motortst claim apainst
BPS, alleging that the Lability of Castigliola and Thome is likely 1o exceed their coverape Hmits
and that DPE, which self-insures its emplovees, 13 required to provide under-insurcd motorist

coverage as part of its self-insurance,



In count IV of ke complamt Murdock makes a sccond voder-insured motomist claim
against defendant Patrons Oxford Insurance Company, ais own insuzance carrier,

1'he motions before the court address oniy counts 1L and T1I of the complaint,’

Summary Judgment

Summary judgment should be granted if there s no genuine dispute as 1o any material
fact and the movant 1y entitled to judgmeant as a maner of law. Tn considering 2 motion for
summary judgment, the court is required to consider only the portions of the record referred to

and the material lacts set Torth in the parties” Bule 56{h} stalements, L.z, Johnson v. MeNeil,

2002 ME 99 4 §, 800 A2d 702, The facts must be considered in the light most favorable 1o the
non-moving party, Id. Thus, for purposes of summary judgment, any [: acual disputes must be
resolved against the movant. NWevertheless, when the fzets offered by a party in opposition to
summary judgment would no, if oftered at tnal, be sutficient to withstand a motion for judgment
as a matter of law, suInmary judgment should be granted. Rodripue v, Rodngue, 1997 ME 999

8, 6594 A4 924,

L MOTION FOR SUMMARY JUDGMENT BY DEFERNDANT THORNIE
Undisputed l'acts

1. The following facts arc undisputed. See Thore SMI dated September 24, 2014 §9 2-
10 fadmited):

On lanuary 26, 20010 Lt. Murdock was driving west on Skyway Drive. At the location
where the accident veeurred, Skyway 1rive has two westbound lanes and two eastbound lanes.

' Defendant Castiglisla has since filed a separate summary judgment moticn, but that motion has not been
futly brisfed,



L Murdoes was in the inger westbound lane, inending to make o left fuen across the two
caslbaind lancs Wlo the entrance of the Staie Police Barracks, iz lights and siven were not
activated,

Coming i the other drection i the inner easthound land was Thome, who saw that the
waffic ahead of hi-m was stopping, Thome made eve contact with Murdock and stopped his
vehicle, leaving encugh space [or Murdock to rmake a leil tum in front of him. Thorne then
wived Murdock across his lane of travel,

‘With Thorne stopped in the inner eastbound lane, Murdock inched forward to check for
oncoming traffic in the outer eastbound lane, saw no vehicles, and procecded across the outside
lane. llowever, Casttglinla’s vehicle was approaching in the outer eastbound lane and collided

with Murdock s vehicle.

2. In response to Thorme's SME, Murdock submits the [ollowing additional facts, which
the courl aceepts tor purposes of summary judgment:

Thome's veliele obstructed Murdock’s ability 1o have a good view of the ouler
castbound lane. Plantiffs SAME daled October 15, 2014 ¥ 2. Before waving Murdock omn,
Thome gesturcd with his finger to Murdock to communicate that Murdock should wait a moment
before inttiating a lef marn, and Thorne then checked his side wiew mirror 10 ascertain whether
the outer casthound lane was clear. Plaintiff’s October 15, 2014 SAME 97 3-4. Construed in the
light most favorable 10 Murdock, ‘Thome intended to communicate to Murdock that 11 was safe 1o
cxecute a left tum across both lanes. PlaintiMs October 15, 2014 SAMF 9 6.

Murdock contends that when Thome waved him on, he “immediatcly™ began 10 execuic a

left turm, Plaintiff’s Oetober 15, 2014 SAMF ¥ 7, but the record does not supporn that assertion.



1

mstead Murdock consistertly iestified that afier Thorne waved him on, Murdeck nmally
“inched forward™ to see i1 anyone was coming. Murdock Dep. 83-86, Adccord, Murdock Dep. 16,
15,

I is undisputed that when Murdock hegan his mrn, Thome saw the Castigliela vehicle
approaching in the outer castbound lane and sounded his horn o a futile atlempt to wam

Murdock. PlaintiTs Qctober 15, 2014 SAMFE €9 8.5

3. Although Murdock’'s SMF &iuaiiﬁa-:s; and denies parapraphs 14-16 of Thome’s
statemcnt ol material [acts, the courl itnds that those paragraphs are undisputed:

Speaifically, Murdock unequivocally testified ar his depesition that once he tumed in
front ol Thorne, he stopped and inched torward to where he could sce the outer casthound lane
“and then T pulled oul™ Fle further testified that he did that beecause he knew he could net rely on
sumeone wha was letting him turn left in front of them and that be had 1o make his own
determination of whether a lanc was clear before he could eross that lane. Murdock Dep. 86-87,

ciled in Thorne SMI- ¥ 14-16.

Discussion

The Law Courr has not ruled on the issue of whether a driver who signals to another
driver that the latter can make & left turn can be found negligent if a collision with a third vehicle
resulls, Two Maine Supenior Court decisions have concluded that while the sipnabing driver has

vielded his own right ¢f way. the signaling driver has not undertaken any duty to assure (hat it is

* Murdoek sugpests that when Thorne saw the Castipliola vehicle, Thirme saw that he was “mistaken” in
signaling 1o Murdeck that the lane was clear, Plaintifi™s October 15, 2084 SAMFE § & To the extent that
this suggests that Thorne acknowledped any mislake on his par, there is no support on the recerd for any
such acknowledgment.



all clear w0 proceed. Rolduwe v Haweond, order dated fuly 18, 2007 [n CV-0OD-18 (Superior Ct.
Kuonnebec) (Marden, 1), reported st 2001 WL 1702679; Dhonsre v Prosressive Insurance Co,
order dated April 13, 2000 i CV-99-38 (Superior Ct. Androscoggin {Cole, 1), repored at 2000
WL 33672928,

There is a split of authority in other juarisdictions on this issuc. See, eg, Gilmer v
Filington, 70 Cal. Rptr. 3d 893, 900 o6 (Cal. App. 2008). Another Maine Superior Court
deeision appears to have followed the New Hampshire Supreme Cowt in concluding that a
sipnaling driver can he liﬂblu;. it the sipnaling driver knows or should know that special
circumslances create a foresceable risk of harm to third pamies. frecheite v Cobd, order dated
January 9, 1997 i CV-36-86 (Superior Ct. Androscoggin} (Delahanty, I3, reported at 1997 Me.
Super, LEXTS 9, citing Willicuns v, O 'Brien, 669 A 2d 810, 811 (N.TT, 194%3),

Murdock argues that special cireumstances exist here based on his assertion that Thome s
vehicle ohstructed Murdock’s view of the outer eastbound lane, Thorne disagrees that the special
circumstances rule should be adopled in Maine and alse disagrecs that there any specizl
clrcumstances in this case.

Ultimately the court does not need 1 decide whether New Hampshire’s special
circumstances rule should be adopted in Maine and whether lhis would result in a disputed issue
o fact because the undisputed record establishes that Murdock did not rely on Thome's sighal.
Murdock instead testified that afier he wrned in fromt of Thorne's velicle, he inched lorward to
sec 1 there was any traffic in the next lane, saw none, and then proceeded. Murdock Dep. 16, 18,
X5-87

(2. And the reason that you stopped and inched forward is becausc

vou know you can’t rely on someone who's letting you tum lefi in
front of them, correct?



A Thel s correet

(3 You have 1 maks your own determinavon of whether or not a
lanc 15 clear before yvou can cross that lane, Tree?

A. That’s true.
Murdock Dep. 87,

In order to recover against Tharne, Murdock would have to show not only that Theme
breached a duty of care but also that Thome's conduct was a legal or proxamate causce of the
acoident. Crowe v Shaw, 2000 MLE 136 €7 9-10, 755 A.2d 309, Bascd on Murdock’s deposition
testimony, Murdock cannot make that showing, Regardless of whether Thorne owed any duty to
Murdock and if so, whether Thorne was nealigent, Thorne is entitled 10 sumunary judgment due

to the abscnee of any factual dispute as to causation.

I MOTION FOR SUMMARY JUDGMUENT BY DLEFENDANT DPS
Undisputed Facts
The mation by DPS for summary judpmeat is based on two arguments. The fivst is that
the Stale, as a sclf-insurcr, 1s not subject to ¢laims under the uninsured and underinsured metorist
-pravisions in the State’s insurance code, The second is that Murdock’s claim against DPS is
harred by the immunity and exchwivity provisions of the Workers Compensation Act, 39-A
MRS, §§ 104 and 408,
Murdock did not dispute any of the assertions in the staternent of material facts submitted
by DI'S, and the DPS™s motion for summary judgment therefore turns on issucs ol law,
Om the self-insurance issue, 1t is undisputed that the [IPS had not procured any insurance
that provided coverape for Murdock or for the ¢laim asseried against DPS by Muwdock, State

depariments and employees are self-insured by a fund administered by (he State’s Director of



Risk Manapemenl withiz the Department of Administrative and Financial Services pursuant fo 3
MRS § 173 DPS SME ] 51-54

The applicahle self-insurance policystates that the Risk Munagement Division will pay
any sarns that its insureds may be lepaily obligated 1o pay because of the exceptions to sovereign
immnunity contatned in the Maine Tort Claims Act. Uxhibit A to lids Affidavit.?

{m the workers compensation issue, it is undisputed that the State has paid Murdock
approximately § 165,000 in medical and indemnily workers compensation benefits, As af
September 1, 2014 the State was continuing to pay Murdock § 479.72 per week in workers

compensation indemnity benefits. DPS SME v 49-30.

Tscussion

Murdock™s argument that he is coutled to UM coverape fromm DPS 1s hased on the
straight/orward propesition that the Tesurance Code requires that all motor vehbicle insurance
policics delivered in Maine must include coverage for persons who are lepally entitled to recover
damages from operator: of uninsured, vader-insured, and hit-and-run vehicles. 24-A MES. §
2902¢13. This requircment 1o provide UM coverage, argues Murdaock, applics 1o the State ay self-
insurer the same as it applies to any other entity.

The problem with Murdock’™ argument is that 5 MRS, § 1728-A{1(TL) oxpressly
provides that the State’s self-insurance funds “are not subject 1o the provisions of Tile 24-A.7
Accordingly, the court cannot find that 24-A MRS § 2902(1) 1s applicable here and cannot find
any othcl legal bagis for the arpument that DPS is obligated to provide UM coverage to

Murdoclk.

" lnder he Ter Claims Ast, & gavernmental entity may be liahle for “its nepligent acts or omissions™ in
the use ol any motor vehicle. 84 MRS, § 8104-A(1)AY The Ton Claims Act does oot conlain any
provision [or UM coverage when ather parties are negligent.



Accordingly, DPS iz euntled to sommary judrent o0 Mordoek's UM clalm against
PSS, The court dogs nal reach the Stute’s alternarive ermznent that Murdock™s receipt of
worker's compensation benetits bars lus claim agaivsi DPS under the imraunity and exclusivily

provisions of the Workers Compensation Act.

The vntry shall he:

The motions for sumrary judpment fled by defendants Martin Thorne and Maine
Department of Public Service are grantzd and the complaint 15 disrnissed as against those
defendants. The case confinues as against defendants Casligliola and Patrons Oxford Insurance
Co.

The clerk is direcled to incorporate this order in the docket by reference pursuant to Rule
T ).

Dyated: January 722_ 20135
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Tustice, Superior Court
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