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I INTRODUCTION

This hiatler eame on for (iat without a jury on Awtgust 5, 2004, The parlies filed
posi-trial sebmisgions, the tast ol which was received by the Court on October 14, 2014,
Tise Court has reviewed the evidence adimitted at trial and reccived parsuant to the
Cownrt's Ovder RE: Posi-Trial Proceedings dated August 7, 2014, The Cound has
considered the parlies” written arguments, and izsues the following findings and Order for

entry of Judgment,

II. PROCEDURAL BACKGROUND

The parties have reforred 1o the hvo logal disputes batween the pailies as
“Mellomald I and “MeDonaid [1." The Court will do the same. MeDonald I involved a
claim brought by Jolo E. MeDonubd agatist Scitee, Ine. (Cetis’ foriner name) in March
of 208 It initialiy Wvolved a claim that Scilec owed My, McDonald commissions

invoiving Teiedex, a company that had been acguired by Scitee. All claims regarding



Teiedex were reselved 1n faver of Scitee before wial, Claims brought in an Amended
Camplaint included an allegation that Scifee owed Mr. McDonakl camimissions for sales
made by Scitee lo Avaya. The claim arose when Scitee, upon being sued regacding
Teledex, levminated its conrmission agreenienl with Mr, MeDaonald regarding Avaya
sales, That claim weal to a jury trial before the Business and Consumer Court, with a jury
finding in Seitec's favor, The Business Court deferred ruling oo other issues uniil after
the jury trial, and the vevdict and other rulinps were appealed,

In day oF 2313, the Maine Supreme Courl vacated the jury verdict and held thay
the commission agreement between the purtics requited Scitee to pay eolmnissions
repavding Avaya sales evon aller the commission agreement was lerminated. Cetis
conceded in its Post-Trial Brief that the Law Cowt’s opindon "decided Mr. cDonald's
breach of contract ¢iaim.” {De. of Cetis 2.3 However, ou June 20, 2013 the Law Cownl
tssied an anended decision, as it had nol addressed Mr. eDanald s elabu thal e was
entitled to reliel under the Nlinois Sales Represen(ative Act (“I3RA™), including an award
of exentplary damages and counsel fees. 'l‘_he Lanw Court sent the case bacl to the
DBusiness and Consumer Court to detenniine those issues, and on September 20, 2013
Justice Mivison held that 1SRA did appily to Mr. MeDonald's claims against Seitee in tat
e was a “sples representative’ within (e meaning of that statwie, After fAdher brieling,
on Januaty 7, 2044, the courl awarded counsel fees, but declined to award exemplary
damages.’ [ this decision, Justive Nivison nated that courts who bave inicrpieied ISRA
have coneluded that Y'(n)o automalic award of exemplary damnges is granted for svery
vinlation af she AcL” Instatles Ine. v Whiting Corp., 784 N.E.2d 312, 320 (11 App. CL

2002} (eiling Meher & Assocs., Moo, v Ouediny Caobiners, 640 N.E.2d 1000 {11 App. Ci.

P Meither party appealed Tustize Nivison's posi-remand decisions,
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1904)), The court found that the standard requived “willfui or wanton conduct or
vexatious refusnl to pay™ (Zavell & Assoc., Inc. v. CCA Indus.. tne. 628 N.E.2d 1050,
1032), ar a “linding of culpability that exceeds bad [aith.” Maker, 840 N.Ed, 2 al 1008,
The cowt ruled it was nat able 10 make such a finding about Scitee’s conduet tovwaeds
hir. MeDorale,

dleDanatd 11 bogan with the {Hing of & hvo-couat Complaint alleging that Celis
breached its commission agreement with Mr. MeDonald for failing o pay post-Irial
conmissions from December 5, 2001 forward, Tn addition, the Complaint brouglil a
claim for exemplary damages and counsel fees under ISRA. McDonald IT was filed on
Cretober 24, 2013, spproximately three mobths before Justice Mivison izssued the now-
finel order regarding exemplavy damages and counsel {fees in MeDooald I, and n day
befiwe the post-trial and post-Law Court decision commissions were paid

OI. FIKDINGS AND CONCLUSIONS

Count [ of the Complain; alleges breach of contract, The ¢laim is that Cetis®
failure to pay posi-trial eonnissions immcdiately afier the Law Court’s decision in May
af 203 constitated a hreacl of the commmission agreement, The agreement is clearty a
contract, and as Celis has conceded in itz post-(rial argument, the Law Court’s ecision
wcDonald | vesoived the breach of contract clainm in that case. That decision also settled
the issug ol Cetis’ ongoing obligation io pay comnussions on Avaya sales. Therelore, if
Celis did not make these paviments, it was in byeach of its contract io Mr. MeDonald, The
evidence is clear that Ceiis has acknowledgedl its abiigation to pay the conunissians as of

the clate of the Law Conrt's dectsion, and il is alsa ciear that Celis ¢lid not come corren:

' rhe parties seam Lo have worked aul g aeceplalibe arrngement for paynient of comsissions
owed sineg Cotohor 23, 2012,

Lo



with its ehiigation watil months after the Law Cowrt’s deeision became fiiad, and just one
day belore the current lawsuif was Iiled.

Count II, however, is the heart of Mr. McDonald's clain, as [SRA imposes time
vequirements for when conmnissions must be paid afler lermination of a conuwaission
agreement, and it antd provides [or certain remedies (altorneys fees, costs, and under
certain circumstances, cxemplary damages) when the time requirehients are not met.
EIncter 1SIRA any conunissions due at the e » commissions conlrgel is teriminated nins!
e pasd within thirteen (13) days of 1he date on which cornissions come due under the
agreement, © The Court will deal first with the issue of exemplary damages, followed by
a consicleration of Plaintiffs demand lor an award of caunsel fees.

o Exempliry Duinges

1t hag been nated Mat TSRA “as weitlen, requires an award of exemplary damages
in all instances where a principrl fails to pay commissions due within 12 days of
terminalion of the representation agreement,” Leonard A. Nelson, Pualtive Dainages
Untdler the Hiinois Stles Representative Ace, 86 11 B. 1. 622 (1998). However, courls in
Ilinois and in other prisdictions (inchuding this Caurt) that have had oveasion to apply
ISRA have required mueh wwove then a simpte vioiation af (he slatute’s lime requiremerts
in prder fo award exciptary damnages,

Mr. Mclranald argncs hat Cetis had no justification in deiaying paymesl of the
post-trial conumissions onee the Law Court determined 1hat Cetis' obigation to pay
cammissions on Avava sales survived (e tevminalion of their agreement. Cetis assorts
that it bad ne obligation Lo pay any conunissions uiti) fanuary 28, 2014 at the eariiest,

"The Acl is not a new basis lor lFabillty A claim wader the Acs “is parasilic o (a) breach af
contract chim which requires a party 1o establish first Ll it s edithed to conmissions wncer o
vniid conliacl, A4 Assaciares, e v. Comi-Seal, hic., $50 [3d. 603, 09 {7 Cir, 2008).




whizh was when the McDonald [ udgment beenme fnal.? Cetis further argues that M,
MeDonald could have, but did not, obtain ehtry of a final judgment witi respect to fewer
clawuns pursuant to Rule 54{b)( 1) and therelore hy the time the judgimeni was final on the
issue of the applivability ol 18RA, Celis bad atready paid the commissions.

Mr. McTonald also argues that Cetia’ alteruative defense --lhat the partics were
workhiy on n globat scitlement - is not supporied by the trial evidence, aud that Cotis’
delay in pavinent was acloally motivated by animws or il will toward Mr. McDonald
such that an order for exemnpiary damages is requived under [SRA.

Tustice Mivisen iy his Janvary 2004 arder denying by, MeDonald's demand for
cxemplary damages stated that the parties' dispute in Ihal case was “a legitimate legnl
dizpuls over the duration of a confract, which dispute was ultimately resolved by the Law
Court.” Al the lime the coart came o thal conglusion, McDonald U had already been
filed, and the post-uwlui commissions owed under MePanaid 1T bad been paid. In addition,
it is important to note that it was not witif September 20, 2083 that the court found that
Me, MeDonald was a “stles represeuiative” within the meoning of ISRA such that he
counid prevail an a eladin fov exemplary damages in either MeDoonld T or MeDonald TF --
depending on what he could prove about Cetis’ conduct. The Plaintill does not secin 1o
be arguing here that Cetis did auything constituting bad faith by making its argument 1o
the cowrt that 1SRA did nol apply. Rether, hie scents 1o arguc lat despite the et that the
court did not make that finding until Septeanber of 2013, Cetis had an obiigation 1o later

than the amended decizsion from the Law Coutt in June of 2013 1 poy the post-trial

Conunissions in fll,

! fustice Nivisonr tuled on Septenber 20, 2013 that LSRA applied (o Lhe paries’ agresment, it
did net rule on the My MeDonald’s demand loe exemiptary damoges and counsed feas until
Janmuaey 7, 2004,



It i3 elear to the Cowt from (he proccdural history of this case, as Justice Nivisen
Found in Molonatd [, thai at the time the Law Court issued its spring 2013 decisious,
there were still Jegithmate, unresolved legai disprtes hetween the parlies, ineluding
whether ISRA even applied o Mr. MeDonakd. My, MeDosald connat really argue
atherwise, However, that 1s not the sawe thing as spying that Cetis had no lepal
obligation to pay any culstmding commissions wndil {he judgment in MeDonald became
final in Januavy of 2044, Impiostantly, Cetis has conceded ihat the Law Court’s spring
2013 decisions resolved Mr, MeDonadd's breach of contract ¢laim, In addition, Cefis was
an nolice, as of September 20, 2013, that Me. dMeDonakd was a sales representalive under
1STLA, and was entitled as g watter of law to avgue pursuant W it that he was entitled to
excmplary damagcs.“‘

The court it MeDonald T has bean asked to consider Cetis” canduct since the
Law Courl decision in the spring of 203 and to find it to be vexatious. The Court eanuol
do thal, however, without givitg some weight (o fhe legifitnate legal ispuics ihat
renained vnresolved during much of the time between the Law Courl decisions, and
witen the payments wers made.

In adelition, the Courl finds that there were attempts (o come to a global seitlement
of the parties’ digpute. PlaintiT has argied hroughowd MeDonaid 1 that any such
discussions are irrelevant to the issues the Courl must decide on the issue of exemplary

damages. Iirst, he prgues thal 1o setllement offers were pver made by Celis, and even if

* The Court rejects Cotis® argument thal issue preciusion warks in [his case fo rovent recovery of
exempiary damages by Mr. MeDonakd. The court’s January 2014 decision focused upon Scitee s
decision 1o teeminate lhe agreement and refuzad w pay commisyions un Avaya sates nfler
terinination, And as naled, it cansidered the dispute belwesn the parties 1o be a *legitimate lagal
dispole over the duration of a conteact, sehlels dispite was cliimately reselved by e Baw Coup™
P, 1 af Ianupry 7, 20014 Decizion and Order, e this gase, the Court focuses on Lhe Failere 10 pay
wost-lrial commissions onee Lhe Law Court issued its spring 2013 decisiong,



there were “discussions” that they were so insibstantial that they do not provide a
<lefense for Cetis on the issue of exemplary dmnages. [ addition, Pluintiff seems also lo
arplie that Cetis® position segurding these discussions, such as they were, should not be
given any weight becauae the partics were sill litigating,

The Cowt fieds au the oulzet thal there were in Fact settlament discussions which
were actually injated by Plaintiff’s counsel. 'The Courl has not been made privy to the
detnils of the discussions, bul it is udeniable that Lhey occorred, even if they were
ullitentely unsuceessfil, The Court would note (hat both partics would likely be
mativated to seltle, particnlarly Celis, since aler the Law Courl issued ils spring 2013
decisions, Cetis remains indelinitely obligated to pay commission to Mr. McDonaid for
Avaya sales, White it is clear that Dy, Sunis not o fan of My, MeDonald, it is equally
clear fram Mr, McDonald’s Iial testimony that he lins no pesitive regavd for D, Swm.
Years of high-conllict, expensive liligation likely have pluyed a large role in thefc mulual
dislike. In addition, e Cort does noel nd persnasive Plaintiffs argument that
gettlemert discussions are valikety 10 aseur, or to be meaningtol, if parties ave actively
involved o iitigalion, The Cowrt is confident 1hat counsel for both partiss have
successfully and sinmiltaneously engaged in these different stratepies on wany occasions
th their legal pracﬁces.

The parties have spent much effort debating about ihe extent of {he settlement
disenssions. [n addition, Plaoimtiff ciaims ey pre not relevani sc pil, winle Cetis
cssentially asserts (heir existence as g defense. PlaintilT has insisted throughout that Cetis

waived altorney-cliem privilege by asserting this defense, while Cetis focuses an the fact



thol there were, as e Courl has Fouad, settlement discussions, s thit they were
initigted v Plainliif s counsel,

A review of lhe corrgspondence belween the pauties, including emails, indicates
Ibat these discussions were net continuous throughout he fime period Gom when they
ware initiated by Mr. MeDonald’s counsal {the day the case was orally argued before the
Law Court} and the fime the cotnmission were paid n Qetober o 2013, However, the
Court disngrecs with Plaintill's ehosacterization of fhese discussions as insubstantial and
irrelevant. The paties agree theie was a discussion at the gral argument in April of 2013
(Tiel's Ex. 46), and an carly June 2003 email confirms that M. McDonald’s attorney
wits requesting “connnissionabile sales” information fram Cetis in hapes of reaching a
vepotiated setilement regarding Plainkilt™s sights to “future conndssion payinents,”
(Def's x, 479 Another gimail from Celis’ enunsed 10 hds elient dated Joly 2, 2043
referencas Plaintiff s interost in more {inancial infortuation for that same purpose. {Def.'s
L3x. 8.} 1t appears that the next sieps in the litigation, vanely the briefing and arguments
regarding the applicability ol VSR A, beenme (he priorities of both parlies, perhaps to the
delriment of negofiation, with Plaintiff"s Reply Deiel being {iled on or about Avgust 7,
2013, However, a week alter the decision on ISRA’s applicability was conveyed to Dr.
Sun on September 23, 2013, he issue of setllement re-emerped. Plaintifis connse]
(according ta Defendant’s counsel) suggested “that you (Dr. Sun} and MeDonald might
want to think gpain abouol selthing his dispute,” (Defl’s Bx. 52.) The Court infers from
ihis email trom Cetis” eommsel to Dry Sun that at Jeast from the point of view of
Defendant’s cownsel, whatever nepgotiations ihai had eccursed and which hagl Failed could

be revived only 17 bort parties were witling w “think ajgun.” On Octeber 3, 2013



Plaintiff*s caunze: seprl a “Damages Analysis” for purposes of Cetis “buying out™
Plaintiff*s ent:tlement to future compensation. On October 7, 2013 PlainiifTs counsel
mude a demand for "conunissions that have acerued since e #rial in December 2011 to
date {Ihe “post-triae canunizsions™). However, Plaintills counsel in that same lelicr alzs
demnpded 1hat i ose past-irial comnssions — topether with "interest and exemplary
daimages” wers not resalved by Cetober 13, 2013, that a nev lawsail would be filed,

(Dl 's Ex. 543 On October 22, 20613 Defendant’s counse] informed Jus client that
Plaintiff’s client was unbhapoy with being tobd that Cetis intended, as of Thal dale, to ondy
pay past dhie conumissions aud keep current with the aceount, Plaintill’s counsel's
tahappivess was altvibuted to e wanting "a selficment pryment for all clalins, including,
‘e Lee and exemplary damage issue and a Jump sum lor foture commissions,” (Defl's Ex,
54.) In other words, Plaintifi’s positlon as of that date, al least as reported by Defendant’s
connsel and lelt essentinlly vo-challenged in the trial recovd, was that PlaintiTs demancd
icluded not onty past-due commissiong, but algo attorneys fegs, exemplary dainages, and
& lump sum for funre obligalions. At least some of these issues, aamely counsel fees and
exemplary damages, were still pwaiting reeadution by Iustice Mivison.

Neither party during the time periods when some discussions did ocour -- af teast
up vt Oelaber of 2017 — seems to have cleacly suppested (o the other paity that Cetig
make @ “prrtial” payment of Lhe post-trial cominissions while awaiting judicial resolulign
ol thig fee and exempiny damnges issue, and perhaps furior nogotiasion on o hump sum
payroent For fithere obbigatians, Qo that date, Plaintiff's enunsed noted that a global |
seftlement hag Taicd, but (hat Celis neered o make commission paymoends [or post-teia

commizsions, and ol an ongoing basis. The Court finds thal both parties were free (o



suggest such an intevim galution, while reserving their rights an the judicially-wivesolvedd
szsies of excmplary damages aid counsel fees under McDonalkl [ Gn Cetobear 23, 2013
Cretis sent Plaintiff o check by overnight mail for post-trial commissions, and the parties
agreo thal Celis was cuvrend as of that date For gll commissions owed. Flainliffs
Couplaint was filed Octaber 24, 2013,

The Court is unpersitaded, based upon ifs review of case Imw, that it shoutd hold
Celis Lo a different standard under ISRA than was articulated by Justice Nivison in his
Janwary 7, 4214 decision, The Court further concludes based oi the evidence presented,
ihat Cetis® conduct did not constitude bad faith, much less “vexations” vefusal to pay. The
Court cannof ignore the complex procedural posture of this case, including the
demanding litigaiion elforis expended by hoth pavties at the sante fime seltlentent
discussions between the patlies occurred, and ultimately failed, It also cannot ighoie
Justice Mivison’s previous finding of January 7, 2014, there were legltimate legal
disputes between the parties which required judicial determiloation. Finally, it cannot
ignove the lack of clear demand from the Plaintlf for payiment of just e post-triat
comntissions while {he parties mwaited judicial resolution of McDmmtt.E 1, untl just hefore
the comunisstons were paid and ihis fawsuit was filed,

The Coust therefore rejects Plaintiff's elaim for exemplary damages under ISRA.

b Conisel Feos

While the Cowrt ag rejected Plaintif™s claim for an award of exeniplary
damages, il would note again that Defendant has conceded that the Law Court’s initial
May, 2013 decision in MeDonale T resolved the brzach ol comragt claim in that case. In

the Cowrt’s vies, that decision also resabved the breach of comract claim in this case



{ileDonald 113 as well. That is, oitee the Law Court issued its decision, there could be no
guestion but hat Cetis had an obligation fo pay post-tiial commissians oil Avaya safes,
and couunissions on an ergaing basis.

I addition, as noled alove, neither parly clearly excepted from thew setticment
discussions (be issue of the pagment of just the post-lrial cammissions, until just before
they were paid. These could have been paid by Celis while both pacties reserved fheir
righis 10 avgne aboul the applicability of ISILA, Plainifts demand lor exemplary
damapes ung counsel fees, whils also allowing the paitics to conduct further nepotiations
ou how Cetis imight satsty its futuve oblipations to the Plaiediff. This Fact works strangly
apainst Celis on the isswe of cownsel fees. Cotis’ negofiations and litigation elforts from
ihe Spring of 2013 Forward, wwhich Lhe Caurt (inds were conducted in goad Gaith, did nat
absolve il of'its obligations (o pay the past and ongoing contmissions, The Cowrt rejects
Cetis’ argiment that it could await final judgment on the applicability of [SRA fand the
cxenmplary damages analyzis) before it complied with its contractual obligatlons (Cemt [
of this case). While the Coutt once again doss noet find that Cetis’ pursuit of iz argumenis
regarding ISR A (as woeli ag its arguments on exemplary damagpes) displayed any bad
faith, Celis pursued {hose arguments at some risk to wself, nancly the risk that ISRA
woubd be found te apply. The tisk could e been avoided by timely payment of the
post-trial and ongoing comaiissions once the Spring 2013 decisions in McDaonaid |
cloavly established its legal duties,

The Court concludes thut Plainliffig entitled 4o an award of counsel fees, pursuant
t0 15RA fram the dale the Law Count issved s decisions i MeDonald 1anil at least he

date the fees were paid, With respeel 1o the fegs incuvred by the Plaintifl after the date the



vommissions were paiel, Plaintiff did not directly address 1he izsue of whether fees
incureed lhese fees should be subject to a differsnt analysis than fees inciured before ey
wete paid® Piaintilf therefore has tiventy-anc £21) days fram the day of rhus decisianto
file an affidavit af cotmsel fees, and to proseut argument as 1o why any fees should be
awartded for services provided after pryments of the posi-irial commissions were wade in

full. Defendant shail have fowteen (14) davs to respond to Plaintills filings,

IV, CONCLUSION

Based on the forepoing the entry will be:

1), On Cownt T {Breach of Contract) Judgment shall be entered for
PlaintilT,

2). On Count LI {Violation of the Tilinois Sales Representative Act),
Juglgment shall be enteved for Plaintiff, and an award of counsel lees shall
be made consistent with fhe directive above regarding finther briefing po
that issue. Plaintilf’s demand for an award of exemplary damages is

dented.

33 Plaindift is entitled b his costs,
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