STATE C MAINE SUPERIOR COURT
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Docket No. AP-15-22

517 OCEAN HOUSE LL.C,
.. ATE OF MAINE
Plaintiff Cum%zrland. ss Clerk's Office
v. May 112016 ORDER

R CEIVED

TOWN OF CAPE ELIZABETH, et al,

Defendants

Before the court is a Rule 80B appeal by 517 Ocean House LLC from a May 19, 2015
decision of the Cape Elizabeth Planning Board approving a site plan application by parties in
interest 541 Ocean House Road LLC, Nick Tamm. ), Jer fer Feeney, and Sheldon Goldman
(co cctively, 541 Ocean House).

541 Ocean House sought site plan approval for a pizza restaurant, retail space, and a
landscaping business on Ocean House Road in Cape Elizabeth near the intersection of Ocean
House ..0ad and Two Lights Road. Plaintiff 517 Ocean House LLC is the owner i | operator of
a restaurant (Rudy’s on the Cape) located a short distance north on Ocean House Road. For the

ce of clarity, plaintiff 517 Ocean House will be referred to as Rudy’s in this order.

Ste=~-d ~¥Revi~
Review of a municipal decision under Rule 80B is for the purpose of determining
whether there was an abuse of discretion, an error of law, or findings not supported by

substantial evidence. E.g., Camp v. Town of Shapleigh, 2008 ME 53 19, 943 A.2d 595.!

"In contrast, where an appeal from a municipal decision turns on the meaning of statutes, regulations, or
municipal ordinances, the interpretation by municipal officials is subject to de novo judicial review. Coker
v. City of Lewiston, 1998 ME 93 § 6, 710 A.2d 909; Isis Development LLC v. Town of Wells, 2003 ME
145 3 n.4, 836 A.2d 1285.







whether the determinations made by the Planning Board and the basis for those determinations

are sufficiently clear so that there can be meaningful judicial review. See Chapel Road

Associates v. Town of Wells, 2001 ME 178 § 12.

The site at issue in this case contains four buildings and three greenhouses. Tammaro
Landscaping currently uses three of the buildings and the greenhouses. At the time of the
application the front building (closest to Ocean House Road) contained three retail businesses,
and 541 Ocean House proposes to replace one of the retail uses in the front building with a 30
seat restaurant, leaving the other two retail uses essentially unchanged. R. Tab 1 at 1-2. 541
Ocean House also proposes to modify the existing parking y removing approximately 7000 sq.

of pavement and creating a patio and landscaped area in front of the restaurant. R. .ub. 1 at 1.

Tammaro Landscaping will continue to use t! remaining three buildings on the site but
two of the greenhouses will be removed. The 541 Ocean House application does not propose the
expansion of any of the existing buildings. R. Tab 1 at 2.

Motivated by what Rudy’s perceives as a major difference in the treatment that 5¢
Ocean House received compared to the treatment that Rudy’s received when it applied for si
plan approval in 2012-14,% Rudy’s takes issue with the approval of 7 = 541 Ocean iuse
application in 11 respects.

The challenges made by Rudy’s involve certain of the submission requirements for s
plan applications in section 19-9-4(C) of the Cape ...izabeth Zoning Ordinance, certain of the
standards for the approval of site plan applications in section 19-9-5 of the ordinance, and certain

of the design requirements in section 19-6-5 of the ordinance.

2 See Rule 80B Brief of Appellant 517 Ocean House LLC dated No  aber 19, 2015 at 32-35.






standards, will not result in an undue burc 1 on the source or distribution system, and will be
installed in a manner adequate to provide needed domestic and fire protection flows.”

Rudy’s argues that 541 Ocean House failed to meet this standard because the original
letter submit | referred to a take out restaurant rather than to the eat-in restaurant actually
proposed and did not evaluate the water needs of the other uses proposed in the site plan
application. However, the Planning Board did not make a finding that 541 Ocean House had met
this standard. Recognizing that the requisite le 1 was missing, the Board expressly made its
approval subject to the condition that “the applicant provide a letter from the Portland Water
District confirming that adequate water will be available for all proposed uses on 1€ site and that
any necessary upgrade to water lines be installed.” R. Tab. 12 at 2 (Condition 3).

Rudy’s contends that it appears this letter was to be submitted to the . own Planner and
that this constitutes an improper delegation of the Board’s authority. Under the Cape Elizabeth
Ordinance, the Planning Board as authority to “conditionally approve” a site plan applicatic
Ordinance § 19-9-3. In the case of the water supply standard, the Plan 1g Board did not
delegate any discretion or decision-making authority to the Town Planner. The ordinance
expressly makes the public water supplier (here the Portland Water District) the sole decision-
maker as to the adequacy of the water supply and distribution system. The Planning Board’s
conditional approval only requires the Town Planner to perform the ministerial function of
confirming that the necessary letter from the Portland Water District has been submitted.

Rudy’s challenge on this issue is without merit.

4, Lighting

In its application 541 Ocean House requested a waiver of site plan approval standard with
respect to lighting, Ordinance § 19-9-5(M), stating that it believed the existing lighting scheme is
adequate and that no new lighting is proposed. R. Tab. 1 at 3. Accordingly, it did not submit the

lighting information that would ordinarily have been a submission requirement. See Ordinance §

19-9-4(C)(14).












7. Sidewalk Paving

Relying on a sketch in the Cape Elizabeth Design Requirements, R. Tab 15 at 112,
Ordinance § 19-6-5(E)(g), sketch at page 112, Rudy’s argues that 541 Ocean House’s site plan
application is deficient because it proposed a stone dust sidewalk rather than an asphalt or
concrete sidewalk. The problem with this argument is that the sketch is expressly lis 1 as an
example. There is no requirement that sidewalks be asphalt or concrete. In addition, on the
sketch itself the entry walkway is listed as asphalt or concrete but the sidewalk is shown with a
series of dots along the surface, indicating that other surfaces can be used. 541 Ocean House’s
Landscape Plan (part of R. Tab 18) also shows a series of dots on the surface.

Rudy’s challenge on this issue is without merit.

8. Stormwater

In its site plan application 541 Ocean House requested a waiver of the obligation to
submit a pre and post development stormwater study. R. Tab 1 at 4. Accompanying that request
was an analysis noting that the result of the proposed development was a decrease in impervious
surface area caused by the reduction in the area that was previously paved and correspondi
reduction in stormwater runoff. R. Tab 1 at 40.

Rudy’s complains that the Planning oard never expressly granted the waiver that was
requested. However, the file contains a letter from the Town Engineer agreeing that because
there would be a reduction in the impervic s surface and because relatively minor alterations
were proposed for the stormwater system, the Town Engineer supported a waiver and
encouraged the Board to grant it. R. Tab 5 4 3. Given the Town Engineer’s letter, the court
concludes that on this issue the record reflects an implicit finding by the Planning Board
pursuant to Ordinance § 19-9-4(C)(17) that stormwater study was not necessary.

The Town Engineer’s letter also endorsed 541 Ocean House’s proposal to replace an
existing drainage ditch with a catch basin system but recommended that the catch basins have the

24 inch grates that are stas rin Ca; El h ' orecommended that in one location an












issue of equal treatment before the Board and on appeal sought to assert an equal protection
claim by contending that the record on its site plan application should also be made part of the
record in this case. The court declined that request for the reasons stated in its order ited
October 22, 2015.

Rudy’s continues to pursue that argument in its Rule 80B brief. A party asserting a
violation of equal protection must allege that, compared with others similarly situated, it was
treated differently “based on impermissible considerations such as race, religion, intent to inhibit
or punish the exercise of constitutional rig s, or malicious or bad faith intent to injure.”
Marshall v. Town of Dexter, 2015 ME 135 9§ 30, 125 A.3d 1141, quoting Tapalian v. Tusino, 377
F.3d 1, 5 (1* Cir. 2004). Rudy’s does not contend that it was subjected to differential treatment
because if any impermissible consideration such as race or religion or the exercise of
constitutional rights. Rudy’s does, however, contend that was subjected to overly stringent
review because the Planning Board, for unspecified reasons, acted vindictively and maliciously
in its case. See Rule 80B Brief ¢ Appellant 517 Ocean House LLC dated November 19, 2015 at
34, asserting that the record on Rudy’s site plan application would demonstrate that Planning
Board members engaged in opposition research outside the record in order to obstruct its
application, that Board members “used ad hominem hostile language against both [Rudy’s] ar
its counsel,” that the Board chair “made a site visit, without notice, and nearly ran )wn
[Rudy’s] owner with her car in making a fast departure,” that the Board imposed various
submission requirements that went beyond the scope of its review standards, and that Rudy’s
application was subjected to an extended process in a hostile environment.

It is possible that Rudy’s application presented more issues than the application in this
case, which proposed only to r lace an exi ng retail use with a restaurant, retain two other
retail uses and a landscaping business, and modify parking facilities and landscaping, without
expanding any of the existing buildings. It is also possible that the Rudy’s project raised many of

the same issues as the application in this case and that, motivated by ill will or some other
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ated: May "7 7016

Justice, Superior Court
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