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This matter comes before the court on appeal from a default small claims
judgment entered against her in the District Court. Because the District Court failed to
consider appellant Dutton’s preliminary motion to dismiss the original complaint prior
to the default, the appeal will be granted.

Procedural History

On December 21, 2001, Mr. Rodrigue filed a statement of claim for a small claim
against Ms. Dutton. According to the statement, the claim arose out of an automobile
accident between a vehicle operated by Mr. Rodrigue and a vehicle owned by Ms.
Dutton. Although Ms. Dutton owned the vehicle, the driver was Ms. Dutton’s
daughter’s boyfriend.

On December 31, 2001, the attorney for Ms. Dutton filed a motion to dismiss the
small claim on the basis that the claim does not allege any legal theory for recovery. For
some reason, this motion was never decided. The case was scheduled for hearing on
January 29, 2002, but then was continued to April 9. On April 8, 2002, counsel for the
defendant filed a motion to continue the hearing scheduled for the next day, stating that
counsel had been called to trial in the Kennebec County Superior Court. However, Mr.

Rodrigue appeared the next day and, as a result of his objection, the motion to continue



was denied and judgment in the amount of $911.21 and cost of $40 was granted to Mr.
Rodrigue by default. Neither Ms. Dutton nor her attorney appeared. Ms. Dutton filed a
motion to reconsider the judgment for the plaintiff.

On May 8, 2002, Ms. Dutton filed a Notice of Appeal of the default judgment to
the Superior Court. Two days later on May 10, 2002, the District Court Judge denied
Ms. Dutton’s motion to reconsider the default judgment and also denied the December
26, 2001 motion to dismiss the claim, but with no comment on the legal contentions
contained in that motion.

Discussion

The guiding provisions of the Rules of Small Claims Procedure applicable in the

present case are set forth in Rule 8(b) as follows:

(b)  Judgment Upon Failure to Appear or Prosecute. If the plaintiff fails
to appear at the hearing or take other steps required by these rules prior to
hearing, the court may order entry of a judgment of dismissal with or
without prejudice. If the defendant fails to appear at the hearing, the
court may order entry of judgment by default for the relief claimed by the
plaintiff in the statement of claim. In either case, the court shall review the
claim prior to ordering entry of judgment. (Emphasis provided).

The underlined provision -- that the judge must review the claim before entry of
judgment -- recognizes the fact that many small claims brought by pro se litigants have
no legal basis. The record is unclear as to whether the District Court Judge in the
present case reviewed the claim prior to entering the default judgment as required, nor
would such indication be expected in most default cases. In most run-of-the-mill small
claim defaults, the Judge’s signature awarding judgment would be considered as
sufficient representation that the claim had been reviewed. However, in the present
case the pending nature of Ms. Dutton’s motion to dismiss and the court’s failure to act
on that motion at the time that the default judgment was entered, lead to the logical

conclusion that the court did not review the claim as required by the rule. The



subsequent denial of the motion to dismiss was after the fact and apparently made on
the basis of a failure to prosecute the motion, rather than on its merits.

The District Court’s failure to review the claim prior to entry of the default
judgment was an error. The legal basis for Ms. Dutton’s motion to dismiss is worthy of
consideration and Could have led to a dismissal if had been considered. Therefore, the
error cannot be considered harmless error. This matter must be remanded for
consideration of the merits of the claim and the motion to dismiss.

The entry will be:

The appellant’s appeal is GRANTED and the default judgment of

April 9, 2002, is VACATED. REMANDED for further proceedings
consistent with this decision.

Dated: & / 4 / 03 m

S. Kirk Studstrup !
Justice, Superior Court
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