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Before the court in these consolidated cases are motions for summary judgment 

by defendants Medical Mutual Insurance Co. and York Insurance Co. 

Summary Judgment 

Summary judgment should be granted if there is no genuine dispute as to any 

material fact and the movant is entitled to judgment as a matter of law. In considering a 

motion for summary judgment, the court is required to consider only the portions of the 

record referred to and the material facts set forth in the parties' Rule 56(h) statements. 

E,g., Johnson v. McNeil, 2002 ME 99 err 8, 800 A.2d 702, 704. The facts must be 

considered in the light most favorable to the non-moving party. Id. Thus, for purposes 

of summary judgment, any factual disputes must be resolved against the movant. 

Nevertheless, when the facts offered by a party in opposition to summary judgment 

would not, if offered at trial, be sufficient to withstand a motion for judgment as a 

matter of law, summary judgment should be granted. Rodrigue v. Rodrigue, 1997_ME 

99 err 8, 694 A.2d 924, 926. 



Undisputed Facts 

In this case all of the essential facts are undisputed. Dragomir has admitted all of 

the factual assertions in the statements of material facts submitted by Medical Mutual 

and York Insurance and has submitted a short statement of additional material facts. 

For their part, the defendant insurers have admitted many of Dragomir's additional 

material facts with a few qualifications primarily relating to relevancy and 

admissibility. 1 

The case arises from a relationship that began when plaintiff Paul Dragomir, who 

had been undergoing treatment for mental health and other issues as an inpatient at 

Spring Harbor, transferred to Spring Harbor's partial hospitalization program. At that 

time Dragomir began therapy with Eric Richardson, a licensed clinical social worker 

employed at Spring Harbor. 

Richardson continued to treat Dragomir when Dragomir transitioned from the 

partial hospitalization program to intensive outpatient treatment and then to individual 

1 For purposes of this motion, the court has accepted all of Dragomir's additional facts except 
for his reference to Richardson's assertion in his deposition that Richardson's sexual 
relationship with Dragomir did not start until the therapist-patient relationship had ended. See 
Dragomir SMF <J[ 13. First, any reliance on that testimony is foreclosed by Dragomir's 
admission, in responding to defendants' statements of material facts, that the sexual 
relationship began while Richardson was his therapist. York Insurance Co. SMF dated February 
2, 2012 9[ 20-21 (admitted); Medical Mutual SMF dated February 6, 2012 9[ 18(a) (admitted). 
Second, Dragomir's complaint alleges that the sexual relationship began during his therapy 
with Richardson. Second Amended Complaint dated March 31, 2011 9[ 8. Dragomir also 
testified that the sexual relationship began in May 2000 while he was receiving therapy from 
Richardson. See Medical Mutual SMF <j[ 18(a). Most importantly, Richardson's deposition 
testimony on this issue is inconsistent with Richardson's guilty plea to gross sexual assault 
based on sexual acts occurring at a time when Richardson was in a therapist-patient 
relationship with Dragomir. Under these circumstances, Richardson's subsequent self-serving 
contention that the sexual relationship did not begin until the therapy had ended does not raise 
a disputed issue of fact. 

Even if Richardson's deposition testimony on this issue were not disregarded, moreover, 
it would not raise a factual dispute for trial for reasons set forth below. 
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outpatient therapy. By June of 2000 and possibly a month earlier, a sexual relationship 

had begun between Richardson and Dragomir at a time when Richardson was serving 

as Dragomir' s therapist. See York Insurance Co. Statement of Material Facts dated 

February 2, 2012 <JI 20-21 (admitted); Medical Mutual Statement of Material Facts dated 

February 6, 2012 <JI 18(a) (admitted). Richardson continued to engage in sexual acts with 

Dragomir until Dragomir's treatment concluded in January 2001. 

In July 2001 Dragomir disclosed to Spring Harbor that he had been sexually 

victimized by Richardson at a time when Richardson was serving as Dragomir' s 

therapist. Richardson was immediate! y suspended from Spring Harbor and then 

resigned. He was reported to the Board of Licensure and was later convicted of gross 

sexual assault under the provision of the criminal law that prohibits sexual acts between 

a social worker and a person receiving mental health therapy as a client of the social 

worker. 17-A M.R.S. § 253(2)(!).2 

Dragomir thereafter sued Richardson and Spring Harbor. Dragomir v. 

Richardson, CV-02-615 (Superior Court Cumberland County). His claim against Spring 

Harbor was based on two theories: that Spring Harbor as Richardson's employer was 

vicariously liable for Richardson's actions and that Spring Harbor was liable for 

negligent supervision of Richardson. 

The Superior Court granted summary judgment for Spring Harbor on both of 

those claims. On appeal, the Law Court affirmed the dismissal of Dragomir' s vicarious 

liability claim but remanded the negligent supervision claim for consideration by a 

medical malpractice screening panel and then by the court. Dragomir v. Spring Harbor 

Hospital, 2009 ME 51, 970 A.2d 310. 

2 Richardson was convicted under section 253(2)(1) as it existed in 2000-01. The requirement 
that "mental health therapy" be involved has since been deleted. 
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After a panel hearing Dragomir dismissed his negligent supervision claim 

against Spring Harbor and proceeded with his claims against Richardson. 

Subsequently Richardson consented to the entry of a $125,000 judgment against him 

with the proviso that the judgment could not be executed against any of Richardson's 

personal assets or income. See Consent Judgment dated March 7, 2011 in CV-02-615. 

Dragomir than brought these consolidated actions. During the time when 

Dragomir' s cause of action against Richardson arose, defendant Medical Mutual 

maintained insurance covering Spring Harbor employees.3 During the time when 

Dragomir' s cause of action against Richardson arose, Richardson also had a 

homeowner's insurance policy with defendant York Insurance. Dragomir seeks 

declaratory judgments that Medical Mutual and York Insurance are obligated to 

indemnify Richardson for the damages awarded against Richardson in CV -02-615 and 

seeks recovery of $125,000 against Medical Mutual and York Insurance under the reach 

and apply statute, 24-A M.R.S. § 2904. 

Given that the essential facts are undisputed, the pending motions turn on 

questions of law - whether either the Medical Mutual policy or the York Insurance 

homeowner's policy or both cover the claims against Richardson for which Dragomir 

has obtained a $125,000 judgment. 

Claim Against Medical Mutual 

Although the briefs of the parties address several of the provisions in the Medical 

Mutual policy, the court concludes that one provision in that policy is dispositive. Both 

3 Medical Mutual's policy covered occurrences during the period from May 2000 through July 
2001 - when the sexual acts between Richardson and Dragomir occurred - and also covered 
claims made during the period from July 2001, when Dragomir first reported Richardson's 
actions, through 2002, when Dragomir filed a notice of claim. 
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the "Occurrence" and the "Claims Made" portions of the Medical Mutual policy 

expressly exclude coverage for "sexual misconduct." Specifically, the section of the 

Medical Mutual policy covering occurrences states that employees are not protected for 

"injury resulting from any sexual misconduct." See Form MMHCP-4 (8/95), page 5 of 

17. "Sexual Misconduct" is defined as 

Any sexual intimacy, sexual molestation, sexual harassment, 
sexual exploitation, sexual assault, or any conduct or 
behavior which leads to or may lead to a sexual act. 

Id. (emphasis added). That section of the policy goes on to reiterate that coverage is not 

provided for any claim that results from sexual misconduct by an employee, 

incorporating the same definition of sexual misconduct. Form MMHCP-4 (8/95), page 8 

of 17. 

Similar language excludes coverage under the "claims made" portion of the 

Medical Mutual policy for sexual misconduct. See Form MMHCP-3 (9 I 94), page 3 of 4. 

That exclusion goes on to state that it applies even if it is contended that the sexual 

misconduct in question occurred in the course of providing professional health care 

services. Id. 

Based on this exclusion, Medical Mutual is not obligated to indemnify 

Richardson for Dragomir's $125,000 judgment and is not subject to liability under the 

reach and apply statute. Dragomir argues that his claims against Richardson are not 

limited to Richardson's sexual misconduct but are also based on the fact that 

Richardson allowed a social relationship to develop, which was inappropriate given the 

therapist-client relationship and which Dragomir apparently claims resulted in harm 

even if no sexual relationship had occurred. This argument fails, however, for three 

separate reasons. 
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First, the Law Court has already ruled -in connection with the specific claims 

brought in CV-02-615 for which Dragomir seeks recovery in this action - that 

Dragomir' s claims 

all relate back to the sexual relationship. Dragomir does not 
establish a claim for negligent treatment that is separate and 
apart from his claims concerning the sexual relationship 
with Richardson. 

2009 ME 51 <J[ 14.4 

Second, under the circumstances of this case it would be impossible for any trier 

of fact to separate out alleged injury incurred by Dragomir as a result of an 

inappropriate social relationship with Richardson from the injury suffered by Dragomir 

as a result of the inappropriate sexual relationship with Richardson. 

Third, the policy exclusion expressly covers not only sexual misconduct itself but 

also "any conduct or behavior which leads to or may lead to a sexual act." This 

exclusion is broad enough to encompass any transgression by Richardson of the social 

boundaries between himself and Dragomir that occurred before a sexual relationship 

began.5 

4 As far as the court can tell, Dragomir is not arguing that his claims against Richardson were 
not limited to negligence but also included intentional torts. Any such argument would be 
foreclosed by the Medical Mutual policy exclusion for any bodily injury that was "expected or 
intended" by an employee. See Form MMHCP-4 (8/95), page 8 of 17; Jacobi v. MMG Insurance 
Co., 2011 ME 56 9[9[ 15-16, 17 A.3d 1229. There is also an argument that Richardson's conviction 
for sexual assault in and of itself places this case within the policy exclusion for injury that was 
"expected or intended." See Landry v. Leonard, 1998 ME 241 9[9[ 9 -11, 720 A.2d 907; Perrault v. 
Maine Bonding & Casualty Co., 568 A.2d 1100, 1101 (Me. 1990). This issue will be discussed 
further below in connection with Dragomir' s claim against York Insurance but does not need to 
be reached in connection with his claim against Medical Mutual. 

5 This exclusion is also broad enough to preclude coverage even if the court were to credit 
Richardson's recent attempt to contend that the sexual relationship did not technically begin 
until after therapy had ended. See n. 1 supra. 
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Medical Mutual is therefore entitled to summary judgment dismissing 

Dragomir's complaint and declaring that Dragomir is not entitled to indemnification 

from Medical Mutual. 

Claim Against York Insurance 

Richardson's homeowners policy with defendant York Insurance does not 

contain a sexual misconduct exclusion. Whether York Insurance has an obligation to 

indemnify Richardson turns on provisions of the York Insurance homeowners policy 

that exclude bodily injury "that is expected or intended by the insured," that exclude 

bodily injury "arising out of or in connection with a business engaged in by the 

insured," and that exclude bodily injury "arising out of the rendering of or failure to 

render professional services." York Insurance Policy, Section II Exclusions l(a), l(b), 

and l(d). 

At the outset Dragomir argues, as he did in opposing Medical Mutual's motion, 

that his claims against Richardson are not limited to Richardson's sexual misconduct 

but are also based on the fact that Richardson allowed an inappropriate social 

relationship to develop. Once again, however, this argument is unavailing given the 

Law Court's ruling that Dragomir' s negligence claims "all relate back to the sexual 

relationship" and that he has not established "a claim for negligent treatment that is 

separate and apart from his claims concerning the sexual relationship with Richardson." 

2009 ME 51 9[ 14. As noted above, moreover, it would be impossible for any trier of fact 

to separate out any alleged injury incurred by Dragomir as a result of an inappropriate 

social relationship from the injury suffered by Dragomir as a result of the inappropriate 

sexual relationship. 
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A. Exclusion for Injury that is "Expected or Intended" 

It is self-evident that the exclusion for injury that is "expected or intended" 

would apply to all of Dragomir's claims against Richardson based on intentional torts. 

However, in CV-02-615 Dragomir also asserted claims of professional negligence and 

negligent infliction of emotional distress against Richardson.6 

In this connection the court can consider Richardson's conviction for gross sexual 

assault. See Landry v. Leonard, 1998 ME 241 <JI<JI 9 -11. The specific provision of the 

gross sexual assault statute under which Richardson was convicted did not require a 

finding of intentional or knowing conduct. See 17-A § 253(2)(1)? Nevertheless the court 

concludes that the "expected or intended" exclusion would nevertheless apply to 

Dragomir's negligence claims against Richardson. This follows from Landry v. Leonard, 

1998 ME 241, in which the Law Court found that the "expected or intended" exclusion 

applied when, given the nature of the crime, it was highly likely that bodily injury 

would result. 

The insured in Landry had been convicted of armed robbery as an accomplice. 

The insured had been aware that the victim of the robbery would be threatened with a 

knife but asserted that she did not expect that any actual injury would be inflicted, and 

she had left the robbery scene before the knife was used. 1998 ME 241 <JI 3. Moreover, 

the elements of the crime for which she was convicted did not include either the 

infliction of injury or the intent to inflict injury. See 1998 ME 241 <JI 3 n.l. 

Under those circumstances the Law Court could have found that there was an 

issue of fact as to whether the "expected or intended" exclusion applied or whether the 

6 Dragomir' s complaint against Richardson alleged five causes of action: professional 
negligence, battery, assault, intentional infliction of emotional distress, and negligent infliction 
of emotional distress. 
7 This is true both with respect to section 253(2)(!) as it existed in 2000-01 and as it exists today. 
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insured had instead been negligent in participating in a robbery where she thought that 

the knife would only be used as a threat. However, the Law Court concluded from the 

nature of the crime that bodily injury was so likely to result "that we will deem willing 

participation in the crime to be the intent or expectation to cause the bodily injury." 

1998 ME 241 <J[ 9. 

Similarly, the court concludes in this case that sexual acts between a licensed 

social worker and a client receiving mental health therapy from that social worker are 

so highly likely to result in psychological and other injury to the client that the injury in 

question must be deemed to have been "expected or intended."8 As noted in Landry, 

the principle that it is "against public policy for insurance to indemnify an insured 

against his own criminal acts," 1998 ME 241 <J[ 11, also supports this conclusion. 

B. Injury Arising out of the Rendering of Professional Services 

In the alternative, the court concludes that Dragomir' s claim against Richardson 

was for injury "arising out of the rendering of . . professional services" and is 

therefore excluded from coverage under Exclusion l(d) of the York Insurance 

homeowners policy. 

This conclusion is not altered by the Law Court's ruling that Richardson's sexual 

misconduct with Dragomir did not occur within the scope of Richardson's employment. 

Dragomir v. Spring Harbor Hospital, 2009 ME 51 <J[<J[ 12-13. The question of whether an 

employee is acting within the scope of his employment is directed to the issue of 

vicarious liability - whether the employee was acting on behalf of his or her employer 

8 It bears emphasis that at the time Richardson was convicted of a sexual act with a patient 
receiving mental health therapy, the statute defined mental health therapy as therapy based 
upon "an intimate relationship involving trust and dependency with a substantial potential for 
vulnerability and abuse." 17-A M.R.S. § 253(2)(!) as in effect in 2000-01. 
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to a sufficient extent that the employer should be held liable for the actions of the 

employee. That is an entirely different question than whether the actions complained of 

arose from the rendition of professional services. 

In this case Dragomir's claims against Richardson were expressly based on 

alleged professional negligence. Dragomir argues that there is a factual dispute as to the 

applicability of the "rendition of professional services" exclusion because Richardson 

testified that his sexual relationship with Dragomir was not therapy. However, it is 

undisputed that the inappropriate sexual relationship between Richardson and 

Dragomir "arose from" the professional services that Richardson, as a clinical social 

worker, provided to Dragomir during the latter's partial hospitalization program, his 

intensive outpatient program, and his program of individual outpatient therapy.9 As a 

result, Exclusion l(d) is applicable. 

York Insurance Co. is therefore entitled to summary judgment dismissing 

Dragomir' s complaint and declaring that Dragomir is not entitled to indemnification 

from York Insurance. 

The entry shall be: 

The motions for summary judgment by defendants Medical Mutual Insurance 

Co. and York Insurance Co. are granted, and judgment is entered declaring that 

defendants Medical Mutual and York Insurance are not obligated to indemnify Eric 

Richardson for the judgment rendered against him. The clerk is directed to incorporate 

this order in the docket by reference pursuant to Rule 79(a). 

Dated: August 'Z1 2012 
Thomas D. Warren 
Justice, Superior Court 

9 This would be true regardless of when the sexual relationship actually began. See n.l supra. 
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