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[11] Mary Ellen Geary appeals from the judgment of the Superior Court
(Kennebec County, Marden, J.) dismissing her M.R. Civ. P. 80C action seeking to
have a third level grievance hearing before the Commissioner of the Department of
Behavioral and Developmental Services. Geary contends that BDS is the proper
defendant in this matter and that she has a constitutional right to the third level
grievance hearing she requests. We affirm the judgment of the Superior Court.

I. CASE HISTORY
[92] In April 2001, Mary Ellen Geary was involuntarily committed,

pursuant to 34-B M.R.S.A. §§ 3863-3864 (1988 & Pamph. 2003) to the Spring

* Saufley, C.J. sat at oral argument but did not participate in the development of the opinion.



Harbor Hospital in South Portland. Spring Harbor Hospital is a nonstate mental
health institution which is authorized to receive involuntarily committed patients
pursuant to 34-B M.R.S.A. § 3861(1) (Pamph. 2003).

[93] On May 1, while an involuntarily committed psychiatric patient at
Spring Harbor, Geary fell and injured her leg. While her injury received care
immediately, the exact nature of the injury was not diagnosed and proper treatment
was not commenced for approximately six days. Geary was released from her
involuntary commitment and discharged from Spring Harbor on May 27 by order
of the District Court (Portland, Lawrence, J.). The discharge was in response to a
petition by counsel for Spring Harbor.

[94] In August 2001, Geary filed a grievance with Spring Harbor Hospital
relating to the quality of care for her leg injuries. The grievance was authorized by
the Rights of Recipients of Mental Health Services set forth in the BDS regulations
(hereinafter the RRMHS regulations). The grievance alleged that Spring Harbor
had deprived Geary of her due process rights to receive adequate medical care and
requested that Spring Harbor (1) admit to having violated Geary’s constitutional,

statutory, and regulatory rights; (2) not charge Geary for services provided during



her stay;' and (3) draft rules to adequately address medical needs of involuntarily
committed patients.

[95] Pursuant to the RRMHS regulations, Geary’s grievance was entitled to
be considered in a three-level grievance process, with the first level to be before a
representative of the facility, the second level to be before the chief administrative
officer of the facility, or that person’s designee, and the third level to be a hearing
before the Commissioner of BDS or the Commissioner’s designee.” 13 C.M.R. 14
193 001-15 to 001-18 § A(VID)(G)(2), (9) (1995). If, at the second level of the
grievance process, the chief administrative officer of the state or private facility
determines that the grievance is “without apparent merit,” the RRMHS regulations
state that there is no further review by the Commissioner of BDS. See id. at
001-19 § A(VID)(J)(3)(c). The “without apparent merit” determination by the
chief administrative officer becomes “final agency action for purposes of judicial

review.” Id.

' There is nothing in the record which would indicate that Spring Harbor attempted to charge Geary for
its services.

? Pursuant to 34-B M.R.S.A. § 3861(1)(B) (Pamph. 2003), involuntarily committed patients in nonstate
mental health institutions that contract with BDS “are entitled to the same rights and remedies as patients
in state mental health institutes . . . .”

? Section A(VID(J)(3)(c) of the regulations states: “Grievances without apparent merit may not be
appealed administratively beyond Level Two. This dismissal constitutes final agency action for purposes
of judicial review.” 13 C.M.R. 14 193 001-19 § A(VID)(J)(3)(c) (1995). The bar to further grievance
review and reference to judicial review applies to grievances at both state and private mental health
facilities. In state facilities, a representative of the Office of Advocacy must concur in the “without
apparent merit” decision. Id. § A(VID)(J)(3)(a).



[6] Geary’s grievance proceeded through the two levels of the grievance
process within the Spring Harbor facility. At the second level, the chief
administrative officer, after review of the grievance, determined that Geary’s
grievance was “without apparent merit.” As a result of the “without apparent
merit” determination, the RRMHS regulations rendered the third level of the
grievance process, review by the Commissioner of BDS, unavailable to Geary.

[17] Geary then filed this action in the Superior Court. Her complaint
named only BDS and the Commissioner of BDS as defendants. While Spring
Harbor filed an appearance and participated in the proceedings before the Superior
Court and before us, it was not made a party to this action.”

[18] In her complaint to the Superior Court, the only specific relief that
Geary requested was that the court “review and reverse the agency decision in this
case and find that the allegations contained in Petitioner’s grievance are events that
can be grieved fully to Level III utilizing the grievance process provided for under
the Rights of Recipients of Mental Health Services [the RRMHS regulations].”
The complaint also contained a general “such further relief as the Court deems

appropriate” clause. Accordingly, the only specific request for relief to the

* Spring Harbor’s brief characterizes its status as “Defendant/Appellee” but there is no indication that
Spring Harbor has been made a party to this action. Spring Harbor’s status may only be inferred from
operation of 5 M.R.S.A. § 11003 (2002), which required that it be served a copy of the petition for
review. See also M.R. Civ. P. 80C(a). No claim was asserted by or against Spring Harbor in the Superior
Court proceeding.



Superior Court was the request that, despite the prohibition in the RRMHS
regulations, Geary’s grievance against Spring Harbor proceed to a level three
hearing before the Commissioner of BDS.

[19] After hearing, the Superior Court granted BDS’s motion to dismiss the
action. Geary then brought this appeal arguing that (1) BDS is a proper party to
the appeal of the Spring Harbor grievance decision; (2) she has a constitutional
right to consideration of her grievance by the Commissioner of BDS; and (3)
because Spring Harbor was a state actor, BDS should provide the relief that the
grievance sought from Spring Harbor.

II. LEGAL ANALYSIS
A.  The RRMHS Regulations

[910] BDS has published regulations that purport to govern treatment and
rights of mental health patients at both state and private mental health facilities.
The regulations, entitled “Rights of Recipients of Mental Health Services” appear
at 13 C.M.R. 14 193 001-3 to 80 (1995) of the Code of Maine Rules. The
regulations at issue in this proceeding were last amended effective January 1, 1995.
Id. at 001-4, Introduction. Under the RRMHS regulations, a “Mental Health
Facility” is defined as “any facility that provides in-patient psychiatric services and
any agency or facility providing in-patient, residential or outpatient mental health

services that is licensed by, or funded by or has a contract with either . . .” BDS or



the Department of Human Services. Id. at 001-8 § A(II)(H). Under subparagraphs
I and J there are separate definitions for “Mental Health Institute,” meaning “state
operated inpatient facilities,” id. § A(II)(I), and “Non-State Mental Health
Institution,” meaning institutions administered by an entity other than the State
which “provide in-patient care and treatment for people with mental illness,” id.
§ A(ID(J).

[911] In subparagraph M, an individual such as Geary, who receives
inpatient care, is defined as a “recipient” meaning “any person over age 18
receiving mental health treatment from any mental health facility, agency or
program.” Id. § A(II)(M).

[112] According to the RRMHS regulations, “recipients . . . may bring
grievances claiming that the practices, procedures or policies of the Department,
[or] a non-State mental health institution . . . violate the terms of these rules, the
terms of the Bates v. Davenport’ Settlement Agreement, or any other applicable
law or regulation.” Id. at 001-12 § A(V)(D). Part A, section VII, subparagraph C
authorizes recipients or their representatives to:

bring grievances regarding possible violations of basic rights,

including any rights enumerated in these rules and the Settlement

Agreement in Bates v. Davenport or any other applicable law or
regulation; any questionable or inappropriate treatment or method of

> Bates v. Davenport, now captioned Bates v. Dep’t of Behavioral and Developmental Servs., No. CV-
89-88 (Me. Super. Ct., Ken. Cty., Sept. 7, 1994), is presently on appeal to this Court. Bates v. Dep’t of
Behavioral and Developmental Servs., appeal docketed, No. Ken-03-623 (Me. Sept. 30, 2003).



treatment; or any policy or procedure or action, or lack of thereof, of
the mental health agency or facility.

Id. at 001-14 § A(VID)(C).

[113] Pursuant to Part A, section VII, subparagraph G(2), a three level
grievance process is established. /Id. at 001-15 § A(VII)(G)(2). The first level of
grievance consideration is by the supervisor of the program or unit or another
agency-employee designated to hear grievances. Id. § A(VII)(G)(2)(a). The
second level of grievance consideration for inpatient facilities is by the
administrator of the facility, id. § A(VII)(G)(2)(b), and the third level of
consideration of grievances is by the Commissioner of BDS. /Id.
§ A(VID)(G)(2)(c). Subparagraph J provides exceptions to the regular grievance
procedures. Id. at 001-18 § A(VII)(J). When, upon a level two review, the chief
administrative officer of a mental health facility finds a grievance to be “without
apparent merit,” the grievance “may not be appealed administratively beyond
Level Two.” Id. at 001-19 § A(VI)(J)(3)(c). “This dismissal constitutes final
agency action for purposes of judicial review.” Id.

[914] The reference to judicial review when level two grievances are
determined to be “without apparent merit” is different from the reference to
judicial review when grievances proceed through the level three determination by
the Commissioner of BDS. The regulations state that both constitute “final agency

action,” but the level three grievance regulation refers specifically to “the Maine



Administrative Procedure Act, 5 M.R.S.A. § 11001 et seq.” Id. at 001-18
§ A(VID)(H).
B.  Due Process Rights

[915] In her brief, Geary argues that:

It seems inconceivable that an involuntarily committed patient
cannot receive judicial review of a claimed violation of her
Substantive Due Process right to receive adequate medical care which
is guaranteed her by the United States Constitution, but instead must
rely on the review of the CEO of the hospital that she claimed violated
her rights in the first place.

She also contends that: “The private action of Spring Harbor Hospital is
attributable to the Department of Behavioral and Development Services . . . .”

[916] This summary of Geary’s position is very different than the limited
relief which Geary sought from the Superior Court—consideration of her
grievance in a level three grievance proceeding before the Commissioner of BDS
before she proceeded to court. We must decide whether the Superior Court erred
in dismissing Geary’s narrowly framed request for relief.

[917] The RRMHS regulations explicitly state that when, as here, a chief
administrative officer makes a “without apparent merit” finding, there is no further
administrative review of the grievance by the Commissioner of BDS. If this
regulation does not violate any provision of state or federal statute or the Maine or

United States Constitution, it is effective to bar consideration of Geary’s grievance

by the Commissioner of BDS.



[18] Geary points to no statute barring the limitation of grievance
considerations to a two-step process rather than a three-step process, when there is
a “without apparent merit” finding. Accordingly, any rights to such a third level
hearing must be found in the due process provisions of the state or federal
constitutions.’

[119] The RRMHS regulations would be constitutionally infirm if, by
denying Geary a level three grievance hearing before the Commissioner of BDS,
they deprived her of due process to have her grievance heard, considered, and
decided. “Due process is a flexible concept” which protects the right to have one’s
grievance heard, considered, and acted on by an impartial fact-finder and the right
to a remedy should any violation of individual rights be found during the course of
the due process proceeding. In re Kristy Y., 2000 ME 98, 99 6-7, 752 A.2d 166,
168-69. Beyond due process concepts, under the Maine Constitution, a right to a
due process or judicial remedy for any actionable wrong is provided by Article I,
Section 19 which states: “Every person, for an injury inflicted on the person or the
person’s reputation, property or immunities, shall have remedy by due course of
law; and right and justice shall be administered freely and without sale, completely

and without denial, promptly and without delay.” ME. CONST. art. I, § 19.

% Rights to due process are specified in the Fifth and Fourteenth Amendments to the United States
Constitution and Article I, Section 6-A of the Maine Constitution.
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[920] Here, pursuant to the RRMHS regulations, Geary had two
administrative due process hearings to address her grievances. She was then
referred to whatever judicial remedy she might have. She elected not to seek any
judicial remedy against Spring Harbor.

[921] The reference to a judicial remedy in cases involving a “without
apparent merit” determination is less specific than the reference to judicial
remedies after a level three grievance. Unlike the level three grievance remedy,
the reference to a judicial remedy after the level two grievance was not specifically
tied to the state administrative appeal law, 5 M.R.S.A. §§ 11001-11008 (2002).
That slight difference in the two regulations does not mean that judicial review is
barred in the “without apparent merit” grievance. Resolution “without apparent
merit” at level two is defined as a “final agency action” entitling the grievant to
judicial review for any judicially recognizable claims. However, the reference to a
judicial remedy does not assure a judicial remedy against BDS for grievance
claims asserted only against Spring Harbor. This is particularly true when the
petition filed in court does not allege or assert that BDS has the authority to grant
the substantive relief sought in the grievance.

[922] The claim in the original grievance asserted that Spring Harbor
violated Geary’s constitutional, statutory, and regulatory rights. It also asserted

that Spring Harbor deprived Geary of her substantive due process right to receive
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adequate medical care, it requested that Spring Harbor not charge Geary for any
services provided during her stay, and it requested Spring Harbor to draft and
institute rules to adequately address medical needs of involuntarily committed
patients. None of these claims sought relief against or action by BDS.

[923] Some or all of Geary’s claims may or may not be cognizable in an
action against Spring Harbor, assuming such an action was commenced within the
appropriate time period. This opinion should not be construed as suggesting
whether or not such an action could be maintained.

[924] As the regulation limiting Geary’s grievance consideration to two
levels and then referring her to a judicial remedy did not violate Geary’s due
process rights to a fair hearing, including a judicial hearing, there is no basis, on
the issues that Geary presented to the Superior Court, to maintain any claim against
BDS. Geary had no right to a grievance hearing before the Commissioner of BDS.
Accordingly, the Superior Court acted correctly in dismissing Geary’s claim

brought solely against BDS.
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The entry is:

Judgment affirmed.
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