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On 5 Augugt 1995, International Motors, Inc., trading as Montrose Towing (Montrose
or Respondent), purchased a tow truck from Elzenheimer Chevrolet. The tow truck had been
created by Elzenheme by adding necessary components to a 1995 Ford F-350 base chassis
cab truck that Elzenhemer had purchased from a Ford dedership. Respondent insured the
truck with General Accident Insurance Company (Generd Accident). On 19 August 1997, the
tow truck caught fire as its operator was about to tow a vehicle. As a result of the fire, General
Accident determined that the truck was a total loss and payed Montrose for its value. Genera
Accident then sought rembursement from Ford Motor Company (Ford or Petitioner), the
manufacturer of the chassis cab truck, but Ford refused.

On 5 May 1998, Generd Accident, on behdf of Respondent, filed a subrogation clam
aganst Ford in the Circuit Court for Montgomery County dleging negligence, breach of
warranty, and drict ligblity based on a menufacturing defect. The trial court, after a bench
trid, entered judgment in favor of Ford on dl dams General Accident appealed. The Court
of Specid Appeds dfirmed the Circuit Court’s judgment in favor of Ford on the express
warranty, negligence, and drict liability clams, but vacated that part of the Circuit's Court's
judgment with regards to dams of breach of the implied warranty of merchantability and the
implied warranty of fitness for a particular purpose. International Motors v. Ford, 133 Md.
App. 269, 273, 275, 754 A.2d 1115, 1117, 1118 (2000). We granted Petitioner’s petition for
writ of certiorari, Ford Motor Company, Inc. v. International Motors Inc., 362 Md. 34, 762
A.2d 968 (2000), to consider the following questions.

1. Did the Court of Special Appeals err in holding that proof of

product defect is not required to sustain a dam for breach of the
implied warranty of merchantability, thereby ghifting the burden



of proof to the manufacturer, even though dl prior reported
decisons on this issue in Mayland have held that, regardiess
whether a cam sounds in negligence, drict liability, or implied
warranty, a plaintiff must prove the existence of a defect?

2. Did the Court of Specid Appeds er in holding that plaintiff
made out a dam for breach of the implied warranty of fitness for
a particular purpose even though the dleged “particular purpose’
of the product was the same as its ordinary purpose, the product
damage was unrdated to the alleged particular purpose, there was
undisputed lack of privity between the manufacturer and the
plaintiff, and such aclaim was never before the trid court?

l.

On 15 March 1995, Ford sold a 1995 F-350 chassis cab truck® it had manufactured to
Homer Skelton Ford, Inc., a Ford dedership in Olive Branch, Missssppi. The truck came with
an express “ bumper to bumper” warranty that provided, in pertinent part:

Authorized Ford Motor Company deders will repair, replace or
adjust dl parts on your vehide (except tires) that are defective in

factory-supplied materids or workmanship for 3 years or 36,000
miles (whichever occursfirgt).

1 A chassis cab truck, and specifically the 1995 Ford F-350 in the present case, was
described as a truck with a frame and cab that contained dl of the interior devices usudly found
in a truck, such as a heater, blower, motor, plenum, radio, steering controls, braking controls,
engine, tranamisson, and axle. The rear of the chasss cab truck, however, only has a drive
train. Attrid, Ford's expert, Ronad Ehlert, explained a chassis as the following:

Chasss in a sort of succinct way is if you took the body off this

vehide you would have the suspenson and the brakes and the

dearing system absent the deering column, and that would be the

chassis.
Chassis cab trucks are sold with the anticipation that they can be, and usudly are, modified into
a tow truck, dump truck, garbage truck, or any one of many other acceptable uses through the
addition of the required equipment.



Warranty Information Booklet for 1995-Model Ford and Mercury Cars and Light Trucks
5 (1995). The “bumper to bumpe” warranty did not cover, in pertinent part, “dteration,

misuse, or damage caused by accident” or consequentia or incidentd damages. Id. at 4, 11-12.

On 16 May 1995, Ezenheamer Chevrolet, located in the State of New York, purchased
the truck from Homer Skelton Ford and converted it into a tow truck. To convert the chasss
cab into a tow truck, Elzenhemer Chevrolet added, among other things, a towing bar, boom tow
ding, a light illumination bar on top of the pre-exiding lights dong the body of the truck, a
strobe ligt in the gill, a two-way radio mounted to the dash board, a three-switch electrical
pand indde the passenger cab, and a power take-off with controls on the transmisson hump.
On 5 Augug 1995, Montrose purchased the truck, as yet unused as a tow truck, from
Elzenheimer and insured it with Generd Accident.

On 19 Augus 1997, the truck, now with 27,600 miles on the odometer, caught fire
while its operator, Greg Blum, a Montrose employee, was preparing to tow another vehicle.
Mr. Blum had responded to a routine cdl to Dules Airport in Virginia to tow a limousine,
which had been struck on the driver's side door by a shuttle bus. When Mr. Blum arrived, he
observed that the door to the limousne was stuck in the open podtion. Before the vehicle
could be towed sAfdy, the door of the limousne needed to be closed. It took approximately
fifteen minutes to secure the door. While working on closing the car door, Mr. Blum kept the

engine of the tow truck running. This was necessary agpparently because the engine must be



running in order to use the power take-off to tow a vehicle? He reentered the driver's
compartment of the tow truck to back the truck up to begin the actual hook-up and towing.

When Mr. Blum reentered the tow truck to begin the towing process, he noticed steam
or smoke coming from under the hood of the vehide He checked the engine temperature
gauge, but it registered normal. When Mr. Blum looked up from the gauge, he noticed flames
coming from under the hood of the vehide on the passenger side® After pulling the hood
release located under the driver’s Sde of the dashboard, he exited the cab and proceeded to the
rear of the truck to retrieve a fire extinguisher. When he went to the front of the truck with the
extinguisher and attempted to lift the engine hood, he found the hood too hot to touch. He
amed the fire extinguisher towards the flames and completely discharged the extinguisher.

The truck was deemed a total loss. Genera Accident paid Montrose for its vaue,
dipulated to be $23,880.21. General Accident, the subrogated insurer, thereafter wrote to
Ford seeking reimbursement.  Ford initidly responded that it needed to inspect the vehicle.
Generd Accident voluntarily made the vehicle avallable to Mr. Samuel, an inspector employed
by Ford. After Mr. Samuel inspected the vehicle and reported, Ford denied the claim.

On 5 May 1998, General Accident, on behdf of its insured, Montrose, filed a

subrogation dam againgt Ford in the Circuit Court for Montgomery County. Generd

2 The power take-off is a mechanica control that diverts power from the transmission
of the vehide to a hydraulic pump that operates the wrecker body. The wrecker body in turn
operates the whed lift, which lowers and raises the front or rear end of the disabled vehicle.

3 Mr. Blum tedtified that there were no flames projecting into the driver s/passenger’s
compartment of the truck at thistime.



Accident theredfter filed two amended complaints, the las of which dleged cams for
negligence, breach of warranty, and strict liability based on a manufacturing defect.

A one-day bench trid was hdd on 24 June 1999. At trid, Genera Accident abandoned
its dam of a manufecturing defect, daming instead that a design defect in the Ford vehicle

caused the fire® Generd Accident, it is supposed, proceeded to trid under clams of

4 The Second Amended Complaint states, in pertinent part:

Fantff sues Defendant for negligence for faling to exercise
reasonable care in manufacturing a product which caused damage
to the Defendant’'s vehicdle for breach of warranty for sdling a
product which cause property damage and aso for drict liability
in tort under the authority of United Gypsum Company v. Mayor
and City Council of Baltimore, 336 Md. 145, 647 A.2d 405
(1992). The Defendants placed a defective product on the market
which caused property damage and which created a subgtantid and
unreasonable risk of desth and persona injury.

® The following relevant discourse took place at trid:
[DEFENDANT'S TRIAL ATTORNEY]: Wadl, drict liability
dams are redly two-fold. The manufacturing | think should be
granted because there was no evidence.
THE COURT: | do not think he is — you are not claming a
manufacturing defect?
[PLAINTIFF STRIAL ATTORNEY]: No.
[DEFENDANT’S TRIAL ATTORNEY]: Okay. The desgn defect
dam requires proof that the car is in a defective condition and
that product is unreasonably dangerous. . . .

5



negligence, express warranty,® implied warranty of merchantability,” implied warranty of

fitness for a particular purpose? and drict liability.

® The Maryland Code, Commerciad Law Article, defines an express warranty as follows:

(1) Express warranties by the seller are created asfollows:
(& Any dfirmation of fact or promise made by the sdler to the
buyer which relates to the goods and becomes part of the bass of
the bargain creates an express warranty that the goods shdl
conform to the affirmation or promise.
(b) Any description of the goods which is made part of the basis
of the bargan creates an express warranty that the goods shall
conform to the description.
() Any sample or modd which is made part of the bass of the
bargain creates an express warranty that the whole of the goods
shdl conform to the sample or mode!.
(2) It is not necessary to the creation of an express warranty that
the sdler use forma words such as “warrant” or “guaranteg’ or
that he have a specific intention to make a warranty, but an
dfirmation medy of the vdue of the goods or a statement
purporting to be merdy the sdler's opinion or commendation of
the goods does not create a warranty.

Md. Code (1975, 1997 Repl. Val.), § 2-313.

" The Mayland Code, Commercid Law Artice, defines implied waranty of
merchantability in pertinent part as follows:
(1) Unless excluded or modified (8 2-316), a warranty that the
goods sl be merchantable is implied in a contract for their sde
if the sdler is a merchant with respect to goods of that kind. . . .
(2) Goods to be merchantable must be at least assuch as. . .
(c) Are fit for the ordinary purposes for which such goods are
used....
Md. Code (1975, 1997 Repl. Vol.), § 2-314.

8 The Mayland Code, Commercid Law Article, states that an implied warranty of
fitness for a particular purpose exists
(1)) Where the <dler a the time of contracting has reason to
know any particular purpose for which the goods are required and
that the buyer is rdying on the sdler’s skill or judgment to select
or furnish auitable goods, there is unless excluded or modified
under the next section an implied warranty that the goods shall be
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At trid, Generd Accident offered evidence, through its expert, Mr. Leshner, that the
fire had originated in the blower plenum,® a box that houses the blower fan and associated
eectricd resstors, dl of which are part of the hedting/ar conditioning sysem.  Specificaly,
Generd Accident's expert opined that the desgn was defective in that the holes in the cowl
vent—the area just in front of the windshidd that permits ar to travd into the engine
compatment—were too lage and could have admitted debris such as leaves or other
combustible materid.  According to the expert's testimony, such combustible materid could
have come into contact with the dectrica resigtors, which, if they were hot, could have ignited
the materid. The expert dso explained how he was able to rule out other causes of the fire by
examining the parts of the truck that were burned. At the close of General Accident's case, the
trid judge, on Ford’'s motion, granted judgment in favor of Ford on Genera Accident’s strict

ligbility and express warranty dlaims°

fit for such purpose.
Md. Code (1975, 1997 Repl. Vol.), 8 2-315. The second question under review in the present
case asks us to condder whether the issue of implied warranty of fitness for a particular
purpose was preserved properly at trid. Seeinfra pp.18-23.

® Asnoted supra note 1, the original chassis cab truck, as manufactured by Ford and
sold to Skelton Ford, contained this component. Our examination of the record does not
reved if Elzenheme’s converson of the chasss cab included modification to this component
or whether it remained as manufactured by Ford.

10 Thetria judge stated:
THE COURT: ... The Court is going to — with regard to the other
issue — is going to grat the motion with regard to the strict
lighility dam.
The Court beieves there was falure of proof in that as to
the requirements of showing that there was a safe dternative or
a safer dternative and the various aspects necessary to show that.

7



In the course of Ford's defense, its expert, Mr. Ehlert, testified contrary to Mr. Leshner
as to the cause and origin of the initid fire He determined that the fire could not have started
in the blower plenum, based, in part, on his examinaion of the truck in which he found highly
flammable, but unburned, materids in the blower plenum area and on his anaysis of the burn
patterns.  Though Mr. Ehlert could not determine with reasonable certainty the specific cause
of the fire, he opined that he was able to rule out that the fire originated in the blower plenum.

At the concluson of the trid, the judge rgected Generd Accident's design defect
theory and entered judgment for Ford on the two remaining clams—negligence and breach of
the implied warranty.’* The court concluded that the “fire originated under [the] hood area a
least rather than in the cab area” but could not determine that Generd Accident had proven by
a preponderance of evidence that there was either a design defect or negligence on the part of
Ford. Thetrid judge stated:

The Court finds that there has not been such a showing. The
Court listened very carefully to the testimony of both experts
with regard to the — to the cowl vents, the — | guess — the way
they were condgructed and designed in the 1980s and the
problems that resulted and the redesign of them into the 1990s
and by the time this particular vehicle was manufactured.

And the Court is not persuade[d] that . . . the cause of that
fire was any debris that came through the cowl vents into

With regard to the basc negligence clam, a this point,
the Court will deny it, and let’s go forward with that.

| will reserve rding on the issue of the measure of
damages or the stlandard of damages and on the implied aswell.

1 See infra pp. 22-24 explaining that the trid judge did not explan whether he was
rding on a gpedfic implied warranty, i.e, the implied waranty of merchantability or the
implied warranty of fitness for a particular purpose.

8



resstors and that that, if it did, that that was some faulty design or
negligence.

* *

So in short, the Court smply does not believe the plaintiff
met its burden of proof with regard to a showing that there was
any negligence ether in the design or in any other way by Ford
which was the proximate cause of the particular damage in this
case.

General Accident’s attorney immediately sought ord clarification, asking the trid judge
whether he gtill was congdering the implied warranty claim. The judge responded:

No, the Court finds if — in order to daify — that there has been
no showing that there was any warrantee [sic] which was — which
was breached.

The Court smply finds that there was an unfortunate,
devadtating fire, that it originated somewhere under the hood, but
the Court does not believe that it is has been persuaded what the
cause of that particular fire was and whether it was something that
would have been brought within an implied warranty.

So the Court does not even reach the question of whether
an implied warranty would apply here. But assuming it would, the
Court finds that there has been no showing that there has been any
kind of abreach of an implied warranty.

The court then entered find judgment for Ford. Genera Accident’'s subsequent written
revisory motion on the issues of breach of express and of implied warranty was denied.

On Generd Accidet’'s agpped, the Court of Specid Appeds affirmed the Circuit
Court’s judgment in favor of Ford on the clams of breach of express warranty, negligence, and
drict ligoility. International Motors, 133 Md. App. a 275, 754 A.2d a 1118. The
intermediate appellate court, however, with regard to the clams of breach of the implied
warranty of merchantability, 8 2-314, supra note 7, and the implied warranty of fitness for a

particular purpose, 8 2-315, supra note 8, vacated the trid court’s judgment and remanded the



case “for resolution of [the] implied warranty dams” International Motors, 133 Md. App.
at 273, 754 A.2d at 1117.

The intermediate gppellate court noted that the Circuit Court found, as a fact, that the
fire originated under the hood of the truck, not in the cab/passenger area? International
Motors, 133 Md. App. a 275, 754 A.2d at 1118. As such, the Court of Specia concluded that
“[o]n the basis of that not clearly erroneous factud finding, we are persuaded that the drcuit
court should not have entered judgments in favor of Ford on the implied warranties of fitness
and merchantability dams” International Motors, 133 Md. App. at 275-76, 754 A.2d at
1118. The Court of Specid Appeds reasoned that the trid court reached the improper
concluson that Generd Accident did not prove “by a preponderance of the evidence that it was
ather a defect or negligence by the . . . defendant” as, according to the Court of Specia

Appeas, General Accident did not have to prove a spedific manufacturing or desgn defect “to

12/ |n so determining, the Court of Specia Appeds stated:

Ford presented expert testimony that “the fire which resulted in

the damage to the 1995 Ford truck on or about August 19", 1997,

was the result of an dectricd mdfunction within the heating and

ar-conditioning plenum a the right rear corner of the engine

compatment.” The circuit court rgected that testimony, finding

ingead that “this fire did originate under the hood area,” rather

than in the “cab area”
International Motors v. Ford, 133 Md. App. 269, 275, 754 A.2d 1111, 1118 (2000). Ford
correctly notes, in its brief, that it did not present such expert testimony & trial. Rather, the
language used by the Court of Speciad Appeas appears to have come from the written report
of one of General Accident’s experts. At tria, with Ford's consent, the report of a Mr. Sedls,
an expert employed by General Accident who was unable to tedtify in person, was read into
evidence.  After the Court of Specid Appedss opinion was filed, Ford moved for
reconsideration based in part on this discrepancy. The Court of Special Appeds denied Ford's
moation without commen.
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preval on an implied warranty clam.” International Motors, 133 Md. App. a 276, 754 A.2d
at 1118 (internal quotation marks omitted).

The Court of Specia Appeds noted that the dtatutory definition of the implied warranty
of merchantability does not contain the words “defect” or “defective condition.” Id. The court
concluded that “[t]he words ‘defect’ or ‘defective condition’ do not appear anywhere in this
section of the code, and Mayland case law does not require such proof.” Id. The court then
determined that General Accident “was adso provided protection under the implied warranty
of fitness for a paticular purpose” Id. Noting that the words “defect” or “defective
condition” do appear in this dSatutory definition ether, the court reasoned that General
Accident did not have to prove adefect. 1d. In so concluding, the court reasoned:

Ford manufactures chasss cabs with knowledge that they will be

modified in some form or another. Ford was aware that

Elzenhemer had, in the past, purchased Ford chasss cabs for the

purpose of turmning them into tow trucks. Thus Ford impliedly

warranted that the truck would be fit for usage as a tow truck.

Here, the evidence showed that Ford breached its implied

warranty of fitness for a particular purpose when (1) Generd

[Accident]’s insured was using the truck as a tow truck, and (2)

the truck unexpectedly caught on fire. The circuit court was

persuaded that the fire started in the engine compartment of the

truck while the truck was idling. The truck was being used

‘normdly’ at that time, and trucks do not normaly catch on fire

whileidling.”
International Motors, 133 Md. App. at 276-77, 754 A.2d at 1119. The court concluded that
implied warranties “exig¢ so consumers can recover in cases like this one without having to

prove the particular defect that caused the problem.” International Motors, 133 Md. App. at

277,754 A.2d at 1119.
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The court dlowed as how post-sale modifications may condtitute a vaid defense to a
warranty dam, but that the burden is on the manufacturer, Ford in the instant case, to prove
such a defense.  International Motors, 133 Md. App. a 277, 754 A.2d at 1119. Although Ford
presented such evidence at trid, the court concluded that the record “does not indicate that the
arcuit court resolved the issue of whether the fire was caused by dterations or modifications
after Ford had sold the truck. It is therefore necessary for the circuit court to determine
whether the fire was caused by post-sale modifications to the truck.” Id. The Court of Specia
Appeds ultimady remanded the case to the drcuit court to determine “whether Ford has an
dteration or modification defense to the area where the fire originated, i.e. ‘under the hood

area’” Id.

. Implied Warranty of Merchantability

The Court of Specid Appeds erred in holding that proof of a specific product defect
is not required to maintan a cam for breach of the implied warranty of merchantability. This
Court long has hedd that a plantiff asserting a breach of the implied warranty of
merchantability must prove that the product was defective.

Although the Court of Specid Appeds accurately noted that the words “defect” and
“defective condition” do not appear expressly in 8§ 2-314(2)(c), supra note 7, it erred in
mantaning, without ctation, that “Maryland case law does not require proof of a defect.”

Moreover, the language of the Maryland datutes, and their accompanying comments, governing

12



implied warranties do not support the Court of Specid Appeals's notion that implied warranties
exig to rdieve plantffs in such cases of thar evidentiary burdens of production or
persuasion.
For instance, in Hacker v. Shofer, 251 Md. 672, 676-77, 248 A.2d 351, 354 (1968),
we stated:
It is undoubtedly the settled law that to recover on an express
warranty the burden of proof is on the plaintiff to establish that
the atide sold did not a the time of the sale conform to the
representations of the warranty.  This rule of law applies with
equal force to an implied warranty.
Id. (emphass added) (internd quotation marks omitted) (quoting Great Atlantic and Pacific
Tea Co. v. Adams 213 Md. 521, 525-27, 132 A.2d 484 (1957)); see also, eg., Virgil v.
“Kash n" Karry’” Service Corp., 61 Md. App. 23, 32, 484 A.2d 652, 657 (1984), cert. denied,
302 Md. 681, 490 A.2d 719 (1985) (“It is the plaintiff’'s burden to establish that it is more
probable than not that the defect existed at the time of sde”). The Court of Specid Appeds
improperly shifted the plaintiff's burden of proof onto the manufacturer to demongrate that
the event causng injury or property damage was not caused by any defect that originated with
the manufacturer.
We consgently have hdd that a plantiff mus prove the exisence of a defect at the

time the product leaves the manufacturer to recover on an implied warranty claim, as well as

with regard to drict lidhility and negligence dams®® For ingance, in Giant Food, Inc. v.

13 One tregtise explains the evidentiary requirements for proving an implied warranty
of merchantability daim asincluding proof of a defect:
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Washington Coco-Cola Bottling Co., Inc., 273 Md. 592, 608-09, 332 A.2d 1, 10 (1975), we
stated:

In short, then, to dlow the jury to decide whether there was a

breach of warranty, there must be some evidence beyond mere

gpeculation which would enable the jury to reiondly decide it is

more probable than not that the defect existed at the time of sale,

which in this case, would have been when the bottles were

delivered to the retaller.
Id., see, eg., Giant Food, Inc., 273 Md. at 608, 332 A.2d at 10 (emphasis added) (stating that
“irrespective of the theory of recovery—negligence or implied warranty—a prerequiste to
recover agans a manufacturer for a defective product is that the plaintiff must show the
product was defective at the time it left the manufecturer’s control” (internal quotation marks
omitted) (quoting Butterfield v. Pepsi-Cola Bottling Co. v. Adams, 499 P.2d 539, 542 (Kan.
1972))); Eaton Corp. v. Wright, 281 Md. 80, 92 n.3, 375 A.2d 1122, 1128 n.3 (1977)

(explaining that, in a drict lidility action as well as in a breach of waranty action, the plaintiff

For a product to flukk the merchantability test, it must contan an
inherent defect. . . . The cases indicate that the courts find goods
to be unfit for therr ordinary purposes when they can identify one
of three generd types of defectss manufacturing defects, design
defects, and falure to give the buyer proper ingtructions with
respect to the goods. This tripartite test for defect is essentialy
the same as that required when the theory is drict tort lighility
under Section 402A of the Restatement (Second) of Torts, except
that goods may violate Section 2-314 without being
‘unreasonably  dangerous,’ as is generdly required under drict
tort. In other words, a defect that leads to primary or
consequentiad economic loss is actionable under Section 2-314,
athough it probably would not trigger trict tort recovery.

Barkley Clark & Christopher Smith, THE LAW OF PRODUCT WARRANTIES,  5.01[2][a], at 5-9

(1984).
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mugt prove a product defect when delivered); see also, e.g., Wood v. Toyota, 134 Md. App.
512, 517-18, 760 A.2d 315, 318 (2000) (“In a products lidality case, the plaintiff must prove
‘(1) the exigence of a defect; (2) the attribution of the defect to the sdler; (3) a causal relation
between the defect and the injury.”” (quoting Jensen v. American Motors Corp., 50 Md. App.
226, 234, 437 A.2d 242 (1981))); Harrison v. Bill Cairns Pontiac, 77 Md. App. 41, 50, 549
A.2d 385, 390 (1988) (explaning that to recover on an implied warranty or dgrict liability
dam a plantiff in a products ligdlity case mugt prove “(1) the existence of a defect, (2) the
atribution of the defect to the sdler, and (3) a casud reation between the defect and the
injury” (internd quotation marks omitted) (quoting Virgil, 61 Md. App. at 30, 484 A.2d 652));
Robert E. Powdl & M. King Hill, J., Proof of a Defect or Defectiveness, 5 U. BALT. L. REV.
77 (1975) (dating that “[p]roduct liability cases are based upon theories of negligence, breach
of warranty and drict lidility, or a combination of these theories’ and that “[w]hile each theory
is digtinct, a brief examinaion of each will show that they al require proof that the product was
defective when it left the hands of the manufacturer, and that the defective condition was the
proximate cause of theinjuries or damages of which the plaintiff complains’).

In a case factually smilar to the one a hand, the Court of Specid Appeds in Harrison
v. Bill Cairns Pontiac, 77 Md. App. 41, 50, 549 A.2d 385, 390 (1988), supra, reiterated the
usua need to prove the three “product litigation basics’—defect, attribution of defect to sdler,
and a causd rdaionship between the defect and the injury—regardless of whether the theory

of libility is breach of implied warranty of merchantability or drict ligdility. (Citing Virgil,
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61 Md. App. a 30, 484 A.2d 652).* On 21 September 1982, the plaintiffs purchased a used
1978 Mercury Zephyr, with 58,855 miles on the odometer, from the defendant, a Pontiac
dedership.'®> Harrison, 77 Md. App. at 43, 549 A.2d at 387. In Harrison, less than a year
after the plantiffs purchased the used vehide, “a fire ignited ether within or behind the
instrument pane on the dash of the vehice” Harrison, 77 Md. App. a 44, 549 A.2d a 387.
The plantffs sued the manufacturer on multiple theories including negligence, implied
warranty of merchentability, and drict liddlity.  Harrison, 77 Md. App. a 47, 549 A.2d at
388. The plantiffs expet opined that the fire was caused by an dectrica short circuit
occurring behind the insrument cluster, based on his concluson that that was the only
triggering event that could have caused a fire in the area of origin.  Harrison, 77 Md. App. at

44, 549 A.2d a 387. The plaintiffs second expert also opined that the fire was a result of a

¥4 There are some circumstances, as presented in Phipps v. General Motors

Corporation, 278 Md. 337, 345-46, 363 A.2d 955, 959 (1976), in which the product may be
deemed “defective and unreasonably dangerous without the necessity of weighing and balancing
the various factors involved’—cases in which the design defect may be inferred. As explained
in Phipps:

For example, the steering mechanism of a new automobile should

not cause the car to swerve off the road . . .; the drive shaft of a

new automobile should not separate from the vehicle when it is

driven in a norma manner . . .; the brakes of a new automohbile

ghould not suddenly fal . . .; and the accelerator of a new

automobile should not stick without warning, causng the vehide

suddenly accelerate.
Id. (empheds added). These examples differ from the facts of the present case, and those in
Harrison, because the vehicles in Harrison and here were vehicles with many miles of usage
prior to the incdent giving rise to the litigaion. Therefore, the “product litigation bascs’ are
required to be proven because circumstances are not present to justify an inference of a defect.

15 In the present case, the vehicle under scrutiny was, at the time of the fire, two years
old and its odometer registered 27,600 miles.
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defect in the dectricd system in the car, though he was undble to identify specificdly what the
defect was. Harrison, 77 Md. App. at 45-47, 549 A.2d at 387-88.

The trid court granted summary judgment to the manufacturer on al counts. The Court
of Specid Appeds dfirmed, determining that the evidence of an €lectricad short and the
expert’s opinion that an dectrical fire would not normaly result in the absence of a product
defect was insuffident to permit an inference of a product defect in a five year old car with
over 58,000 miles on it. Harrison, 77 Md. App. a 51-53, 549 A.2d a 390-91. The court
explaned that “[plantiff§ mugt present evidence aufficdet for a jury inference that the vehicle
was defective and that this defect existed at the time of manufacture.” Harrison, 77 Md. App.
at 50, 549 A.2d a 390. In examining such evidence, the court explained:

An inference of a defect may be drawn from the happening of an
accident, where circumstantia  evidencé'® tends to diminae
other causes, such as product misuse or alteration. . . . It is
axiomatic, however, that “proof of a defect must arise above
urmise, conjecture, or Speculation . . .; and one€'s right to

recovery may not rest on any presumption from the happening of
an accident.”

16 The Court of Specid Appeds explaned further that when inferring a product defect

from circumgtantia evidence the following factors should be considered:

(1) expert testimony as to possible causes, (2) the occurrence of

the accident a short time after the sde (3) same accidents in

gmilar products, (4) the dimination of other causes of the

accident; (5) the type of accident that does not happen without a

defect.
Harrison v. Bill Cairns Pontiac, 77 Md. App. 41, 51, 549 A.2d 385, 390 (1988) (citing
Cornell Drilling Co. v. Ford Motor Co. 359 A.2d 822 (1976); Prosser, THE LAW OF TORTS,
§ 103, at 673-74 (4th ed. 1971)).
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Harrison, 77 Md. App. a 51, 549 A.2d a 390 (citation omitted) (second ateration in origina)
(quoting Jensen, 77 Md. App. a 232, 437 A.2d 242). Applying the above stated law to the
evidence in the record, the Court of Special Appeas concluded that a defect could not be
inferred:

[The appdlants] have been unable to show that wha might

possbly have happened did probably happen. Reduced to its

amples form, ther argument is that because a one-car accident

happened without apparent cause, the manufacturer must be to

blame. Such a theory is not supported by established principles

of common-law negligence or drict liddlity or breach of

warranty. Itissmply wishful thinking.
Harrison, 77 Md. App. a 54, 549 A.2d at 392 (dteration in origind) (quoting Jensen, 77 Md.
App. a 234-35, 437 A.2d 242).

1. Implied Warranty of Fitness for a Particular Purpose

A. Presarvetion

Petitioner argues that Respondent’'s dam rdying on the implied waranty of fitness for
a paticular purpose should not have been considered by the Court of Specid Appeds, and
concomitantly should not be entertained by this Court, because a clam for breach of that
warranty neither was pleaded nor presented to the trial court. Moreover, Petitioner continues,
Respondent points to no extraordinary circumstances or farness condderations warranting
review.

Petitioner's non-preservation agument is flaved fundamentaly. Petitioner, as appdlee
in the Court of Special Appeds, did not argue in its brief there that Respondent's clam for

breach of the implied warranty of fitness for a particular purpose “was never before the tria
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court.”  Accordingly, the intermediate appellate court reached and decided, on the merits, in
its reported opinion Respondent’s implied warranties arguments”  We granted certiorari, at
Petitioner’s behest, to consder the merits of the issue. Petitioner’s relevant question, framed
in its successful certiorari petition (supra, at Page 2), questioned inter alia impliatly the
drcuit court’'s judgment and expresdy the Court of Specid Appealss decison on the
resolution of the merits of the implied warranty of fitness for a particular purpose dam. Thus,
we shdl decide this question on its merits.

Though our refusd to decide Petitioner’s late blooming suggestion of non-preservation
is based on the fact that the Court of Specid Appeals was not presented with that argument and
accordingly reached and decided the issue, and the fact that we accepted certiorari of the issue
indusve of a chdlenge on the merits, we aso note that it is not entirdly clear that the issue
was not properly preserved at trid. Petitioner correctly states that Respondent did not request,
expliatly or specificdly, rdief under an implied waranty of fithess for a particular purpose
theory in its initid complant, its amended complaint, its Second Amended Complaint, or a
trid. Respondent’s first complant and amended complant smply dated that one of its

vehicles was “severdy damag[ed] by a fire which was caused by a manufacturing defect of Ford

17 Even had Petitioner presented its non-preservation argument to the Court of Specia
Appedls, the appellate court had some discretion to reach the merits nonetheless. See Md.
Rule 8-131(a) (2000) (daing that an appellate court may decide an issue not raised in or
decided by the trid court if necessary or desrable to guide the trial court or to avoid the
expense and delay of another appedl).
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Company, Inc.,” and that Ford was responsble for the $26,482.21 in damages due to the
manufacturing defect.’® As noted, supra note 4, the Second Amended Complaint states:

Fantff sues Defendant for negligence for faling to exercise

reasonable car in manufacturing a product which caused damage

to the Defendant's vehide for breach of waranty for sdling a

product which caused property damage and adso for drict liability

in tort under the authority of United Gypsum Company v. Mayor

and City Council of Baltimore, 336 Md. 145, 647 A.2d 405

(1992). The Defendants placed a defective product on the market

which caused property damage and which created a subgtantid and

unreasonable risk of death and persond injury.
Unlike the fird two complants the Second Amended Complant does make clear that
Respondent was suing for negligence, drict lighility, and breach of warranty,’® but does not
daify which types of breach of waranty—implied warranty of merchantability, implied
warranty of fitness for a paticular purpose, and/or express warranty.”® Petitioner seems to
concede, however, that Respondent “submitted clams to the triad court consging of drict
lighility, negligence, breach of an express waranty, and breach of the implied warranty of

merchantability.” Petitioner’sBr. at 17-18.

18 See supra note 5 and accompanying text explaining that General Accident abandoned
its clam of amanufacturing defect and proceeded on a design defect claim.

19 |t appears tha this is not the firg time that a plantff has sued under a theory of
implied warranty without specifying which implied warranty, and this Court has consdered
both implied warranties. See, e.g., Myers v. Montgomery Ward & Co., 253 Md. 282, 286-87,
252 A.2d 855, 858 (1969).

2 This ambiguity was noted at trid by Petitioner's trid attorney: “It is not clear to me
what warranty dam [Respondents] are asserting, whether it be breach of implied warranty, of
merchantability, or express warranty.”
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At trid, as noted supra, when the trid court patialy granted Petitioner’s motion for
judgment at the close of Respondent’s case, supra p. 8, n.10, the trid judge dated: “I will
reserve ruling on . . . the implied as well.” It appears that the trid judge was referring to the
implied warranty dam or dams  After dl of the evidence was presented, and the trid judge
rendered his decison in favor of Pditioner, Respondent's trid attorney engaged in the
following exchange with the court:

[RESPONDENT’'S TRIAL ATTORNEY]: Your Honor, may | seek
claification?

THE COURT: Yes.

[RESPONDENT’ TRIAL ATTORNEY]: Your Honor recdls that
you had indicated that the implied warranty of merchantability
you were reserving.

| do not beieve that that dam requires a showing of
negligence, and | just want a caification of whether that cam is
dill vigble. Areyou Hill conddering that daim?

THE COURT: No. Okay, thank you for that. | will clarify. No,
the Court finds if — in order to clarify — that there has been no
showing that there was any warrantee [sc] which was — which was
breached.

The Court amply finds that there was an unfortunate,
devadtating fire, that it originated somewhere under the hood, but
that the Court does not believe that it is has been persuaded what
the cause of that particular fire was and whether it was something
that would have been within an implied warranty.

S the Court does not even reach the question of
whether an implied warranty would apply here. But assuming
it would, the Court finds that there has been no showing that
there has been any kind of an breach of an implied warranty.
(Emphasis added).
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Although Respondent's attorney inquired specifically regarding the implied warranty of
merchantebility, the trid court responded with a generd rding regarding “any implied
warranty” clams. It appears that Respondent is correct in stating that the trial court did not
refer to or discuss ether implied warranty theory in its ruling, nor did it give ressons why the
claims were rgjected.

On 28 June 1999, the day after the bench trid and the trid judge's ruling, Respondent’s
atorney filed a Motion for Recongderation, in which he discussed digtinctly the implied
warranties of merchantability and fitness for a particular purpose. He did so again, on 12 July
1999, in his Supplemental Motion for Recondderation.  Petitioner’s attorney, on 14 July
1999, filed a Response to PFantff's Motion for Reconsgderation, in which Petitioner
seemingly acknowledged that Respondent had sued Petitioner “on several theories: breach of
express waranty, breach of implied warranty, breach of the warranty of merchantability,
negligence, and drict liability.”  Petitioner’s attorney there did not assert that Respondent’s
agument regarding an implied warranty of fitness for a particular purpose theory was not
before the trid court; instead, it appears to us that Petitioner recognized a second clam for
implied warranty in dating that Respondent had sued on severd clams including “implied
warranty [and] breach of the warranty of merchantability.” On 2 August 1999, the trid court
judge gengdly denied Respondent’s revisory motion. From this record, it appears that the
tria judge consdered and decided the issues of both implied warranty theories generaly.

B. Sufficent Evidence
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Petitioner dterndively argues that there was inauffident evidence to support a dam
of implied warranty of fitness for a paticular purpose. The Court of Specid Appeds
determined that, as to the implied warranty of fitness for a particular purpose, 8 2-315, supra
note 8, Respondent did not have to prove a defect in order to prevail under this theory.
International Motors, 133 Md. App. a 276, 754 A.2d at 1118. The intermediate appellate
court surmised:

Ford manufactures chassis cabs with knowledge that they will be
modified in some form or another. Ford was aware that
Elzenhemer had, in the past, purchased Ford chasss cabs for the
purpose of tumning them into tow trucks. Thus Ford impliedly
warranted that the truck would be fit for usage as a tow truck.

Here, the evidence showed that Ford breached its implied
warranty of fitness for a paticular purpose when (1) General
[Accident]’s insured was udng the truck as a tow truck, and (2)
the truck unexpectedly caught on fire. The circuit court was
persuaded that the fire dtarted in the engine compartment of the
truck while the truck was iding. The truck was being used
“normdly” at that time, and trucks do not normdly catch on fire
whileidling.

International Motors, 133 Md. App. at 27-77, 754 A.2d at 1119. It is our view that the Court
of Specia Appeds improperly analyzed what the required elements of the implied warranty of
fitnessfor a particular purpose are.

i. The Elements of § 2-315

An implied warranty of fitness for a particular purpose is conceded generaly to have
three effirmative eements:
(1) The sler must have reason to know the buyer's particular

purpose.
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(2) The Hler mugt have reason to know that the buyer is rdying

on the seller’ s kill or judgment to furnish appropriate goods.

(3 The buyer mud, in fact, rely upon the sdler’s skill or

judgment.
James J. White & Robert S. Summers, 1 UNIFORM COMMERCIAL CODE § 9-10, at 528 (4th ed.
1995); see Beverly Clark & Christopher Smith, THE LAW OF PRODUCT WARRANTIES,
1 6.01[2] (1984); Rondd Anderson, 3A UNIFORM COMMERCIAL CODE, § 2-315:76, at 46-47
(1995).

According to the Officid Comment to § 2-315, a particular purpose means.

A “paticular purpose’ differs from the ordinary purpose for

which the goods are used in that it envisages a specific use by the

buyer which is peculiar to the nature of his busness whereas the

ordinary purposes for which goods are used are those envisaged

in the concept of merchantability and to  uses which are

cusomaily made of the goods in question. For example, shoes

are gengdly used for the purpose of waking upon ordinary

ground, but a sdler may know that a particular par was selected

to be used for climbing mountains.
Md. Code (1975, 1997 Repl. Vol.), Comm. Law Art. § 2-315, Comment 2. Explained in
another manner, the particular purpose “must be diginguishable from the norma use of the
goods’; “[tlhe purpose mugt be peculiar to the buyer as diginguished from the ordinary or
genera use to which the goods would be put by the ordinary buyer.” Anderson, supra, § 2-
315:95, a 56; see Clark & Smith, supra, 1 6.02, a S6-8 (Supp. 1999) (“A ‘particular purpose
under Section 2-315 contemplates a specific use of the good tha is peculiar to the nature of
the buyer's business, while an ‘ordinary purpose’ refers to use customarily made of the goods.”

(citing Berkeley Pump Co. v. Reed-Joseph Land Co., 653 SW.2d 128 (Ark. 1983))).
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In addition to the particular purpose requirement, a party asserting a clam under § 2-

315 mug establish that the sdler had reason to know, at the time of sale, that the purchaser had
that particular use of the good in mind and that the purchaser was relying on the sdler's
expertise to sdect an appropriate product for that purpose. The need to establish specific
knowledge on the part of the sdler often may create a near requirement of direct deding, if
not actud privity, see Wood Products, Inc. v. CMI Corp., 651 F. Supp. 641, 649 (D. Md. 1986)
(seeking to apply Maryland law and daing that “[p]rivity is . . . required in an action for breach
of express warranty or an implied warranty of fitness for a particular purpose in which only
economic loss is clamed’). It is often impossble for a sdler to learn of a particular purpose
of a buyer, and for a buyer to rdy upon a sdler to sdect the right product, without some direct
dedling between such buyer and sdller?! As one tredtise has explained:

The warranty of fitness theory is usudly not avalable agang a

remote manufacturer, who would have no reason to know of any

specid use to which the buyer would put the goods, even though

the dealer could be lidble. In other words, the absence of vertical

privity removes the elements necessary to support the warranty

of fitness. On this ground, the waranty of fitness sharply

contrasts with the warranty of merchantability, which involves an

inherent defect in the goods that existed before they left the

hands of the manufacturer.
Clak & Smith, supra, 16.03[1], at S6-12 (Supp. 1999). Clark and Smith aso noted:

Verticd privity would amost dways be a bar against a plantiff

auing a remote link in the chain of digribution for breach of the
implied warranty of fitness for a particular purpose under Section

21t is possible the sdller could knowthrough other means suchasthrough anintermediary-abroker,
for example.
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2-315. Under this Section, a cause of action requires (1) the
sler's “reason to know” the buyer's specid use of the goods,
and (2) the buyer's reliance upon the sdler’s expertise. By its
very naure, [the implied warranty of fitness for a particular
purposg] is a waranty embracing adjoining links in the chan.
Since breach does not normdly involve any inherent defect in
goods, but instead arises out of the unique relationship between
immediate buyer and sdler, wuit based upon the warranty of
fitness would rarely be brought againgt a remote defendant. If it
were brought, the warranty of fithess would probably be dashed
due to the absence of vertica privity or the absence of the
requisite elements to support the theory. In short, the vertica
privity defense and the warranty of fithess do not fit together in
any raiond way.

Clark & Smith, supra, 110.03, at 10-17 (1984). This sentiment is echoed by Anderson:
The dements of knowledge of the sdler of the buyer's particular
need and of the buyer's reliance on the sdler’s skill and judgment
may suggest the exisence of direct dedings between the seller
and the buyer. This in turn would suggest that privity of contract
is present and, conversdy, that the lack of privity would tend to
negate the exigence of knowledge on the part of the sdler or
reliance on the part of the buyer.

Anderson, supra, § 2-315:93, at 55.

Under the circumstances of the present case, a problem of proof of knowledge exids.
Neither Elzenhemer Chevrolet, which transformed the cab chasss truck into a tow truck, nor
Respondent was the direct purchaser of the origind product from Petitioner. Because neither
was the direct purchaser of the truck, it becomes more difficult to prove that Ford knew or had
reason to know, when firg sdling the truck to Homer Skelton Ford, Inc., that Respondent

would buy the converted vehide from Elzenhemer and would use it as a tow truck, or that
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anyone in the chain of purchasers was relying on Ford to provide an appropriate product for
that ultimate use.
Respondent responds to the privity argument by stating:

Contrary to [Petitioner’s] assertions, there is no need for a
showing of privity under 8 2-315. Plaintiff needs to prove that

the buyer had a particular purpose known to seller. . . . Indeed 8
2-318 of the UCC even extends warranty protection to some third
parties.

It is correct that the plantiff only needs to prove that the buyer had a particular purpose known
to sler, and that privity itself is not a required dement that must be shown independently.
The problem here is that, given the intermediate chain of owners, there was no proof that Ford
had knowledge that the chassis cab in question would be purchased ultimately for use as a tow
truck.

The only bads for the asserted breach of the implied warranty of fitness in this case is
that Ford knew the chassis cab could be converted into a tow truck and the vehide, so

converted, caught fire while iding?? This bads is insufficient, as is the Court of Specid

22 At trid, Respondent read into evidence Ford's following Answers to Interrogatories:
“State whether defendant was aware that the type of truck at issue
in this case has been used as atow truck by anyone dse”

The answer by [Petitioner] was, “Ford states that it sold the
subject vehide as 1995 F-350 chassis cab incomplete vehicle,
and that it is foreseeable that it could be used as a tow truck. . . .”

* * *

“State whether Ford Motor Company anticipated that someone
could be gtting in the driver's seat with the engine idling and the
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Appeals's assertion that Petitioner knew that (@) chasss cabs “will be modified in some form
or another,” and (b) “tha Elzenheame had, in the past, purchased Ford chasss cabs for the
purpose of tumning them into tow trucks”  The Court of Special Appeds incorrectly
determined that the particular purpose for which the tow truck was purchased was towing and
that the mere happening of the fire while the tow truck was in ordinary operation constituted
abreach of the warranty of fitness for the particular purpose of towing.

As far as the record of this case reveds, the customary and ordinary uses of a chasss
cab after modification are not particular uses as contemplated by § 2-315, but rather are the
ordinary uses of such a product. When Petitioner sold the truck to Homer Skelton Ford,
Petitioner was unaware specifically how the chassis cab would be used, though it was aware of
severd configurations to which such trucks had been converted higtorically.  Petitioner's
expert, Mr. Elhert, tedified at trid: “[Ford] did not know when this truck was shipped what it
was going to be used for. It could have been used in a variety of agpplications. That is why we

build a chasss cab.” Additiondly, as noted supra note 22, Petitioner, in an interrogatory read

ar conditioning on, and that it would have been consdered
acceptable use of the vehicle” And the answer by Ford was,
“Yes”

. . . “State whether or not Ford Motor Company anticipated that
the subject vehicle could be used [as] atow truck.”

It is dightly different than the other response. “Yes, Ford
sates that it sold the subject vehicle as an incomplete chassis cab
with the anticipation that it would be or could be modified into a
tow truck, dump truck, garbage truck, or any one of many other
acceptable uses.”
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a trid, stated: “Ford states that it sold the subject vehicle as an incomplete chassis cab with
the anticipation that it would be or could be modified into a tow truck, dump truck, garbage
truck, or aty one of many other acceptable uses.” Petitioner sold the chassis cab to a
dedership in Missssppi, which deder in turn sold the chasss cab (undtered) to Elzenheimer
Chevrolet, which converted it into a tow truck. There is no evidence that General Accident’s
insured articulated to Petitioner what particular purpose it had in mind for the chassis cab and
no evidence that Genera Accident’s insured sought to use the vehicle for other than one of its
ordinary purposes.

The Court of Speciad Appeds reached a Imilar concluson on smilar reasoning in
Bond v. NIBCO, 96 Md. App. 127, 623 A.2d 731 (1993), diginguishing between the ordinary
and particular purpose of a product, i.e. faucets?® In Bond, the plantiff, a plumber, purchased
faucets, manufactured by the defendant, from a retaller/manufacturer. Bond, 96 Md. App. at

131, 623 A.2d a 733. The plantff indaled the faucets in resdentiad townhouses. The

2 Gmilaly, the Fourth Circuit, in Lowe v. Sporicidin International, 47 F.3d 124, (4th

Cir. 1995), seeking to gpply Maryland law regarding an implied warranty of fitness for a
particular purpose clam, differentiated between particular and ordinary purpose. Lowe, 47
F.3d a 132 (dting Md. Code. (1975, 1997 Repl. Vol.), Comm. Law Art. § 2-315 (comment
2)). The Fourth Circuit concluded:

Lowe nowhere dleged that her employer purchased CSS for a

“particular purpose” for which CSS was to be used, i.e, as a

dignfectant, let done that Sporicidin had “reason to know” that

she was udng CSS for a “particular purpose” Moreover, in her

own afidavit, the only use Lowe stated that she made of CSS was

to “derilize hospitd ingruments’; this is precisdy the “ordinary

purpose’ of CSS.
Lowe, 47 F.3d at 132-33.
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faucets subsequently lesked. The plumber sued the defendant dleging, in pat, tha the
manufacturer was lidble for breach of the implied warranty of fithess for a particular purpose.
Id. The Court of Specid Appeds, in dafirming the circuit court’'s grant of summary judgment
in favor of the manufacturer, hdd that the plaintiff had falled to state a clam for breach of
implied warranty of fitness because

[plantiff] nowhere dleged that he bought the faucets for a
“paticular purpose” that in any way differed from the “ordinary
purpose” for which these faucets migt be used, let adone that
[defendant], which manufactured but did not sdll these faucets to
hm, knew of this “particular purpose.” Accordingly, [plantiff's]
complaint fals to date a clam for breach of implied warranty for
a particular purpose, and so judgment was properly entered for
[defendant] on this claim.

Bond, 96 Md. App. at 137-38, 623 A.2d at 733.

Petitioner suggests that the Court of Speciad Appealsin Thomas v. Ford Motor Credit
Co., 48 Md. App 617, 429 A.2d 277 (1981), incorrectly transformed the ordinary purpose of
an automobile—trangportation—into a particular purpose in order to bring the product under
the implied warranty of fitness for a paticular purpose. In Thomas, the Court of Specia
Appeds, noting that Comment 2 of § 2-315, supra, which differentiates between an ordinary
and a paticular purpose, remarked that the Comment supported Ford Motor Credit Company’s
contention tha transportation is the ordinary purpose, not the particular purpose, of a motor
vehicle. Thomas, 48 Md. App. a 625-26, 429 A.2d a 283. Nonetheess, the intermediate
appellate court followed Myers v. Montgomery Ward & Co., 253 Md. 282, 252 A.2d 855
(1969), a decison in which we quoted a treatise writer who espoused the idea that an ordinary
purpose may dso serve as a paticular purpose.  Relying on that particular passage in Myers,
the court determined that a clam of breach of implied waranty of merchantability aso
condiitutes a clam of breach of the implied warranty of fitness for a particular purpose.
Thomas, 48 Md. App. at 626, 429 A.2d at 283.

In Myers, we addressed the question of when an implied warranty of fitness for a
paticular purpose arises. The case involved a products liability clam against the sdler and
manufacturer of a lawvn mower. Myers, 253 Md. a 285, 252 A.2d a 857. Myers was cutting
grass on a dope of his lavn when he dipped and fdl. 1d. His foot “found its way under the
mower,” and he was severdy injured by the whirling blade. 1d. Myers sued under theories of
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negligence, implied warranty, and dgrict ligdility. Id. Defendants demurrer was granted, and
Myers appealed, aguing that implied warranties of merchantability and of fitness for a
particular purpose were well plead. Myers, 253 Md. at 285-89, 253 A.2d at 857-59.

In reviewing Myers's dam under the implied warranties theories, we quoted a lengthy
passage from Hawkland's Transactional Guide to the Uniform Commercial Code (1964) §
1.19020702, which articulated the views that: (1) where the circumgtances of a sde imply a
paticular use of the goods, even where the that particular use is not expredy dated to the
sler, a warranty of fitness for a particular purpose is crested through a subsection of the
warranty of merchantability (specifically, 8 2-314(c)); and, (2) where a particular purpose has
been made clear to a sdler and the product fals to saidfy that specific purpose—even where
the product is otherwise functional—the sdller has breached both the implied warranty of
fitness for a particular purpose and the implied warranty of merchantability. Myers, 253 Md.
a 295-96, 253 A.2d a 863-64. Additiondly, from the same treatise, we included the
following example:

For example, one buying an automobile impliedly makes known

the particular purpose for which the goods are

intended—transportation.  If the automobile will not run, both the

warranties of fitness for the purpose and merchantability are

breached, for such a defective care is not of fair qudity, nor is it

fit for the purpose asimpliedly made known to the sdler.
Myers, 253 Md. at 296, 253 A.2d at 864. We then concluded, citing neither case law nor § 2-
315, Comment 2, as Petitioner here points out, that “there was an implied warranty that the
mower was fit to cut grass ssfely when it was used in a normal manner, not that Myers would
not be injured when he fdl on the dope, and his foot dipped under the mower.” Myers, 253
Md. at 296, 253 A.2d at 864.

Petitioner asserts that the Hawkland andysis relied upon in Myers has been repudiated
by the mgority of modern courts (see, eg., Lowe, 47 F.3d 124; Curry v. Sle Distributors,
727 F.Supp. 1052, 1054 (N.D. Miss. 1990)(“Missssippi follows the officid comment to the
Uniform Commercid Code 8§ 2-315 and does not imply a warranty of fitness for a particular
purpose when the good is purchased for the ordinary use of a good of that kind.”)) and other
commentators addressng the dements of the implied warranty of fitness for a particular
purpose.  For indance, Petitioner notes that Anderson expressly contradicts Hawkland's
example

The use of an automobile or a truck for the purpose of

transporting persons or goods is not a particular purpose as that

isthe ordinary and norma use of such vehicles.
Anderson, supra, 8 2-315:101, at 61. Hawkland's own tredtise, it is argued, now refutes its
former view of these two implied warranties. In Hawkland U.C.C. Series, § 2-315:1 (Art. 2)
(2000) Hawkland acknowledges the differences between the implied warranties of
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We conclude that there is no basis in law or fact to find any particular purpose inthe
present case, let done that Petitioner had knowledge of such a purpose on Montrose's part.
Because of this determination, we do not need to consder the remaining dements of § 2-315.
The implied warranty of fitness for a particular purpose is ingoplicable to the present case.
Moreover, the chasss cab was being used for its ordinary purpose, rather than a particular
purpose. Accordingly, we reverse the decison of the Court of Speciad Appeds and remand the
case with direction to affirm the trid court’s judgment.

JUDGMENT OF THE COURT OF SPECIAL

APPEALS REVERSED; CASE REMANDED
TO THE COURT OF SPECIAL APPEALS

merchantability and fitness, dating that “[tlhe implied warranty of fitness for a particular
purpose should not be confused with the implied warranty of merchantability.” Id. a Art. 2-
672. Hawkland further explains.

According to Comment 2, “A ‘paticular purpose differs from

the ordinary purpose for which the goods are used in tha it

envisages a oecific use by the buyer which is peculiar to the

nature of his busness, whereas, the ordinary purposes for which

goods are used ae those envissged in the concept of

merchantability and go to uses which are cugomaily made of

goods in question.”  Accordingly, it has been hdd tha no

warranty for particular purpose could arise out of a statement by

the buyer that he “wanted to purchase a quiet, dependable and

comfortable automobile which would be suitable for long

distance trips on interstate highways.” If the car did not meet this

standard, there would be a breach of warranty of merchantability

but not a breach of warranty of fitness for the particular purpose.
Id. a § 2-315:3, Art. 2-680-81. Because we conclude that Respondent’s clam of breach of
the implied warranty of fitness for a particular purpose faled for want of proof of the sdler's
requisite knowledge, we need not resolve here Peitioner's assertions regarding the continued
efficacy of the referenced portions of Myers.
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WITH DIRECTIONS TO AFFIRM THE
JUDGMENT OF THE CIRCUIT COURT
FOR MONTGOMERY COUNTY; COSTS
IN THIS COURT AND IN THE COURT OF SPECIAL
APPEALSTO BE PAID BY RESPONDENT.
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