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Thedngleissue presented by the certiorari petition in this caseiswhether Maryland law authorizes
theimposition of asentence of lifeimprisonment without the possibility of parolefor aconviction of
conspiracy to commit first degree murder.

A jury inthe Circuit Court for Prince George' s County found the petitioner, Rondd| Erodrick
Johnson, quilty of firgt degree premeditated murder, robbery with adeadly weapon, first degree burglary,
useof ahandgun in thecommission of afelony or crimeof violence, conspiracy to commit murder, and
congpiracy tocommit robbery. Hisconvictionsarosefrom aseriesof eventsthat took place on November
10, 1997, whichleft adisabled woman, Judy Forrester, in her home, bound with duct tepeand fataly shot.
After thejury’ sverdicts, the court imposad asentence of lifeimprisonment without the possibility of parole
for thefirst degree premeditated murder conviction and a.consecutive sentence of lifeimprisonment without
the possibility of parole for conspiracy to commit murder.

Johnson gppeded to the Court of Specid Appedls, arguing, inter alia, that a sentence of life
imprisonment without the possibility of parolefor the crime of congpiracy to commit murder isanillega
sentence. The Court of Specid Appedls, in an unreported opinion, held that “thetrid court properly

1”2

sentenced gppd lant tolifewithout parolefor hisconviction of conspiracy to commit murder.”< Johnson

1 Johnson was a so sentenced to aten-year concurrent sentence for robbery with adeadly weapon, a

two-year concurrent sentencefor first degree burglary, aten-year concurrent sentence for use of ahandgun
inthecommission of afelony or crime of violence, and afour-year concurrent sentencefor conspiracy to
commit robbery.

2 The Court of Special Appedsdid hold, however, that Johnson “wasimproperly sentenced for two

conspiracies’ and that “[ h]isfour-year concurrent sentencefor conspiracy to commit robbery . . . isillegd.”

The intermediate appellate court’ s opinion concluded by “remand[ing] the case in accordance with this
(continued...)
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filedinthis Court apetition for awrit of certiorari, presenting one question: “Isasentence of lifewithout
parolefor the crime of conspiracy to commit murder anillega sentence?” We granted the petition,
Johnsonv. State, 356 Md. 634, 741 A.2d 1095 (1999), and we shall answer the questionin the
affirmative.

InMaryland, “[c]ongpiracy isacommon law offense and isamisdemeanor.” Archer v. Sate,
145Md. 128, 136, 125 A. 744, 747 (1924). Thereisagenerd limitation upon the punishment for the
offenseof congpiracy, however, whichisprescribed by satute. Maryland Code (1957, 1996 Repl. Val.),

Art. 27, § 38, states:

“8§ 38. Punishment for conspiracy.

“Thepunishment of every person convicted of thecrimeof congpiracy shdl not
exceed the maximum punishment provided for the offenseheor she conspired to
commit.”

Conseguently, under § 38, the punishment for aperson convicted of congpiracy to murder cannot exceed

the maximum punishment which is provided for first degree murder.®

2 (...continued)

opinion,” presumably for thetria court to vacate the sentencefor conspiracy to commit robbery.” Noissue
has been raised in this Court with regard to this holding by the Court of Special Appeals. In this
connection, see, e.g., Jordan v. Sate, 323 Md. 151, 159-162, 591 A.2d 875, 879-880 (1991); Tracy
v. Sate, 319 Md. 452, 459-460, 573 A.2d 38, 41-42 (1990); Mason v. Sate, 302 Md. 434, 445,
448 A.2d 955, 960 (1985).

3 Although Art. 27, § 38, generally limits the maximum punishment for conspiracies, there are other
statuteswhich more particularly prescribe punishmentsfor some specifictypesof conspiracies. See, eg.,
Code (1957, 1996 Repl. Val., 2000 Supp.), Art. 27, 8 286(c), (d), and (€). Thereis, however, no such
particularized statutory provision for conspiracy to murder; accordingly, the limitation upon the dlowable
sentence prescribed by Art. 27, § 38, is controlling.



- 3-
The punishment for first degree murder is set forth in Art. 27, § 412(b), asfollows:
“(b) Penalty for first degree murder. — Except as provided under

subsection (g) of thissection, aperson found guilty of murder inthefirst degree

ghdl be sentenced to deeth, imprisonment for life, or imprisonment for lifewithout

thepossibility of parole. Thesentenceshdl beimprisonment for lifeunless: (1)(i)

the State natified the personinwriting a least 30 daysprior totrid thet it intended

to seek a sentence of death, and advised the person of each aggravating

circumstance upon which it intended to rely, and (ii) a sentence of death is

impaosed in accordancewith 8413, or (2) the State natified the personinwriting

a least 30 daysprior totrid that it intended to seek a sentence of imprisonment

for life without the possibility of parole under 8 412 or § 413 of this article.”
The State arguesthat, becauseimprisonment for lifewithout the possibility of paroleisan authorized
sentencefor first degree murder, Art. 27, 8§ 38, makesit an authorized sentence for congpiracy to commit
first degree murder. The defendant, on the other hand, arguesthat prior Maryland cases, aswdl asthe
legidativehigtory of Art. 27, 88 38 and 412(b), support hispostion that lifeimprisonment isthemaximum
permissible sentencefor conspiracy to commit first degreemurder, and that, therefore, alife sentence
without the possibility of parole is not authorized by § 38.

Asshown by thelanguageof Art. 27, 8 412(b), the basic sentencefor first degree murder “ shall
beimprisonment for life. . ..” Thegreater sentences of death or imprisonment for life without the
possihility of parole cannot beimposad unless certain specia conditionsaremet. Inadditionto thenctice
requirementsset forthin §412(b), thereare specid conditionsfor theimpostion of death or lifewithout
the possihility of parole containedin other satutory provisons. SeeArt. 27, 88412(c), 412(g), 413, and
Code (1999), § 6-112(c) of the Correctional Services Article; Qucik v. Sate, 344 Md. 611, 616-617,

689 A.2d 78, 80 (1997).
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Conseguently, desth or lifeimprisonment without the passibility of pardleare™ enhanced” sentences
for first degree murder, and are dependent upon specid circumstances. Asformer Chief Judge Robert
Murphy stated for the Court in Sucik v. Sate, supra, 344 Md. at 615, 689 A.2d at 80, “[i]t wasfor
specia cases— and specia defendants— that the legidature created thisenhanced penalty [of life
imprisonment without the possibility of parole].” Moreover, “*[b]ecausean enhanced punishment Satute
is“highly pend, [it] must bestrictly construed.””” Sucik v. Sate, supra, 344 Md. at 616-617, 689 A.2d
at 80, quoting Taylor v. Sate, 333 Md. 229, 237, 634 A.2d 1322 (1993), quoting Jonesv. Sate, 324
Md. 32, 38, 595 A.2d 463 (1991). Seealso Lewisv. Sate, 348 Md. 648, 656, 705 A.2d 1128, 1132
(1998) (where“the provison enhancing thesentencewasambiguous, . . . theambiguity must beresolved
infavor of thedefendant”); Malcolmv. Sate, 314 Md. 221, 234-235, 550 A.2d 670, 676 (1988), and
cases there cited.

“Congpiracy” and “atempt” arethetwo generd common law “inchoate offenses’ for which the
Genard Assambly haslimited the punishment to the maximum punishment provided for the substantive or

target offense.* See Art. 27, § 38 (conspiracy) and § 644A (attempt).” See also Art. 27, § 290

“  Black'sLaw Dictionary, at 1108 (7th ed., 1999), defines an “inchoate offense” as “[a] step toward
the commission of another crime, the step initself being serious enough to merit punishment. In crimina
law, the three inchoate offenses are attempt, conspiracy, and solicitation.” With respect to acommon law
offense of solicitation, compare Gardner v. Sate, 286 Md. 520, 529, 408 A.2d 1317, 1322 (1979),
and Lewisv. Sate, 285 Md. 705, 722-723, 404 A.2d 1073, 1082-1083 (1979), with Lamb v. State,
67 Md. 524, 533-535, 10 A. 208, 209 (1887).

5 Art. 27, § 644A, states asfollows:

“The sentence of aperson who isconvicted of an attempt to commit
acrimemay not exceed the maximum sentence for the crime atempted.”
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(conspiracies and attempts to violate the controlled dangerous substance laws). Maryland cases have
cons gtently taken the positionthat, for purposesof thislimitation on the sentencesfor conspiracy and
attempt, the reference to the maximum sentence for the substantive or target offense meansthe basic
maximum sentence and does not include any enhanced pendty provisons. SeeGaryv. Sate, 341 Md.
513, 520, 671 A.2d 495, 498 (1996) (basic lifeimprisonment is an authorized sentence for congpiracy to
commit murder, but the deeth pendity is not an authorized sentence);” Hardy v. Sate, 301 Md. 124, 140,
482 A.2d 474, 483 (1984) (basic life imprisonment isthe maximum pendty for attempted first degree
murder);® DeLeonv. Sate, 102 Md. App. 58, 70-86, 648 A.2d 1053, 1058-1067 (1994); Sate.
Michae, 2 Md. App. 750, 752-753, 237 A.2d 782, 783 (1968). The same position wastaken by the
Supreme Court of the United Statesin congtruing afedera satute providing thet the sentence for attempt

or congpiracy “*may not exceed the punishment prescribed for the offense which wasthe object of the

® Art. 27, 8§ 290, provides as follows:

“ Except asprovided otherwise under thissubheading, any person who
attempts, endeavorsor conspiresto commit any offense definedin this
subheading is punishable by imprisonment or fine or both which may not
exceed the maximum punishment prescribed for the offense, the
commission of which was the object of the attempt, endeavor or
conspiracy.”

" TheGary opinion expressed no view with regard to life imprisonment without the possibility of parole.
See 341 Md. at 518 n.3, 671 A.2d at 497 n.3.

8 AtthetimeHardy wasdecided, the sentence of lifeimprisonment without the possibility of paroledid
not exist. Nevertheless, the desth sentence as an enhanced pendlty for first degree murder did exist at that
time. Moreover, the position taken in Hardy, that basic life imprisonment is the maximum sentence for
attempted first degree murder, was expressly adopted by the General Assembly several years after it
enacted the pendlty of lifeimprisonment without the possibility of parole. See Ch. 632 of the Acts of 1996;
Art. 27, 8 411A(b).
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attempt or the conspiracy,’” Bifulcov. United States, 447 U.S. 381, 396, 100 S.Ct. 2247, 2257, 65
L.Ed.2d 205, 217 (1980) (enhanced pendty for thetarget offense, which placesagpecid limitation upon
parole, is not applicable to conspiracy to commit the target offense).

TheMaryland opinion containing themost extensve discusson of thisissueisJudgeMoylan's
opinion for the Court of Specid Appedsin Del.eonv. Sate, supra, 102 Md. App. a 70-86, 648 A.2d
at 1058-1067. Deleon involved aconviction of conspiracy to violate the controlled dangerous
subgtanceslaws Asprevioudy mentioned, Art. 27, 8 290, provides, inter alia, thet the sentencefor such
congpiracy “ may not exoeed the maximum punishment prescribed for the offense, thecommisson of which
wastheobject of the. . . conspiracy.” Theissuein Del_eon waswhether the referencein § 290 to the
maximum sentence for thetarget offenseinduded an enhanced pendlty for thetarget offensewhich limited
parole under certain circumstances. The Deleon court held (102 Md. App. a 72, 648 A.2d at 1059)

“that when asentencing provison such as § 290 gatesthat the punishment for an
inchoate crimeshall not excead the maximum punishment provided for thetarget
crime, suchaprovigon contemplatestheordinary maximumavailablefor dl who
perpetrate the target crime and does not incorporate the enhanced penalty
provisions available only for certain of those perpetrators.”

Insupport of thisholding, the court inDel.eon, 102 Md. App. a 73, 648 A.2d a 1060, pointed
out that parolewas not “an inherent part of thejudicid sentencing function” and thet, “[€]xcept in those
limited circumstanceswhen the L egid ature has expressy empowered the courtsto impose no-parole
provisonsunder cartain very spedificaly desgnated drcumdances, thepardlefunctionisexdusvdy within
the control of the executive branch of government.” The Court of Specid Apped sindicated that, for the

judiciary to*imposeconditionson paroledigibility,” theremust bean“ expressgrant of authority by the
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Legidature” and a“ specific legidative grant of authority,” 102 Md. App. a 74, 76, 648 A.2d at 1061-
1062. Neither 8 38 nor § 290 nor 8412(b) of Art. 27 contains an express or specific grant of authority.
TheDel.eon opinion, 102 Md. App. & 77, 648 A.2d a 1062, dso relied on the Supreme Court’ sopinion
in Bifulco v. United States, supra, pointing out that “ Bifulco isthe mirror image of the case now
before us.”

Findly, Judge Moylanfor the court in Del_eon pointed to various specific provisonsin Art. 27
wherethe Generad Assembly expresdy authorized enhanced pendtiesfor particular typesof conspiracies.
The court then stated (102 Md. App. at 85, 648 A.2d at 1065):

“[W]henthe Legidaure wants specificaly to provide enhanced pendtiesfor . . .

conspirators, it knowshow to do so expresdy and doesnot rely onimplication.”
Seealso Lewisv. Sate, supra, 348 Md. at 659, 705 A.2d a 1133-1134, where Judge Raker for this
Court quoted with gpprova the above passagefrom Del_eon. The Del_eon opinion concluded (102 Md.
App. at 86, 648 A.2d at 1066-1067):

“We hold that § 290 does not incorporate into the sentencing available for

conspiratorsenhanced penalty provisionsfor violationsof substantivetarget

crimes. Enhanced pendtiesareavallablefor otherwisequdifying conspiratorsonly

If the law has ‘ otherwise provided’ enhanced penalties for such conspirators.”

Furthermore, nothinginthelegidativehistory of Art. 27, 838, or Art. 27, 8 412(b), supportsthe
argument that 8 38 wasintended to incorporate an enhanced maximum sentence associated with the
ubgtantive offense or thet 8 412(b) contemplated asentence of life imprisonment without the possibility

of parole for conspiracy to commit murder.
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Prior to 1961, Art. 27, 8 38, provided that the punishment for conspiracy was not morethan ten
yearsimprisonment. In Scarlett v. Sate, 201 Md. 310, 320, 93 A.2d 753, 757-758, cert. denied,
345 U.S. 955, 73 S.Ct. 937, 97 L.Ed. 1377 (1953), this Court held that one convicted of conspiracy
could be sentenced to alonger term of imprisonment then the maximum term provided for the subgtantive
offense aslong astheterm of imprisonment for the conspiracy did not exceed tenyears. By Ch. 691 of
the Actsof 1961, the General Assembly repealed former 8 38 and enacted an entirely new § 38inits
present form. Thetitleto Ch. 691 indicated thet the only purpose of the enactment wasto providetheat the
punishment for congpiracy “shall nat exoeed the maximum punishment provided for” the subdantive offense
The Court of Specid Appedls, just seven yearsafter the enactment of Ch. 691, stated (Satev. Michad,
supra, 2 Md. App. a 753, 237 A.2d at 784):

“It seemsobviousto ustheintention of thelegidaturewassmply to avoid the

effectsof Scarlett v. Sate, 201 Md. 310, 93 A.2d 753 (1953) which held that

an accusd could, in some cases, recaive amuch longer term for acongpiracy then

for the completed crime which was the object of the conspiracy.”
Seealso Garyv. Sate, supra, 341 Md. at 519, 671 A.2d at 498 (while the legidature' s purposein
1961 may havebeen “to prevent harsher sentencesfor conspiracy than wereauthorized for thesubdantive
cime” itis“logicd to condudethat thelegidature dso intended to ensure’ that congpiratorsbe punished
as severely as those committing the substantive crimes).

Obvioudy the General Assembly, when it enacted Ch. 691 of the Acts of 1961, did not
contemplate that conspiracy to commit murder could be punished by theenhanced sentence of life

imprisonment without the possibility of parole, as no such sentence existed in Maryland at that time.
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Nonetheess, asprevioudy mentioned, not too long after Ch. 691 was enacted, the Satute was congtrued
asnat authorizing theenhanced punishment of death for * aconspiracy to commit acapitd offense” Sate
v. Michad, supra, 2 Md. App. at 753, 237 A.2d at 783. Thisconstruction of Ch. 691 has never been
changed by the General Assembly, and was reaffirmed by this Court in Gary v. Sate, supra.
Theenhanced pendty of lifeimprisonment without thepossibility of parolefor first degreemurder

wasfirg enacted by Ch. 237 of the Actsof 1987. Thetitleof Ch. 237, aswdll asitslegidative hisory,
indicatesthat thisenhanced pendty was enacted only “asapendty for first degreemurder.” SeelLaws
of Maryland 1987, Ch. 237, a 1048. The Report of Senate Judicid Proceedings Committee on the
bill which became Ch. 237, signed by the Committee’ s Chairman, stated (emphasis added):

“Life imprisonment without the possibility of parole is needed as a

sentencing option in first degree murder cases because there are people

committing heinouscrimes;, for example, serid killers whoarenot digiblefor the

death pendty. In addition, adeath penalty proceeding isalong, expensive

process and atremendous drain on resources. Lifewithout parolewould beless

cosily and would havethe effect of preventing the defendant fromkilling again.

The intent of this bill is to add imprisonment for life without the

possibility of parole to the sentencing options available upon a

finding of guilty of murder in thefirst degree....”
For discussons of the legidative history of Ch. 237, see Qucik v. Sate, 344 Md. at 615, 689 A.2d at
79-80; Woods v. Sate, 315 Md. 591, 601, 556 A.2d 236, 241 (1989). Thelegidative history of
Ch. 237 disd osesthat the only offensewhich was mentioned, in connection with lifeimprisonment without
the posshility of parole, wasfirst degreemurder. The enhanced pendty wasenacted for “killers who are

not eligible for the death penalty” and as an alternative to the death penalty.

Wehald, therefore, that lifeimyprisonment without the possibility of paroleisnot alegd sentence



for conspiracy to commit murder.
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JUDGMENT OF THE COURT OF SPECIAL
APPEALS REVERSED IN PART. CASE
REMANDED TO THAT COURT WITH
DIRECTIONSTO STRIKE THE“*WITHOUT
THE POSSIBILITY OF PAROLE” FROM
THE SENTENCE FOR CONSPIRACY TO
COMMIT MURDER, TO VACATE THE
SENTENCE FOR CONSPIRACY TO
COMMIT ROBBERY, AND, AS SO
MODIHED, TOAFHRM THE JUDGMENTS
OF THE CIRCUIT COURT FOR PRINCE
GEORGE'S COUNTY. COSTSIN THIS
COURT TO BE PAID BY PRINCE
GEORGE'S COUNTY. COSTSIN THE
COURT OF SPECIAL APPEALSTO BE
EVENLY DIVIDED.




