HEADNOTE

Re: Maryland Correctional Institution — Women
No. 115, September Term, 1998

HABEAS CORPUS PETITION - MODIFICATION OF SENTENCE - Habeas corpusisthe

proper relief for challenging the lawfulness of an underlying conviction and detention is denied where
intent of the sentencing judge to impose a 24 year sentence was clear when the sentence was
announced and remained clear throughout the proceedings.

Circuit Court for Baltimore City



Case No. 97356926
IN THE COURT OF APPEALSOF MARYLAND

No. 115

September Term, 1998

MARYLAND CORRECTIONAL
INSTITUTION--WOMEN
V.

PATRICIA A. LEE

Bell, C.J.
Eldridge
* Rodowsky

** Chasanow
Raker
Wilner
Cathell

2.

Opinion by Bell, C.J.

FILED: Jauary 12, 2001
*Rodowsky, J., now retired, participated in the hearing
and conference of thiscase while an active member of
this Court; after being recalled pursuant to the
Condtitution, ArtidelV, Section 3A, hea so participated
in the decision and adoption of this opinion.

**Chasanow, J., now retired, participated inthehearing
and conference of thiscasewhilean active member of
this Court but did not participatein the decision and
adoption of this opinion.

Theissuesthiscase presentsare whether, whereadefendant ins ststhat thereisaconflict between

the pronouncement of sentence and the commitment issued to the Division of Correction (“DOC”), the

DOC sfaluretofollow itspalicy requiring it to obtain correction of acommitment record, or independently



interpret the transcript of asentending proceading, isgopropriatdy chdlenged by habeas corpus and whether
the Batimore City habeascorpusjudgeerredin hisinterpretation of the M ontgomery County sentence. The
Circuit Court for Bdtimore City held that habbeascorpusisthe proper vehicleand thusissued thewrit and
granted the rdlief requested by the gppelleg, PatriciaA. Lee. Before addressing thet issue, however, we
mus determinewhether thegppdlant, the Maryland Correctiond Inditution - \WWomen, hastheright to goped
the Circuit Court’ sdecision. Weshdl hold that the gppdl lant hastheright to apped. Furthermore, we
concludethat habeas corpusisthe gppropriate way to rasetheissue of the gppelleg sright to bereleased
fromcugtody. Neverthdess webdieveand, thereforehold, that the Circuit Court erred in congtruing the
appellee’ s sentence as concurrent. Accordingly, we shall reverse the judgment of the Circuit Court.
l.

The gppelleewas convicted, together with her husband and co-defendant, LeBonWalker, in the

Circuit Court for Montgomery County of congpiracy to commit felony theft and nine countsof felony theft.
Both were sentenced as follows:

“On Count number onefor the offense of conspiracy to commit theft over the vaue of $300,
the sentence will be three years in the Department of Corrections.

“Count number two, fdony theft from B.F. Saul, the sentence of thiscourt will bethreeyears
in the Department of Corrections, concurrent to Count No. One.

“Count number three, felony theft from Chevy Chase Savings Bank, the sentence of this
court will bethreeyearsin the Department of Corrections, and that will be consecutiveto
counts one and two.

“On Count number four, felony theft from American Home Funding, the sentencewill be
three years in the Department of Corrections, consecutive to count three.

“On Count number five, felony theft from Sigfried and Margo Temp, thesentence of the
court will be three years in the Department of Corrections, consecutive to count four.

“On Count number six, the conviction for felony theft from Edward and Ping Waa, the



sentence of the court will bethreeyearsin the Department of Corrections, consecutiveto
count number five.

“On Count number seven, fdony theft from Republic Federd Savings Bank, the sentence of
thiscourt will bethreeyearsin the Department of Corrections, consacutiveto count number
SiX.

“On Count number eght, for thefe ony theft from Trust Bank, Federd SavingsBank, the
sentence of thiscourt will bethreeyearsinthe Department of Corrections, consecutiveto
count seven.

“On Count number nine, the charge of fdony theft from Edward |. and Ping Waa sentence
of thiscourt will bethree yearsin the Department of Corrections, concurrent to count no. Six.

“On Count number ten, felony theft from Crestar Bank, the sentence of this court will be
three yearsin the Department of Corrections, consecutive to count no. eight.”

Thetria judge then said:

“The sentenceswill be served concurrently with the sentenceimposed by Judge Weindein

earlier thisweek. Mr. Waker will receive credit for 390 days he has dready sarved. Mrs

[Lee] Walker will receive credit for 380 days already served.”
Although initidly reflecting some confuson, the Commitment Record ultimatdly issued to the Commissioner
of Correction pursuant to this sentencing stated the total timeto be served as 24 years, “toberun.. ..

concurrent with any other outstanding or unserved sentence,” i.e. the 5 year sentence,* earlier imposed by

Judge Weinstein, that had commenced on October 5, 1993.2

! The 5 year sentence is the subject of an unreported opinion of the Court of
Special Appeals, Leev. State, September Term 1994, No. 486 (1994), cert. denied, 337 Md. 90,
651 A.2d 854, motion for reconsideration denied, 337 Md. 439, 654 A.2d 447-48 (1995).

2 The Commitment record dated February 2, 1994, stated that the appellee wasto serve an
aggregate term of 24 years of incarceration from the date of sentencing, February 2, 1994,
“consecutive to the last sentence to expire of all outstanding and unserved Maryland sentences,”
referencing the Weinstein sentence, to which it was said to run concurrently. A second Commitment
Record was issued on July 22, 1994. It removed the reference to the sentence being consecutive,
noting instead that it was “to be run concurrent . . ..” The third Commitment Record, dated January
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The DOC maintainsa“ commitment manua,” containing its policiesand guiddineswith respect to
commitments. Chapter 90-130 of the manua addressesthe Divison' spalicy for resolving ambiguous
sentences. It provides, as relevant:

“What generd guiddinesshoul d befoll owed when staff encounter an ambiguoussentence?

“Snce Maryland Law providesthat ambiguous sentences must be consrued infavor of the

inmate, when asentenceisfound to beambiguous, commitment staff shall seek darification

from the sentencing judge. Upon recaipt of atranscript indicating a different sentence than

the one recorded on the commitment record, Saff shal immediatdy request an amended

commitment from the court of jurisdiction. When the foregoing action cannot be

accomplished, thenthe Divisi on should obtain necessary documentation and defend the

Divison'saction before the appropriate court. However, inal cases, the Divison will

exercisegood faith effortsto cal cul ate sentencesin accordancewith gpplicable policy and

available information.”

The appellee presented a copy of the transcript of the sentencing proceeding to the DOC,
maintaining that her commitment should be amended to reflect, rather than an aggregate of 24 years, a
sentence of only three years, concurrent to the 5 year sentence imposed previoudy. According to the
appdles, thetrid judge slast sentencing comment indicated that sheintended that there be a concurrent
relationship between the sentencesimposed for the countsin theindictment aswell asbetween those
sentences and the sentence imposed by Judge Weinstein.

Aware of Chapter 90-130, amember of the DOC’s commitment staff wrote to Judge Harrington,

who confirmed that the period of incarceration ordered was 24 years, run concurrently with the sentence

23, 1997, amended the previous Commitment Record to reflect a total sentence of 27 years and to
refer to “sentences,” rather than “sentence.” The fourth Commitment Record, dated January 24, 1997,
changed the total sentence from 27 yearsto 24 years. Finally, the fifth Commitment Record, dated
February 4, 1997, stated, “ Sentences to run concurrently to sentence imposed by Judge Weinstein.”



imposed theday beforeby JudgeWeingtein. Thus, shereplied that, “ [f|he Commitment Record, issued on
February 4, 1997, accurately reflectsthe sentence structureimposad by the Court a the sentencing hearing
on February 2, 1994.” In that letter, she further advised:
“Thissameissuewasthe subject of a Defendant’ sMotion for Recong deration of Sentence
heardonJune7,1996. After duly consdering Ms. Lee sargument and the opposition of
the State of Maryland, the motion was denied. The ruling was not appealed.”
Theappdlestheninitiated an Adminidrative Remedy Proceading a theingtitution, eventudly filing,
purstant to Md. Code (1957, 1997 Repl. Vol.) Art. 41, § 4-102.1,° an inmate grievance with the Inmate
GrievanceOffice. Thegrievancewasdismissad for fallureto Sateacognizabledam, specificaly because

interpretation of asentencing transcript isanissuefor thecourt, rather thanthe DOC. Thegppelee gopeded

3 Maryland Code (1957, 1997 Repl. Vol.) Art. 41, § 4-102.1 (c) states:

“Any person confined to aninditution withinthe Divison of Correction, or otherwiseinthe
custody of the Commissioner of Correction, or confined to the Paxutent Ingtitution, who
has any grievance or complaint againgt any officials or employees of the Divison of
Correction or the Paxutent Institution, may submit such grievance or complaint tothe
Inmate Grievance Officewithin such time and in such manner as prescribed by regulaions
promulgated by the Office. If, and to the extent that, the Divison of Correction or the
Paxutent Ingtitution hasagrievance or complaint procedure applicableto aninmate' s
particular grievance or complaint, and if the Office deems such procedurereasonableand
fair, the Office may by regulationsrequirethat such procedure be exhausted prior to the
submission of the grievance or complaint to the Office.”

Section (d) reads:

“Whenagrievanceor complant issubmitted to the Inmate Grievance Office, theexecutive
director or thedirector’ sdesigneeshdl preiminarily review thegrievance or complaint.
If upon such preiminary review thegrievanceor compliantisdetermined to beonitsface
wholly lacking in merit, it may be dismissed, by the executivedirector or thedirector’s
designee without a hearing or without specific findings of fact . .. ."

Currently, provisonsregarding the digposition of grievancesand complantsby inmatesare
codified inthe Md. Code (1999) 88 10-206-10-210 of the Correctiond SarvicesArtide.



that decision to the Circuit Court for Anne Arundel County. Affirming, that court indicated that the
appropriate avenue of redresswaspost conviction. A petition for writ of habeas corpuswasthen filed by
theappdlee inthe Circuit Court for Montgomery County. It washeard by Judge Weingein, who denied
it. Thegppdleenextfiled, inthe Circuit Court for Batimore City, apetition for writ of habeas corpus,
inwhich shechdlenged thelegdity of her continued incarceration by the DOC. Morepaticulaly, thepetition
dleged that the DOC had falled to gpply  its policies concerning the interpretation of ambiguous sentences
Following ahearing on the petition,* the hearing court issued amemorandum opinion agresing with the
gopdlee. Noting thelanguage used to pronouncethe sentence, particularly the useof themandatory, “will,”
it determined that, whatever may have beenintended, ten concurrent sentencesof threeyearseach had been
imposed on the gppdlee by the Montgomery County Circuit Court.  The hearing court thusinterpreted the
ordly pronounced sentence.  The effect of following theintention of the court - that the sentences be
consecutive - rather than the construction required by the oral pronouncement - that the sentencesbe
concurrent -, it conduded, ating Wilsonv. Sae, 45Md. App. 675, 677, 415 A.2d 605, 605 (1930), would
be to modify the gppdlleg’ s sentence upward and thusrender it illegd.  The hearing court found that the
DOC had failed to abide by its own procedures for clarification of ambiguous commitments:
“ThisCourt findsthat the Respondent hasfailed to properly calculate the Petitioner’s

sentence to show that sheis serving each of theindividual, three (3) year sentences
concurrently with thefive (5) year previoudy imposed sentence by Judge Weingein, that

“The appellant was not present or represented at the hearing.  There is some disagreement
between the parties asto why. The appellant maintains that it was never served, as Maryland Rule 15
308 requires.  On the other hand, the appellee insists that the appellant was served at every stage of
the proceedings and, by failing to appear at the habeas corpus hearing, has waived its right to appeal.
We reject the appellee’ swaiver argument. Asthe appellant pointsout, “ . .. Maryland Rule 8-131(a)
does not bar consideration of issues presented in the final order and judgment of the circuit court.”
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basad on thelanguage expressed by thejudge from the bench in accordance with itsown
policy. Respondent’ sfailurehasresultedindenid of Petitioner’ sDue Processrightsaswell
asdenid of equd protection of thelaw by denying her theright to be consdered for parole
upon reaching onefourth (1/4) of thefive (5) year sentence, which shewasédigiblefor asof
1995.”

It vacated the appellant’ s aggregation of the appellee’ s sentences and ordered that they be

“sarved concurrently and ca culated accordingly from October 5, 1993, asamatter of law,

in Montgomery County Circuit Court case number 63521, notwithstanding the intent of

Judge Harrington to impose consecutive sentences, but as otherwise orally pronounced.”

The appe lant apped ed thisjudgment to the Court of Speciad Appeds. We issued the writ of
certiorari on our own motion prior to any proceedingsin that court.

.

Before addressing the merits of the case sub judice, we must consider the appelle€ smotion to
dismiss. Theappeleearguesthat theappelant’ sgpped isprohibited by Md. Code (1957, 1996 Reypl.
Vol., 2000 Cum. Supp.) Article 27, 8 645A (e). Shereasons:

“Thefinding of the court below wasthat the petition challenged Appellee’sillega

confinement, based upon thedue process and equd protection violatlionsin thefailure of

Appdlanttofollowitsguiddines. Thisillega confinement, based upon anillegd sentence

contained in Appellee’ scommitment record, falls squarely without the language of the

exception.”
Evenif the appelant’ sgpped inthiscaseisnot prohibited by 8 645A (e), the gppellee further maintains,
thegpped should bedismissad neverthd essbecause of thegppd lant’ sundisputed failureto pursuegopdlate
review through an agpplication for leaveto apped. To reachthat conclusion, the gppellee notesthat the
requirement in 8§ 645-1, assartsthat “ habeasand postconviction proceedingsoften arein pari materia,” and

relies on the statement in Gluckstern v. Sutton, 319 Md. 634, 662, 575 A.2d 898, 912 (1990), that the

Court’ sinterpretation of theexceptionsdauseasagrant of aright to gpped inhabeascorpuscasesin certain



ingtances, is* cong stent with the purpose of the Post Conviction Procedure Act.”  Sheaso contendsthat

“If Appdlant’ sview iscorrect, the purpose of the Act would bevitiated, Snceevery inmate
necessarily would chooseto avail him or hersdlf of habeas, aprocedure with an autometic
aoped provison, rather than postconviction, mandeating an application for leaveto gpped.”

Section 645A (e) provides:

“(e) Theremedy herein provided isnot asubditutefor, nor doesit affect any remedieswhich
areincident to the proceedingsin thetrial court or any remedy of direct review of the
sentenceor conviction. Except asprovided in subsection (8)(3) of thissection, apetitionfor
relief under thissubtitiemay befiled a any time, except that wherean gpped hasbeentaken
from thejudgment of convictionto the Court of Specid Appeds, it shdl not be necessary
to gppoint counsd or conduct ahearing or take any action whatsoever on the petition, until
thejudgment of conviction becomesfind inthe Court of Specid Appeds. No gppedsto
the Court of Appealsor the Court of Special Appedlsin habeas corpus or coram nobis
cases, or from other common-law or statutory remedies which have heretofore been
avalabdlefor chdlengingthevaidity of incarceration under sentenceof deeth or imprisonment
shdll be permitted or entertained, except gppedlsin such cases pending in the Court of
AppedsonJdune, 1958, shdl beprocessed induecourse. Provided, however, that nothing
inthissubtitle shdl operateto bar an gpped to the Court of Specid Appeds(1) inahabess
corpus proceeding indtituted under § 2-210 of Article 41 of this Code or (2) in any other
proceeding inwhich awrit of habeas corpusis sought for any purpose other thanto chalenge
thelegdity of aconviction of acrimeor sentence of death or imprisonment therefor, induding
confinement asaresult of aprocesding under Title4 of the Correctiond SarvicesArtide”

This Court extensvely congdered and interpreted this section in Gluckgtern in resolving achdlengeto the
State' sright of gpped inthat case. Inthat case, Sutton was committed to the Patuxent Ingtitutionin 1975
asadefective ddinquent, pursuant to Md. Code (1957, 1976 Repl. Val.), Art. 31B § 9 after having been
convicted of two countsof first degree murder and two countsof use of ahandguninthecommissonof a
fdony or crimeof violence, occurring in 1974, and sentenced to concurrent terms of life plustwelve years,
See319Md. at 638,575 A.2d at 899. At that timeparoledigibility for Patuxent inmates was controlled
by Md. Code (1957, 1997 Repl.Vol.), Art. 31B, § 13(d), which, as relevant, provided:

"If theingtitutiona board of review asaresult of itsreview and reexaminetion of any person



bdievesthat it may befor hisbenefit and for the bendfit of sodiety togranthima. . . pardle

fromtheingtitution for defective ddinquents, it may proceed to arangefor such. . . parole

.... Theboard may attach to any such ... parole such conditions asto it seem wise or

necessary . ..."
Sgnificantly, therewas no requirement that the Board' s parole decision be gpproved by any other person
or entity. Seeid. a 640, 575 A.2d a 900, Subsequently, in 1982, the General Assembly enacted Ch. 588
of theActsof 1982, whichamended Art. 31B, § 11(b)(2), rdaing to parolesby the I nditutiona Board of
Review of Patuxent Ingtitution, to requirethet “[gn digible person who issarving aterm of lifeimprisonment
shall only be paroled with the approval of the Governor.” Id. at 643, 575 A.2d at 902.

Thelnditutional Board of Review of Patuxent Institution having twicevotedinfavor of hisparoleand
the Governor having twicerefusedto gpprovethe parole, Sutton filed apetition for habbeas corpusrequesting
hisrelease on parolein accordance with the decisons of the Ingtitutional Board of Review, arguing thet the
gubernatorid gpprova requirement, asapplied to him, violated the ex post facto clauses of the Maryland
Declaration of Rightsand of the United States Congtitution. Seeid. at 644-45,574 A.2da 901-02. The
Circuit Court for Batimore County agreed with Sutton and granted thewrit, id. a 645, 574 A.2d a 903,
and, therefore, ordered another parole hearing, a which the Ingtitutional Board of Review would proceed
“s0ldy onthefactsand evidence asthey existed when the I nstitutional Board of Review originally considered
Petitioner for parolein October of 1984.” Id. at 646, 574 A.2d a 904. It dso ordered that the Board's
decision was not subject to the Governor’s approval.

Sutton challenged theright of Patuxent to gpped the Circuit Court judgment, arguing, inter dia., that
no appeal lay. Reecting Sutton’s argument, Judge Eldridge, speaking for the Court explained:

“In our view, the language added to the Post Conviction Procedure Act in 1965 was
intended to authorize goped sin habeas corpus cases such asthe case a bar. Thelanguage



of Art. 27, 8 645A(e), emphas zesthet the Post Conviction Procedure Act shdl not operate
to bar an appeal

‘(1) in ahabess corpus proceeding indituted under 8 2-210 of Article 41
of thisCodeor (2) inany other proceading inwhich awrit of habeas corpus
Issought for any purpose other thanto challengethelegdity of aconviction
of acrime or sentence of death or imprisonment therefore, including
confinement as aresult of a proceeding under Article 31B of this Code.’

“Clause(2) of the above-quoted |language obvioudy gppliesto acaselikethe present one.
Otherwise, the clause would be meaningless.

“Immediately prior to the 1965 enactment, only two statutes provided for gpped or leave
to appeal in habesas corpus proceedings: what isnow Art. 41, § 2-210, relating to
extradition cases, and Ch. 6 of the Acts of 1880, relating to orders based on the
uncondiitutionality of thetatute under which the prisoner wasconvicted® Clause(1) of the
1965 language encompassesthe extradition cases, and therefore, those casesarenot the
object of clause (2). Autometic gppedsunder Ch. 6 of the Acts of 1880 are dso not the
object of clause (2). Ch. 6 of the Actsof 1880 coversonly congtitutional challengesto
crimina convictionsand Art. 31B examingtion or defectiveddinquency proceedings Clause

*Codified at Md. Code (1974, 1998 Repl. VVol.) § 3-706 of the Courts and Judicial
Proceedings Article. It provides:

“(@) Memorandum to be filed after discharge.-- If aperson isreleased or discharged by
a judge under awrit of habeas corpus on the ground that the law under which the
person was convicted is unconstitutional, in whole or part, the judge shall file a
memorandum within five days after the release or discharge and transmit with original
papers in the case to the clerk of the Court of Special Appeals.

“(b) Opinion of Court of Special Appeals.-- (1) The Court of Special Appeals shall
consider the memorandum and the original papers at the earliest feasible time and
render its opinion.

“(2) The opinion has the same effect as an opinion filed in a case
formally heard and determined by the court on an appeal.”

Unlike 8 645A (e), the appeal under § 3-706 is an automatic one and does not require a party to filea
notice of appeal. The plain language of § 3-706 revealsthat it isintended as an appeal only when a
person is released or discharged “on the ground that the law under which the person was convicted is
unconstitutional.” See Gluckstern, 319 Md. at 653, 584 A.2d at 907.

9



(2) rlaestogpped sin cases* other than’ thosechalenging crimina convictionsor Art. 31B
proceedings. Consequently, contrary to the view of the Court of Specia Appedls, the
purpose of clause (2) was not to makeit clear that the Post Conviction Procedure Act did
not abolish gppedl sin habeas corpus casesinvolving extradition and cases under Ch. 6 of
the Actsof 1880. Neither category of caseswas encompassed by dause (2). Clause (2)
has meaning only if construed as granting aright of appedl in a habeas corpus case not
involving achdlengeto the crimind conviction and sentence or the Art. 31B proceeding
which led to the prisoner's confinement.”

319Md. & 661-62, 574 A.2d at 911. Thus, asthe gppellant argues, this Court, in Gluckstern, determined

that the 1965 amendment to 8 645A (€) of the Post Conviction Procedures Act provides authorization for
goped sinaproceeding where* awrit of habeas corpusissought for any purpose other thanto chdlengethe
legality of a conviction of acrime or sentence.” 319 Md. at 661, 574 A.2d at 911.

Thet the appdled s petition for habeas corpus chdllenged only thelegdlity of her confinement and not
thelegdlity of her sentenceispatent. Sheadmitsasmuch in her Mation to Dismiss, when she acknowledges
that “[t]hefinding of the court below wasthat the petition challenged Appdle= sillegd confinement, based
upon thedue processand equa protection violaionsinthefalureof Appdlant tofollow itsguiddines” To
besure, shelater satesthat theillega confinement isbased onanillegd sentence; however, thelegdity of
the sentenceispresented, if at dl, only indirectly, asit relatesto the ambiguous sentence argument and
andyds  Shehasnever contended that the court was without authority to render consecutive sentences
aggregating 24 years; her only contention hasbeen that the court did not, infact, do so, whichiswhat makes
her confinement unlawful.

The Memorandum Opinion of the hearing judge d o mekes dear that what wasbeforethe court in
the petition for habeas corpuswasthe legdity of the gppelle s confinement and not of her sentence. He

states, by way of context:

10



“Thisisthe petitioner’ sfirst gpplication regarding the calculation of her credits during
incarceration and her third gpplication regarding ‘ ord pronouncement’ of her santences The
Petitioner’ smain contention under this present gpplication isthe continued incarceration of
Petitioner, based onthe Divison of Correction’spolicies and proceduresthat arenot being
adhered to in the calculation of her sentence structure, which has caused Petitioner’s
continued illegal confinement based on her ‘oral pronouncement’ of sentences.”

Moreover, the court’s more particular statement of the appellee’s argument confirm that thisis so:

“Petitioner asserts that the Respondent [Warden] has refused to properly calculate
Petitioner’ s sentence to show that the Petitioner is serving each of theindividud three (3)
year sentencesconcurrently with thefiveyear previoudy imposed sentence by Judge Paul
H. Weinstein. Petitioner further states that the Division of Corrections [sic] has
acknowledged that her Commitment Record doesnot reflect the' language expressad by the
Judgefromthebench, yet they have refusad to caculate Petitioner’ s sentence in accordance
with their policy 90-132-1.

“Petitioner further assartsthat the Divison of Corrections[dc] hasalegedly aggregated the
individua three (3) year sentencesin direct violation of their own policy asoutlinedin
Chapter 90-130-5 of the ‘ Commitment Manual.’

“Thepolicy in question gatesthat when an ambiguity isfound in one ssentence, asisthe
caein Petitioner’ ssentence structure, the Division of Corrections[sc] isrequired by law
toletbtioe sentencein favor of theinmate. TheDivison of Corrections[sc] hasfaledtodo
soandisthereforeillegdly detaining Petitioner past her mandatory releasedate, based on
her ‘orally pronounced’ sentence.”

But most telling of all isthe petition for habeas corpusitsdf. Init, the appellee states most
emphaticaly that “[t]hevdidity of the convictionisnot anissue of thisHabeas Corpuspetition.” Thepetition
further avers:

“Theonly issue beforethe Court isthe continued incarceration of Petitioner, based onthe

Division of Correction’s policies and procedures that are not being adhered to in the

calculation of her sentence structure, which has caused Petitioner’ s continued illegal

confinement, based on her ‘ ord pronouncement’ of sentencesand the servicethereof. Said
policiesand procedureswithinthe* Commitment Manud’ of the Divison of Correctionhas
created a‘Liberty Interest Right’ that is being violated by Respondent.”

Moreover, throughout the petition, the appellee focused on the appellant’s

11



responsibility, by virtue of its policiesand procedures, which sheidentifiesasbeing containedina
“Commitment Manud,” to have caculated the gppelleg s sentence condstent with her interpretation of the
law governing sentencing. Fndlly, inreferringtotheprior filed petition concerning thissentenang, the petition
noted that it was

“based on her sentence sructureas* ordly pronounced’ from the bench, but not asit rdated

totheDivisonof Correction’ srespong bilitiesbased ontheir own policiesand procedures

when they have been unableto obtain aCommitment Record the sameas Petitioner’ s ordly

pronounced’ sentences.”

Because the habeas corpus petition did not challenge the legdlity of the sentence, rather only the
propriety of the DOC' sactionswith repect to the gppelles’ scommitment and confinement, theapped by

the appellant is authorized. Accordingly, the appellee’s motion to dismiss is denied.

[1.

Weturnto themerits. Aswehaveseen, theissueis whether fallure by the DOC, conggtent with
its Commitment Manud, to seek clarification of, and indeed correct, acommitment record, in conflict with
thesentence announced ordly by the Circuit Court, which adefendant dlegesisimproper, iscognizablevia
habeas corpus.

Maryland Code (1974, 1995 Repl. Vol.) § 3-702(a) of the Courtsand Judiicial ProcesdingsArticle,
states,

“Person who may apply for writ.

“(a) Petition. A person committed, detained, confined, or restrained from hislawful liberty

within the Statefor any dleged offense or under any other color or pretense or any person

in his behalf, may petition for writ of habeas corpusto the end that the cause of the
commitment, or constraint may be inquired into.”

12



Thus, habeas corpusis an gppropriate method to chalenge the lavfulness of an underlying conviction and
detention. Moreover, our cases make clear that
“courtswill entertain aninmate’ spetition for habeas corpuswhen the plaintiff alleges
entitlement to immediate release and makes acolorable dam thet he or she hes srved the

entire sentence less any mandatory credits.”

Maryland House of Correctionv. Fidds, 348 Md. 245, 261,703 A.2d 167, 175 (1997). SeeLomax v.

Warden, Maryland Correctiond Training Center, 356 Md. 569, 574, 741 A.2d 476, 479 (1999); Satev.

McCray, 267 Md. 111, 146, 297 A.2d 265, 283 (1972) (inmatesdid not alege or establish thet they were
“entitled to be reeasad or discharged from confinement”). Itisnow well settled, Lomax, 356 Md. a 575,
741 A.2d a 479; Gluckgtern, 319 Md. at 663-64, 574 A.2d & 912, that the court need not choosesmply
between discharge of the defendant and thedenid of dl rdlief, but may “tailor rdief asjustice may require”

Gluckgtern, 319 Md. at 663, 574 A.2d a 912, quoting Dowd v. Cook, 340 U.S. 206, 209-210, 71 SCt.

262, 264, 95 L.Ed. 215, 219 (1951).

Thegppdlant arguesthat the Circuit Court erred in permitting the petitioner to usehabeas corpusto
chdlengeits procedures with respect to the maintenance of commitment records. It pointsout firgt thet,
notwithstanding the Circuit Court’ s opinion requiring the DOC to take action upon discovering an ambiguity
in adefendant’ s sentence and the commitment record, the DOC may not changethe sentence.  Indeed, the
manua uponwhichthe court reies, it submits, doesnot suggest otherwise, requiring only thet, in thet evert,
the gppd lant inquire of the sentencing court, seek an amended commitment to resolvetheambiguity and,
failing successul darification, document itsresolution efforts. Asthe gopdlant seesit, apetition for writ of
habeas corpuswill lie solely to chalengethe lawfulness of detention. Thus, it continues, assuming an

ambiguity between the sentence and the commitment record, itsfailuretoinquireor act condgtently withthe

13



manua doesnot convert alawful detentioninto an unlawful one. Thegppd lant directsour attentionto Md.
Rule4-351(b), which providesthat “[a]n omission or error inthe commitment record or other failureto
comply with this Rule does not invaidateimprisonment after conviction.”  Continuing, the gppdlant asserts

“Any dam of fallure by the Divison of Correction to follow the procedure st forth inthe

commitment manua asthey relateto questioning theaccuracy of the commitment recordis

wholly unrdated to the lawfulness of the confinement. So long astheissue presented is

unrdaed to the lawfulness of confinement, it isnot cognizablein ahabeas corpusaction . .

.rather such dlegaionscondituteagrievanceor complaint againgt employeesor officdsof

the Division and are within the jurisdiction of the Inmate Grievance Office.”

CitingMd. Code(1957,1997 Repl. Val.) Art. 41, §4-102.1 and McCray, supra, 267 Md. a 131-32, 297
A.2d at 275-76, for the proposition that “ complaints of prisonerswith regard to their trestment by
correctiond authoritiesdo not entitlethe prisonersto relief under awrit of habeascorpus, and complaintsas
to prison management cannot be considered on habeas corpus.”

The gppdlee submitsthat the DOC guiddines concerning ambiguous sentences* make]] clear that
theobligation of [the DOC] isto gpplicableand controlling Maryland law, and not to the court thet imposed
thesentence” Thus, sheacknowledges, thediscovery of anambiguity between thecommitment and the
ord pronouncement of sentencerequiresthe DOC firg to seek an amended commitment. Shemaintains,
however, that:

“If the court refusesto correct the commitment to conform with the language that it used,

thereby making clear that the obtaining of ‘an amended commitment . . . cannot be

accomplished’ infulfillment of itsmandate under thelaw anditsown guidelines, [the DOC]

then must gpply the sentence according to the sentencing language, and defend thisaction

in court.”

Recognizing that acondtitutionally protected liberty interest, once established, may not bedbrogated without

due process, citing Hewitt v. Helms, 459 U. S. 460, 471-72, 103 S. Ct. 864, 871, 74 L. Ed. 2d 675, 681
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(1983), ineffect, therefore, rather than guidelines, thegppd |l eeviewsthe Commitment Manud asmandatory
and, infatt, asinthe case of adate Satute containing explicit mandatory language credling aright and limiting
adminigrativediscretion, ascreating acongtitutiondly protected liberty interest. Appelleg shrief, quoting

McCrary v. Jeter, 665 F. Supp. 182, 184 (E. D. N. Y. 1987), in turn quoting Anderson v.City of New

York, 459 F. Supp. 481, 489 (S. D. N. Y. 1985).
TheCircuit Court interpreted the DOC guiddines st forthin the Commitment Manud a 90-130-5
asrequiring the DOC, inaccordancewithlaw, to calculate the sentencein favor of theinmate. [t concluded:

“TheDividon of Correction]] hesfalled to do so andisthereforeillegdly detaining Petitioner
past her mandatory release date, based on her ‘oraly pronounced’ sentence. When
cdculating Petitioner’ ssentence based onitspalicy in Chapter 90-113 and 90-130, outlined
inthe’ Commitment Manud,” andin accordancewith theholdingsinRobinsonv. Lee, 564
A.2d 395, 317 Md. 371 (1989) and Hopkinsv. Md. Inmate Griev. Comm'’n, 40 Md. App.
329[, 391 A.2d 1213] (1978), each of thaseindividud, three (3) year sentenceswould have
expired and thefive (5) year sentencewould have exceeded the mandatory releasedate.®

*Hopkinsstatesthat the Division of Correction’ sfailureto comply withitsown rule
isaviolation of thedue processdause. Hopkinsv. Maryland Inmate Grievance Comm'n,
40 Md. App. 329, 391 A.2d 1213 (1978).

That conclusion followed from, and, indeed was dependent on, the court’ s prior interpretation of the

aopdleg s sentence as condsting of “ten (10) individud, three-year (3) sentences[that] must be served

concurrently with thefive (5) year sentenceimposad by Judge Paul H. Weingein,” the hearing court having

read thetrid court’ sstatement summarizing theeffect of the sentences she had just imposed asretracting the

earlier expressed intention to impose a series of concurrent and consecutive sentences totaling 24 years.
It thus appearsthat the Circuit Court agreed with the appellee, that the DOC guidelinesare

mandatory and provided aliberty interest. We believe thisinterpretation is astretch of what the DOC
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guidelinesrequire® Neverthdess, itisdear that habeas corpusisthe proper vehidleto obtain review of the
lawfulness of the petitioner’ s continued detention.  To be sure, asthe gppellant argues, and the gppellee
concedes, the lawfulness of the gppelleg sconfinementisnot at issue. On the other hand, the gopellee did
dlegethat shewasbeing detained by the gppedlant “1ong after her expiration dateand mandatory reesedate
of her *orally pronounced’” sentences, which aretheonly lawful sentencesknowntolaw.” Moreover,
notwithstanding thet they aredirected to andinvolveonly the gppd lant’ sfailureto act consstently withits

guiddines if credited, the gppdleg sarguments demondratejust what shedleges, that sheisbeingillegdly

*The mere existence of a Commitment Manual containing guidelines governing the handling of
ambiguous and conflicting sentences does not create aliberty interest. See Patuxent Inst. Bd. of
Review v. Hancock, 329 Md. 556, 583, 620 A.2d 917, 930 (1993) (“ The fact that a parole system
exists does not, in and of itself, give rise to a constitutionally protected liberty interest in parole
release.”); Bd. of Pardonsv. Allen, 482 U.S. 369, 373, 107 S.Ct. 2415, 2418, 96 L.Ed.2d 303
(1987). While administrative rules or regulations, guidelines or even accepted practices may provide
such an interest, see Neil D. Cohen and James J. Gobert, The Law of Probation and Parole, 88
3.13-3.16, at 133-140 (1983), the administrative rules or regulations, guidelines or accepted practices
must be such as to engender more than a“mere anticipation or hope of freedom.” See Morrissey v.
Brewer, 408 U.S. 471, 482 n. 8, 92 S.Ct. 2593, 2601 n. 8, 33 L. Ed.2d 484, 495 n. 8 (1972),
quoting U.S. ex rel. Bey v. Conn. Bd. of Parole, 443 F.2d 1079, 1086 (2nd Cir. 1971), vacated as
moot, 404 U.S. 879, 92 S.Ct. 196, 30 L. Ed.2d 159 (1971). Thereisacritical and substantial
difference between being deprived of aliberty one has, asin parole, and being denied a conditional
liberty that one desires, Greenholtz v. Inmates of Neb. Penal and Correctional Complex, 442 U.S. 1,
9, 99 S.Ct. 2100, 2105, 60 L. Ed.2d 668, 676 (1979). In order for procedural due process
protections to extend to the appellee, the guidelines must afford her more than a mere expectation of
liberty.

Contrary to the Circuit Court decision, the applicable commitment guidelineis not so clear or
so limiting of the DOC’ s discretion as to create a liberty interest in the appellee, or any other inmate. /£
plain reading of the DOC policy reveals that what isin fact required is that the DOC seek to clarify the
inconsistency through reference from the sentencing judge (“commitment staff shall seek clarification
from the sentencing judge”), and request an amended commitment where reference to the sentencing
judge affirms that there is an inconsistency. Nowhere does DOC policy mandate that the incorrect
sentence contained in the commitment papers be upheld (“[I]n all cases, the Division will exercise goo
faith efforts to calculate sentences in accordance with applicable policy and available information.”).
Nowhere does DOC policy state that its responsibility is to determine or modify a sentence.

At most, the DOC guidelines impose a duty to investigate and follow-up.
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detained. Even moreimportant, the court has so interpreted the appellee’ s sentence.

Having determined thet thelawfulness of the gppdleg s continued detention entitled her to seek rdief

by way of habeas corpus, weturn to consder whether the Circuit Court’ sgrant of that relief was correct.
We hold that it was not.

Aswe have seen, the hearing court’ sfocus purportedly wason theinaction of the DOC, itsfailure
to comply with the provisons of its commitment manua and to seek correction of an ambiguous sentence,
That failure, the court concluded, resulted in the denid to the gppellee of due processand equd protection
of thelaw. Despitethisfocus, asthe gppdlant contends, the“linchpin” of the decison wasthe hearing
court’ sinterpretation of thesentence, asordly pronounced, imposed upon the gppd leeby Judge Harrington.
That interpretation isincong stent with theinterpretati on given the sentence by the sentencing judgewhen
denyingthegppele smoationfor recond deration of sentence, by the Circuit Court for Montgomery County,
reviewing it on habeascorpus, and by the Court of Specid Appeds, when reviewing theidentical sentence

onan gpped by thegppelleg sco-defendant.” Moreover, thehearing court’ sinterpretationissimply wrong.

’Asindicated in the statement of facts, the appellee and her co-defendant, Le Bon Bruce
Walker, received the identical sentence and, in fact, were sentenced together and at the sametime. On
appeal to the Court of Special Appeals, Mr. Walker raised the issue with which we are presented in
thiscase. That court interpreted the sentence as follows:

“The sentencing judge pronounced adetail ed sentence on convictionstotaing 10 counts,

some of which she made concurrent and Some consecutive. Thetotd sentenceis24 years

At the condusion of santencing, the judge Sated, *the sentence will be served concurrently

with the sentencesimposed by Judge Weingtein earlier thisweek.” Apparently, appelant

takesthisto meanthat dl of the 10 sentencesimposed are concurrent. \We, however, do

not agree. Itisclear to ustha, after imposing the sentencestotaing 24 years, thejudge

simply made those sentences concurrent with a5 year sentence aready being served.”
LeBonBruceWaker v. Bishop L. Robinson, September Term 1997, No. 182 (January 22, 1998).
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The appellee does not now contend, and has never contended, that the count by count
pronouncement of sentence by Judge Harrington did not result in theimpodtion of, or was not intended to
Impose, eght consecutive sentencestotaing 24 years. Rather the crux of her contention, with which the
habeas corpus court agread, isthat the sentencing judge s subssquent summary comment trumped that result,
if not theintention. Such acontention hasmerit only if *“ sentences’ inthe summary comment referred tothe
sentence on each count individually, in effect ordering that each be served concurrently both with the
sentenceto which they werereferenced and with eech other. Therationdefor sointerpreting “ sentencing”

isderived from the Court of Specid Apped’ sunreported opinioninGlennVincent Rhodesv. Sate. Inthat

cae, aterimposing severd sentences consecutiveto each other, thetrid judgestated, “ dl of these sentences
will commenceasof January 5, 1982.” Thepost conviction court denied rdlief conduding thet, reeding the
proceedingsasawhole, thetrial court intended to impose the aggregate sentence. Theintermediate
appdlate court did not agree. 1t granted the defendant’ s gpplication for leave to gpped the denid of post
conviction relief and remanded for correction of the defendant’ s sentence. The court reasoned:
“Inthiscasewe concludethat regardiessof what thetrid judge may havehadinmind, he
did say that all of the sentences were to begin January 5, 1982. Thisisclear and
unambiguous. It had the effect of making all of the sentences concurrent.”
Thatisnatthiscase. Thetrid court said nothing that expresdy or by implication would indicatethat
each of the 3 year sentenceswasto be served concurrently with the previoudy imposed sentence. Asthe
gopdlant pointsout, “[t] he sentencing judge established an intri cate scheme of consecutive sentencesthat

totded 24 years,” which shemadeto run concurrently with another sentence. Theuse of theplurd when

describing the re ationship between thet sentenaing scheme and the sentence with which it isto be concurrent
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isnot the equivdent of commencing the sarvice of each of multiple sentenceson adate certain. Weagree
with thetrid judge sandyss, onthe basis of which the gppelleg smation for sentence modification was
denied:

“In Rhodes, thereis onejudge sentencing on three separate counts. The person beforethe

judgeisnaot serving any other sentencea thetime. He pedifically gave acommencement

datefor dl of the sentencesin the separaie casesto beaceartain day.  The Court of Specid

Appeals, in my opinion, focused very dramatically on that particular language.

“I distinguish the eventsin this case from that case. We had one case per defendant with

multiple counts. Clearly, thereisno ambiguity. Thereisno ambiguity to beresolvedinthe

favor of the defendants because they understood the sentence. At thetime they weresarving

asentence imposed in adifferent case by another judge on another day. | think itis

distinguishable.”

Criticd to the gppdlleg scaseisthat the sentence as pronounced and the sentence asreported inthe
commitment recordsisambiguous. But the intention of the sentencing judge to imposea 24 year sentence
was clear when the sentence was announced and has remained clear throughout these proceedings.
Moreover, the sentence announced was nat, when announced, and isnot now, ambiguous. Consequently,
there hasnot been in thiscaseany modification of the gppelleg ssentence, not to mentiononethat adversdy
impactsthegppdlee Accordingly, thehabess corpus court erred in modifying the gppelleg ssentencefrom

the 24 yearsthe trial court imposed to 3 years.

JUDGMENT OF THE CIRCUIT COURT
FORBALTIMORE CITY REVERSED. COSTS
TOBEPAID BY THE MAYOR AND CITY
COUNCIL OF BALTIMORE.
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