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This is a domegtic violence case in which the Court of Speciad Appeds vacated a
protective order entered by the Circuit Court for Montgomery County and remanded the matter
for further consderation of whether the order was appropriate. The case is now moot, as the
protective order a issue expired, by its own terms, on January 3, 2001.

The concern expressed by petitioner is that both the holding of the intermediae
appdlate court and some of the language used in its reported opinion, Katsenelenbogen v.
Katsenelenbogen, 135 Md. App. 317, 762 A.2d 198 (2000), can be construed as weskening
the State’'s effort to respond aggressvely to incidents of violence in the home and frustrating
the important objectives of the State's domedtic violence lav. As noted in Coburn v. Coburn,
342 Md. 244, 250, 674 A.2d 951, 954 (1996), we will, on rare occasions, address the merits
of a moot case when “we are convinced that the case presents unresolved issues in matters of
important public concern that, if decided, will establish a rule for future conduct.” That is the

gtuation here.

BACKGROUND

The incident that gave rise to this proceeding occurred on January 1, 2000. The parties
had been married since 1986 and had three children, ages 8, 9, and 12. They lived in a single
family home in Potomac. Respondent husband is employed full-time as an engineer; petitioner
wife is a nurse who, because of a back problem, was able to work only three days — 24 hours
—aweek. As a further consequence of her back problem, wife hired a live-in nanny to help with
the children and various household chores.

By the time of the dtercation on New Year's Day, the marriage was obvioudy in deep



trouble. Both parties agree that wife had asked husband to leave the home. Husband said that,
in December, his wife admitted to him that, while he was away on a business trip, she had
brought another man into the home and had sexua intercourse with him, that she had consulted
an dtorney, and that she intended to divorce him. Wife denied the affair but acknowledged that
ghe had informed her husband that the marriage was over. She said that she wanted him to leave
because “he was disruptive to the children” and was “behaving ingppropriately in front of them.”

The geneds of the January 1 inddent was husband’'s indruction to the nanny that she
was fired and would have to leave the home a once. Husband said that, in light of his wife's
confesson of infiddity, he was uwilling to continue occupying the marital bedroom and that
he needed the nanny’s room. Whether he truly needed the room she was occupying was one
of the matters in dispute.  When informed by the nanny of her discharge, wife cdled her
attorney and was advised that, as wife had hired and was paying the nanny, husband had no right
to discharge her and force her to leave the maritdl home. With the benefit of that advice, wife
confronted her husband in their bedroom and informed him that the nanny was going to Stay,
which led to an agument over the matter. Husband picked up their cordless telephone and
began wdking down the dars. Wife followed him and continued to follow him despite his
request that she “get avay from him.” Wife sad that he was cdling the police and that she
wanted to hear what he was saying. She overheard him say that he had an employee in the house
whom he had fired but who was refusing to leave, and that he wanted the police to come and
remove her from the house. She heard him add, “Please come quickly because the Situation

could escalate, and there could be some possble violence” Wife said that she took that to be
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athreat.

When the par reached the foyer, ther nineyear old son, Alexander, joined them.
Husband, gill on the telephone, exited the house. Wife continued to follow him down the
driveway, demanding that he give her the tdephone. He said that he would give it to her when
he was finished. At the time, she clamed, he was shouting profanities & her. When he
completed his cdl to the police, he made another call, apparently to his mother, and began
gpesking in Russan, which wife did not understand. She continued to demand that he give her
the tdephone. At that point, according to wife, husband, holding the phone in his right hand,
put his left hand on her shoulder and shoved her, which “set her off balance” Alexander then
“dove in between us” she sad, and husband shoved him out of the way. With Alexander, wife
ran to a neghbor's house and cdled the police. After the police arrived and interviewed the
witnesses, wife packed some clothing and she and the children went to stay, temporarily, with
her mother. There is no evidence that wife, or Alexander, required any medicd trestment. She
sad that she fdt faint a one point and was offered an ambulance, but she declined.

Two days laer, wife filed in the Circuit Court for Montgomery County a petition for
protection from domestic violence, dleging some of the facts as set forth above. The court
entered an immediate ex parte order in which it found reasonable grounds to believe that
(1) wife was a person digble for rdief, (2) husband committed an act that placed her in fear
of imminat serious bodily ham, and (3) the act having that effect was that “Respondent
shoved petitioner.” Upon those findings, the court directed husband to vacate the marita home

and to refran from ausng or contacting wife, awarded custody of the children to wife, and
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set a hearing on the matter for January 10. Pursuant to that order, wife resumed occupancy of
the marital home.

Through the checking of boxes on the pre-printed petition form, wife contended that the
acts of abuse perpetrated agangt her conssted of shoving, threats of violence, and menta
injury of a child. She asked for a panoply of rdief, including continued possession of the
marita home, to the excluson of husband, emergency maintenance to be pad by husband, and
an order that husband have no contact with her or the children. At the hearing on January 10,
wife acknowledged that husband had not struck her prior to the incident on January 1. Nor did
she present any evidence that he had ever attempted or threatened to strike her. She stated that
he had “displayed videt behavior and anger control problems’ in the past, however, and
described one incdent in which, in a faled atempt to kick the family dog, he put a hole in the
wdl. Without explaining the specific circumstances of thelr creation, she added that there
were “severd holes in the wal.” She dtated further that husband had used profanity in front of
the children and that he had “exhibited anger and threatened to throw things against the wall in
front of the children.” Findly, she sad that, a the time of the January 1 incident, respondent’s
breath was “reeking” from dcohol. Husband denied having shoved his wife and son, and he aso
denied that he had been drinking. Although Alexander was apparently brought to the
courthouse, he was not caled to testify.

On this evidence, supplemented by evidence of the parties respective financia
gtuations, the court found that “there is a volatile Stuaion here” athough it did not know the

cause of that dtuation — whethe “it is the extramaritd affar or if it is the dcoholic
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consumption” — and that “these folks should be separated.” The court was “convinced” that
wife was shoved and decided, therefore, to grant the protective order. The order, which ran for
the better part of a year, until January 3, 2001, afforded nearly al of the reief requested by
wife. Among other things, it directed that husband vacate the family home and not return, that
he not contact wife in any way, except for vigtation with the children, that he not abuse or
threaten to abuse the wife, and that he pay emergency family maintenance to wife in the amount
of $2,000/month. The order awarded sole custody of the three children to wife, subject to
liberd vidgtation “without consumption of acohol,” and awarded her as wdl exdusve use ad
possession of one of the two family cars.
Obvioudy anticipating further litigation regarding the dissolution of the marriage, which

it suggested be “filed immediately,” the court Sated:

“This has no bearing on the find outcome of this case whatsoever.

This is mady a band-ad atempt to separate these folks so

nobody gets hurt, but it is not a dtudion where Mr.

Kasenelenbogen is going to lose everything or whatever as a

result of this hearing because | am going to put on here that it is

without prejudice and should not have any bearing on the ultimate

decison as to the menits hearing, both on the monetary and the

award of custody.”
In the actua protective order, the court Stated, as part of the vidtaion provison, that “[t]his is
without prejudice to respondent to seek custody of children.”

Husband appealed from the order, arguing to the Court of Specia Appeals that (1) wife

had faled to prove “abuse” within the meaning of the domestic violence law, and (2) if there

was abuse, it was limited to the one “isolated and relatively non-serious’ incident and that the



court erred in granting, as a remedy, the maximum rdief affordable under the statute. The
appdlate court began its opinion by recognizing the seriousness of domedtic violence, both
on the persons directly abused and on children in the household, and it expressed its view that,
because of the widespread occurrence and frequent catastrophic effect of such violence,
“preventive measures to hdt the occurrence of further violence are to be applauded.”
Katsenelenbogen, supra, 135 Md. App. a 335, 762 A.2d at 207. The court aso noted:

“For those same reasons, dlegations of domestic violence are
very serious, and the issuance of a protective order normally
caries with it grave consequences for the perpetrator. If a
protective order is issued without a sufficient lega basis, those
consequences frequently cannot be erased. In that dtuation, the
alleged perpetrator may suffer unfairly from the direct
consequences of the order itdf, which may incdude remova
from his or her home, temporary loss of custody of his or her

children, or temporary loss of a family car . . . . The aleged
perpetrator may aso suffer from the socid digma that attaches
to the order.”

Expounding on that theme, the court observed that, dthough domestic violence
protective orders do not award permanent custody of children, they can affect ultimate custody
decisons in a vaiety of ways. A court adjudicating the custody issue might consider the
issuance of a protective order against one parent when looking at the fitness, character, and
reputation of the parents, it might also condder the effect on the child of changing his or her
resdence; and, if the order states that a child was abused, the court might be required to make
a spedific finding that there is no likdihood of further abuse in order to award custody, or even

vigtaion. The appellate court also noted a recent addition to the divorce law, Maryland Code,
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Familly Law Article, 88 7-103(@)(7) and (8), pemitting as grounds for absolute divorce,
without any required wating period, cruelty of trestment or excessvely vicious conduct
toward the complaning paty, if there is no reasonable expectation of reconciligion. The
court expressed concern that the domestic violence statute “could be used to seek an advantage
with respect to issues properly determined in a divorce, dimony, or custody proceeding.” Id.
at 337, 762 A.2d at 208.

With that introduction, the court turned to the requirements of the domestic violence
gatute in light of the evidence presented in this case. It noted that, under 8 4-506(c) of the
Family Lav Article, a protective order may be issued only if a leest one act of “abuse” has
been edtablished by clear and convindng evidence, and thet 8§ 4-501(b) defined “abuse” in
rdevant part, as (i) an act that causes serious bodily harm, (ii) an act that places a person
digble for rdief “in fear of imminent serious bodily harm,” (iii) assault in any degree,
(iv) rape, sexud offense, or attempted rape or sexud offense in any degree, or (v) fase
imprisoorment.  Apparently overlooking the fact that the “shoving” tedtified to by wife and
found by the court to have occurred would congtitute a second degree assault under Article 27,

§ 12A of the Code,* the court regarded as the only act of abuse a issue the placing of wife in

! The court recognized that assault in any degree was included as an act of abuse but
omitted to consder the battery aspect of civil and crimind assault and viewed assault only in
teems of the imminent threat of harm variety. Its discusson of assault was solely in the
context of whether the agpprehenson of immediate battery must be reasonable.  For purposes
of the crime of second degree assault, the term “assault” is defined in 8§ 12(b) of Article 27 as
meaning “the offenses of assault, battery, and assault and battery, which terms retain their
judicaly determined meanings” (Emphesis added). A batery is essentidly an offensive, non-

(continued...)
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fear of imminent serious bodily harm.  As to that, the court noted that wife never testified that
e was in imminet fear of serious bodily injury at the time of the January 1 incident and
assumed that the trid court inferred that fact from her tetimony describing the incident,
“coupled with her testimony with respect to [husband’'s] prior behavior, particularly when under
the influence of dcohal.” Id. at 339-40, 762 A.2d at 210.
Focuang, then, on that one aspect of abuse, the court concluded that 8§ 4-501(b)(ii)
requires more than actud fear. It stated:
“We hold that the fear must be reasonable, i.e., the conduct must
be such as to cause a reasonable person under the same or dmilar
crcumstances to fear serious bodily harm. The circumstances
incdude but are not limited to the age, intelligence, gender, hedlth,
and physical attributes of the parties.”
Id. at 342-43, 762 A.2d at 211. In a footnote, the court added that “[i]t may be sufficient if the
offending party knows of a vicim's particular susceptibilities and seeks to take advantage of
them.” Id. at 343 n.2, 735 A.2d at 211 n.2.
The court held that “[i]n this case, there is no indication that the trial court applied an
objective standard, and in the absence of controlling case law, no reason to presume it did s0.”

Id. at 343, 762 A.2d a 211. That, apparently, was the first basis for vecating the protective

order.

1(....continued)
consensua touching — the “unlanvful application of force to the person of another.” Snowden
v. State, 321 Md. 612, 617, 583 A.2d 1056, 1059 (1991). It occurs when, coupled with the
touching or bodily contact, “one intends a hamful or offensve contact with another without
that person’s consent.” Nelson v. Carroll, 355 Md. 593, 600, 735 A.2d 1096, 1099 (1999).
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The appdlate court then went on to consider the relationship between the possible act
of abuse committed and the remedy afforded by the trid court. Noting that the domestic
violence law “was not intended as a vehicle to produce pendente lite orders rdating to custody,
support, and maritd property, effective for a year,” but rather “to protect victims of domestic
violence” the court hdd that “[t]he terms and duration of an order . . . should be tailored to the
facts of each case, desgned to address the threat of violence and not other Family Law issues
not required to be addressed to accomplish that goal.” Id. Prior abuse and the nature and
severity of abuse “may be rdevant to certain types of rdief,” it sad. 1d. at 343, 762 A.2d at
212. On that premise, the court concluded:

“In our view, the drcuit court did not attempt to tailor the order
to the percelved harm, thereby inducing the parties to address
separation and divorce issues in a separate action, but granted
maximum relief for the maximum duration on the ground that it
would be ‘without prgudice’” Such an order would dmost aways
have the effect, dthough unintended by the court, of giving an
unfar advantage to a party in a subsequent divorce, support, or
custody action. The court should carefully consder the terms

and duration of the order to ensure that the resulting prgudice is
judtified.”

Having concluded that there was no reason to presume that the tria court applied an
objective standard to the determination of the reasonableness of any fear on the part of wife
and “no indication that the court atempted to talor the terms and duration of the order to the
conduct,” the Court of Specid Appeds held that it could not determine the appropriateness of

the protective order. It therefore vacated the order and remanded the case for the Circuit Court



to consder “whether an order is now appropriate, and, if o, its terms.” Id. a 344, 762 A.2d

a 212,

DISCUSSION

As we observed, the protective order a issue in this case has expired, and the
controversy over it, as between the Katseneenbogens, is now moot. The Domestic Violence
Clinic of the House of Ruth, which has acted as counsd to the wife and has long been an
advocate for abused women, is deeply concerned over the implications of the Court of Specid
Appeals disposition in this case and some of the language in its opinion, however, and, on
behdf of the wife, asks that we reverse the ruling of the Court of Specid Appeds and clarify
the standards to be applied by trid judges in deding with domestic violence cases. Wife urges
that the intermediate appellate court decison “suggests that certain types of domestic violence
are pemissble’ and thus “will endanger victims and encourage abuse” that, in contravention
of the datute, it has imposed potentid harm to respondents as a “new Subdantive policy
congderation in protective order cases” that it incorrectly andyzed both the order issued by
the Circuit Court and the gpplicable lawv, and that its definition of the “reasonable person”
gtandard to determine the reasonableness of the victim’s fear is inadequate.

Some of the concern expressed by wife is semantic in nature — attacking language used
by the Court of Specid Appeds in its opinion; some goes more to what she perceives as an
underlying “bent” or philosophy, emanating from that language, that she regards as inimicd to

the intent and objectives of the domedic violence law; some goes directly to the holdings by
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the court.

We discussed the problem of domestic violence and some of the legidative and
executive responses to it in Coburn v. Coburn, supra, 342 Md. 244, 674 A.2d 951. We noted
the widespread incidence of violet attacks, modly against women, the fact that the problem
was largdy ignored until the mid-1970's, when it began to attract greater public attention, and
the response of the Genera Assambly, commencing in 1980 with the enactment of the initid
domestic violence law (Maryland Code, 88 4-501 through 4-516 of the Family Law Article).
We observed that the statute granted courts the authority to issue dvil protection orders, which
can prohibit a perpetrator of domedic violence from abusng, contacting, or harassing the
vidim, and that “[t]hrough the datute, victims of domestic abuse are offered access to the
judicid system to seek emergency rdief and protection from their abusers.” Id. a 252, 674
A.2d a 955. Quoating in part from Barbee v. Barbee, 311 Md. 620, 623, 537 A.2d 224, 225
(1988), we stated:

“The purpose of the domestic abuse dtatute is to protect and ‘aid
vidims of domestic awuse by providing an immediate and
effectiveé remedy. The datute provides for a wide variety and
scope of avalable remedies designed to separate the parties and
avoid future abuse. Thus, the primary gods of the datute are
preventive, protective and remedid, not punitive. The legidature
did not desgn the dtatute as punishment for past conduct; it was

ingtead intended to prevent further harm to the victim.”

Coburn, 342 Md. at 252, 674 A.2d at 955.2

2 Although the provisons in the Family Law Artide are, as dated, preventive and
remedid, the Legidature has not excused the perpetrators of domestic violence from the reach
(continued...)
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In this light, we turn to the complants made by wife regarding the rulings and
expressions of the Court of Specid Appeds.

Firg, she contends that the intermediate appellate court's opinion “can be read as
holding that shoving one€'s minor child and wife are tolerable types of physical domestic
violence which will not support protective orders.” That reading, she suggests, can come from
the fact tha the appellate court vacated the protective order entered by the trial court,
notwithsanding the latter's finding that husband shoved wife during a verba argument, that he
aso shoved the child, and that the wife was “badly shaken” and was “afraid for her safety.” We
do not read the opinion as a holding that shoving one's spouse or minor child are tolerable
types of physcd domedic violence that will not judify protective orders, and we do not
believe that the Court of Speciad Appeds intended any such absurd concluson. If it hed, it
would have reversed the protective order outright without remand.

Wife next complains about the appellate court’s concern over the impact of a protective
order on the perpetrator and on issues resolvable in collatera litigation. She states that such
a concern “preempts the legidaures authority and imposes a new policy consderation:
protection of respondents from potentid harm in future litigation” and charges that the court
provided no *“vdid judification for eeveing consderation of the potentid impact on

respondents.”  Indeed, she escdates this point to a suggestion that the opinion “reflect[s]

2(...continued)
of the aimind lav. They are subject to prosecution for their conduct — for assault, rape and
other sexua offenses, crimind homicide, kidnapping — and, indeed, for faling to comply with
relief provided in aprotective order. See Family Law Article, 8 4-509(a).
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generd suspicion about the veracity of petitioners, who are primaily women” and thus
“appears to have disparate impact on women in possble violation of the Equad Rights
Amendment of the Maryland Condtitution.”

We find nothing in the opinion that could reasonably be read to reflect suspicion on the
veracity of femae petitioners or to have a disparate impact on women in contravention of the
Mayland ERA. In conddering, enacting, and periodicaly amending the dtatute, the Legidature
was keenly aware that the avil remedies provided for could have a significant bearing on issues
normaly addressed in other, more traditiond domedtic relations actions, and that, as with any
remedia statute, this one could be abused — that spurious clams could be filed smply to gain
some tactical advantage in a subsequent, or pending, divorce, support, or child access case —
and it attempted to deal with those problems in a variety of ways. Other than with the consent
of the respondent, a protective order may be entered only upon a finding, by clear and
convincng evidence, tha “the dleged abuse” has occurred (8 4-506(c)(1)(ii)), and only the
conduct defined in 8§ 4-501(b) will suffice to conditute the kind of “abuse” that will judtify
such an order. A ptition for relief must be under oath and must disclose each pending action
between the parties in any court. § 4-504(b). A temporary ex parte order may be issued only
upon a finding that there are reasonable grounds to bdieve that a person digible for reief has
been abused, and that order may not reman in effect for more than seven days, subject to
extenson by the court to effectuate service of the order. 8§ 4-505. The law requires that a
hearing be held no later than seven days after service of the temporary ex parte order, at which,

as noted, the petitioner has the burden of showing, by clear and convincing evidence, that the
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dleged abuse occurred. Findly, in determining whether to order a respondent to vacate the
family home, the court must congder the factors set forth in § 4-506(e), among them title to
the home, the history and severity of abuse in the rdationship, and the financid resources and
the existence of dternative housing for the parties.

The Legidature, itsdf, has provided a certain bdance. Without question, it has made
the protection of persons who have been subjected to abuse the predominant consideration —
that, indeed, is the sole and essentid purpose of the statute — and it has necessarily and
properly assumed that courts will treat dlegaions of domestic violence serioudy, in
conformance with the legidaive policy. The Legidature has dso placed some limits on the
right to the reief dlowed and has vested the courts with considerable discretion in fashioning
an appropriate remedy upon a finding that abuse has occurred to a person entitled to relief. It
has thus necessxily and properly assumed that courts will peform ther traditiona judicia
role and hear both sdes to the dispute fairly and without pre-judgment.

That said, once a court has found from the evidence that abuse has occurred and that a
protective order is needed to provide protection for the petitioner or other person entitled to
relief, the court’s focus mug be on fashioning a remedy that is authorized under the statute and
that will be most likdy to provide that protection. If, after consdering the factors set forth
in 8§ 4-506(e), the court believes that protection of the petitioner requires that the parties be
physicaly separated and that the respondent vacate the home, it should not hestate to order
that rdief, dong with any ancllary relief provided for in the statute, regardless of any potentia

impact on future litigation.  Subject to modification of the order pursuant to 8 4-507 and to
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further determinations made in collaterd litigation, a determination ether to exclude the
perpetrator from the family home or pemit the vidim to leave the home and find other shelter
will, in mogt ingtances, require the court to provide, among other things, for the temporary
custody of any minor children, thar support, the support of the wvictim, and vistation
arrangements.

It is likey true, as the Court of Specia Appeals noted, that the issuance of a protective
order and the provison of this kind of rdief in it may have consequences in other litigation.
A judicd finding, made after a full and fair evidentiary hearing, that one party had committed
an act of abuse againg another is entitled to consideration in determining issues to which that
fact may be relevant. Living arrangements established as the result of a protective order may
have rdevance in determining custody, use and possesson, and support in subsequent
litigaion. That is not the concern of the court in fashioning appropriate relief in a domestic
violence case, however. The concern there is to do what is reasonably necessary — no more
and no less — to assure the safety and wel-being of those entitted to relief. We iterate what
we sad in Coburn: “The Legidature did not design the statute as punishment for past conduct;
it was ingtead intended to prevent further harm to the victim.” Coburn, supra, 342 Md. a 252,

674 A.2d at 955. Courts should implement the statute accordingly.®

3 Wife states in her brief that, in cregting the statute, the Legidature “did not leave the
selection of remedies to be fashioned out of whole cloth by trid judges’ and that “[jJudges are
not indructed to smply identify what they beieve is needed for safety and order that rdief.”
Rather, she doates “the Genera Assembly identified gpecific remedies that help protect
vidims of domedtic violence and directed the courts to choose from these” Narrowing that

(continued...)
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Wife next takes issue with the concluson of the Court of Specid Appeds that, when
the abuse triggering a protective order is the commisson of an act that places the victim “in
fear of imminent serious bodily harm,” the fear must be reasonable and that the standard for
reasonableness is whether the conduct was “such as to cause a reasonable person under the
sane or amilar circumgtances to fear serious bodily harm.” That standard, she urges, “is
deeply confusng and in need of daification by this Court.” She agrees that the standard
should not be an entirdy subjective one, but she rgects as wedl a generdlized objective
standard — whether the conduct would cause the mythicd reasonable person to have such fear.
The proper standard, she urges is an individudized objective one — “a reasonable petitioner in
that litigant’s shoes.”

We agree with wife that the proper standard is an individudized objective one — one that

looks at the dtuation in the light of the circumstances as would be percelved by a reasonable

3(....continued)
discretion even further, she urges that “when a petitioner and respondent live together, it is
rarely enough to amply order abuse to stop, the abuser generally must be removed from the
home and the petitioner granted its use and possession.”

Section 4-506(d) states that an order “may indude any or dl of the following rdief.”
That language neither precludes a court from providing other kinds of relief, if gppropriate in
the circumstance, nor requires a court to provide in every order al of the forms of reief
goecificdly enumerated in 8 4-506(d). Nor are we willing to edtablish a presumption of law
that a person who has committed abuse must be removed from the home. In many Stuations,
that would, indeed, be the most appropriate remedy, necessary to assure the safety of the
vitim or others in the household, but the Legidature has clearly not made it an absolute
requiste, to be ordered in every case and to follow automaticaly from a finding of an act of
abuse. The Legidature has expresdy directed that the court consder the factors enumerated
in 8 4-506(€) in making that decison.
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person in the petitioner's postion — athough we see no confusion on that point in the opinion
of the Court of Specia Appeals. We dedt with this kind of issue recently in State v. Marr,
362 Md. 467, 765 A.2d 645 (2001), involving the standard to be gpplied in determining
whether a crimind defendant offering the defense of self-defense had reasonable grounds to
bdieve himsdf or hersdf in apparent or immediae danger of death or serious bodily harm.
We hdd that an objective standard was to be applied in determining the reasonableness of the
defendant’ s asserted belief, but we made clear as wdll:

“The objective standard does not require the jury to ignore the

defendant’s perceptions in determining the reasonableness of his

or her conduct. In making that determination, the facts or

circumstances must be taken as perceived by the defendant, even

if they were not the true facts or circumgances, so long as a

reasonable person in the defendant’'s position could also

reasonably perceive the facts or circumstancesin that way.”
Id. at 480, 765 A.2d at 652 (emphasisin origind).

We added in Marr that a belief as to imminent danger “is necessarily founded upon the
defendant’s sensory and idedtiond perception of the dtuation that he or she confronts, often
shaded by knowledge or perceptions of ancillary or antecedent events” Id. at 481, 765 A.2d
at 652. The issue, we said, was not whether those perceptions were right or wrong, but whether
areasonable person with that background could perceive the situation in the same way.

We bdlieve that to be the proper test to be gpplied in this context as wel. A person who
has been subjected to the kind of abuse defined in 8§ 4-501(b) may well be sendtive to non-

verbal ggnds or code words that have proved thregtening in the past to that victim but which

someone ese, not having that experience, would not perceive to be threstening.  The
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reasonableness of an asserted fear emanating from that kind of conduct or communication
must be viewed from the perspective of the particular vicim. Any specid vulnerability or
dependence by the victim, by virtue of physicd, menta, or emotiond condition or imparment,
aso must be taken into account.

Because the protective order at issue has expired and the case is moot, there is no need
for us to determine the vdidity of the order under the principles stated in this opinion. We
dhdl therefore vacate the judgment of the Court of Specid Appeds and remand the case to that

court with instructions to dismiss the apped as moot.

JUDGMENT OF COURT OF SPECIAL APPEALS
VACATED; CASE REMANDED TO THAT COURT WITH
INSTRUCTIONS TO DISMISS APPEAL AS MOCQT;
COSTS IN THIS COURT AND COURT OF SPECIAL
APPEALSTO BE PAID BY RESPONDENT.
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