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FOURTH AMENDMENT - SEARCHES AND SEIZURES - INVESTIGATORY
DETENTIONS - REASONABLE SUSPICION BASED ON THE ODOR OF
MARIJUANA - D.D., a juvenile, and his four companions were detained by police
officers after the officers smelled the odor of marijuana coming from the group. While
frisking D.D. for weapons, one of the officers discovered a loaded gun in D.D.’s waistband.
After being charged with firearms offenses, D.D. moved to suppress the gun. The Court of
Appeals held that the odor of marijuana gives rise to reasonable suspicion that criminal
activity may be afoot, and thus provides the basis for a brief investigatory detention.
Possession of 10 grams or more of marijuana remains a criminal offense in Maryland, and
the odor of marijuana, therefore, remains evidence of a crime. Although that odor, without
more, does not provide probable cause to arrest a person for a criminal possession of
marijuana, it does meet the less stringent standard of reasonable suspicion necessary to
justify an investigatory stop. This distinction makes sense, given the differing level of
intrusion associated with an arrest compared to an investigative detention. Thus, the Court
held that the initial detention of D.D., based solely on the odor of marijuana, did not violate
the Fourth Amendment.

FOURTH AMENDMENT - SEARCHES AND SEIZURES - PAT-DOWN FOR
WEAPONS - REASONABLE SUSPICION THAT THE SUSPECT IS ARMED AND
DANGEROUS - The Court of Appeals held that the officer who frisked D.D. had
reasonable suspicion that D.D. was armed and dangerous, based on the totality of the
circumstances. The factors supporting reasonable suspicion included the evasive behavior
and body language of D.D. and his companions, the discovery of what was claimed to be
a BB gun on one of the other young men in the group, D.D.’s baggy clothing, the officers’
smelling the odor of marijuana, their concern that the group was trespassing, and the fact
that the officers were outnumbered five to two.
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In 2014, the Maryland General Assembly decriminalized possession of less than
10 grams of marijuana. However, the Legislature did not legalize marijuana possession.
Rather, possession of less than 10 grams of marijuana currently is a civil offense punishable
by fines and other remedies, and possession of more than 10 grams of marijuana remains
a criminal offense.

In the aftermath of this partial decriminalization, this Court has issued several
opinions concerning warrantless searches and seizures based on the odor of marijuana. The
most recent of these cases, Lewis v. State, 470 Md. 1 (2020), involved a search incident to
an arrest, where the probable cause for the arrest was based solely on the fact that officers
smelled marijuana on the defendant. We held that the odor of marijuana on a person,
without more, does not provide probable cause to believe that the person is in possession
of a criminal amount of the drug. Therefore, the officers lacked probable cause to arrest the
defendant, and the evidence found in the search incident to that arrest had to be suppressed.

In this case, we consider whether to extend the holding in Lewis to an investigatory
detention, which requires a showing of reasonable suspicion to believe that criminal
activity may be afoot — a standard that is significantly less stringent than probable cause.
That is, we must decide whether the odor of marijuana, by itself, provides reasonable
suspicion to support an investigatory detention.

On November 15, 2019, two police officers stopped a group of five young men as
the group was getting ready to leave an apartment building in Capitol Heights, Maryland.
D.D., the Respondent/Cross-Petitioner before us, was one of the five members of the group.

He was 15 years old at the time. The officers had been called to the building based on a



complaint involving the odor of marijuana. The officers smelled a strong odor of marijuana
coming from the group of young men and directed them to sit down, thus seizing them for
purposes of the Fourth Amendment. The young men would not tell the officers where they
lived, and D.D., in particular, exhibited behavior that one of the officers believed was
“evasive,” suggesting to the officer that D.D. might be armed. The officers subsequently
began patting down the members of the group for weapons. One of the officers found a
suspected handgun (possibly a BB gun) in the waistband of one of D.D.’s companions. The
other officer then frisked D.D. and found a loaded gun in D.D.’s waistband. A delinquency
petition subsequently was filed in the Circuit Court for Prince George’s County charging
D.D. with firearms offenses.

D.D. moved to suppress the gun, arguing that his initial detention and subsequent
frisk both violated the Fourth Amendment. The circuit court, sitting as the juvenile court,
denied D.D.’s suppression motion and found him involved as to the charged offenses. D.D.
appealed the juvenile court’s denial of his suppression motion.

The Court of Special Appeals reversed, holding that the odor of marijuana, without
more, does not provide reasonable suspicion of possession of a criminal amount of
marijuana. Thus, the intermediate appellate court held that the investigatory detention of
D.D., which was based solely on the odor of marijuana, violated the Fourth Amendment.
Having ruled that the gun should have been suppressed due to the invalid detention, the
Court of Special Appeals did not decide whether the frisk also was impermissible.

We hold that the odor of marijuana provides reasonable suspicion of criminal

activity sufficient to conduct a brief investigatory detention. Thus, the officers’ initial stop



of D.D. did not violate the Fourth Amendment. We also conclude that the discovery of a
weapon on one of D.D.’s companions, combined with the group’s evasive behavior and
other circumstances, provided the officers with reasonable suspicion that D.D. was armed
and dangerous. Thus, the pat-down that led to the discovery of the gun on D.D. also was
reasonable. Accordingly, we will reverse the judgment of the Court of Special Appeals and
hold that the juvenile court properly denied D.D.’s suppression motion.
|
Background
A. The Investigatory Detention and Pat-Down of D.D.

On November 15, 2019, shortly after 7:30 p.m., Sergeant Jeff Walden and Officer
Alexandra Moser of the Prince George’s County Police Department (the “Department”)
responded to a call for service to investigate a group of males in an apartment building
located at 6626 Ronald Road in Capitol Heights, Maryland. The call was based on a
complaint of “loud music and the smell of marijuana” coming from the basement of the
building.

After opening the front door of the apartment building, the officers saw a group of
five young men walking up the stairs from the basement. The officers “smelled a strong
odor of marijuana” coming from the group. Sergeant Walden — a 21-year veteran of the
Department — stopped the group and directed them to “have a seat” on the stairs. The young
men were wearing baggy clothes, and D.D. was wearing a “big puffy jacket.” There were
two sets of stairs leading away from the landing where the officers were located when they

entered the building and stopped the group. The stairs to the left of the officers led up to



the next level of the building. The stairs to the right led down to the basement.! After
Sergeant Walden told the young men to sit down, four of the members of the group sat
down on the ascending staircase. The young man later identified as D.D.? was the only
member of the group who sat down on the descending staircase.

According to Sergeant Walden, he and Officer Moser began their discussion with
the young men by asking, “[WT]ho lives here?”” The officers received no response. None of
the members of the group “could provide any identification of where they lived.” When
Sergeant Walden specifically asked D.D. where he lived, D.D. “shrugged his shoulders and
didn’t say anything.” When Officer Moser asked D.D. the same question, D.D. replied “my
dick.” The other members of the group were “snickering, laughing, very carefree, [and] not
cooperative.” Sergeant Walden noticed that D.D. kept turning away from him and “seemed
to be evasive,” which, based on Sergeant Walden’s “training and knowledge,” is “a sign
that you could be carrying a weapon.” Sergeant Walden also was concerned because he
could not “really see [D.D.’s] hands.” According to Sergeant Walden, D.D. “would speak
to me, but I can’t see his whole body language, I can’t see what he’s doing.”

Because of the “odor of marijuana,” the group’s “evasive body language,” and the
fact that there were “five of them in baggy clothes” in a place “where they could run out
the door,” Sergeant Walden was concerned that one of the group members might be in

possession of a weapon and “wanted to feel safe that there was nobody that was armed at

! Although it is not explicit in the record, we infer that it was this set of stairs that
the young men were ascending as the officers entered the building.

2 In this opinion, we refer to D.D. and other juveniles by their initials.



the time.” The officers told the group members that they would each be frisked. At that
point, the officers were investigating the young men for the crimes of trespassing and
possession of controlled dangerous substances.

Officer Moser first conducted a pat-down of one of D.D.’s companions. As she did
so, Officer Moser felt what she believed to be a handgun inside the waistband of the
subject’s pants. Officer Moser then placed the young man in handcuffs. At that point,
Sergeant Walden moved to assist Officer Moser and stood in front of the door because
“through [his] training and knowledge and understanding” he “knew as soon as she put
him in handcuffs that she had recovered a weapon.” After she placed the young man in
handcuffs, Officer Moser conducted a more thorough pat-down and removed the suspected
handgun from the subject’s waistband.

After securing the group member with the suspected handgun and placing him to
the side, Sergeant Walden turned his attention to D.D. Sergeant Walden “had [D.D.] stand
up, place his hands on top of his head and ... step against the wall.” Sergeant Walden then
“started a pat-down ... and as soon as [he] went to the waistband, which is the first place
that [he] went, [he] could feel the butt of a handgun in his waistband.” Sergeant Walden
then placed D.D. in handcuffs “so he wouldn’t be able to reach for it or fight or anything.”
From D.D.’s waistband, Sergeant Walden retrieved a loaded nine millimeter handgun.

When asked to explain “how officers are trained to respond when they’re
outnumbered,” Sergeant Walden responded:

At first you’re in a terrible disadvantage. We were taught in the academy, it’s

basic, you’d want to also go with back-up and you shouldn’t handle any call
by yourself.



But there are times where you’re put in that position to where there are

several people coming at you, so you have to get the advantage. And one of

the first concerns is a weapon that they could use against you.

And my first concern was one of them having a weapon. And there was five

of them and they were right by a door where they could run out the door, plus

the odor ... of marijuana, that there was illegal drug activity there, the fact

that nobody could provide any identification that they live inside that

building.

So the first thing we want to do is secure them and make sure that they don’t

have any weapons on them. Once we found the weapon on them, then they

were secured and handcuffed.

B. The Juvenile Court’s Ruling

On November 18, 2019, a delinquency petition was filed in the Circuit Court for
Prince George’s County charging D.D. with possession of a regulated firearm by a person
under the age of 21 and two other firearms-related offenses. On December 13, 2019, D.D.,
through counsel, filed a motion to suppress the handgun recovered from his waistband. The
circuit court, sitting as the juvenile court, held a hearing on D.D.’s motion on December
17,2019. The State called one witness, Sergeant Walden, who testified to the facts set forth
above.

D.D. called one witness, D.A., another juvenile who was in the group of five. D.A.
testified that, after he and the others encountered the officers as they walked up the stairs
from the basement, the officers immediately told them to sit down. According to D.A., the
“first thing they asked was does anybody have dope, where’s the dope.” The group

responded that they had no drugs. The male officer then asked them if there was anything

they wanted to tell him about. The group said that there was not, but D.A. told the officer



that he had a “funnel” on him, which was “not a drug.”® After that, according to D.A., the
officers “were like okay, we’re going to search everybody.” D.A. acknowledged that he
and the others had been smoking marijuana in the basement prior to their encounter with
the officers. D.A. also stated that none of the five young men lived in the building and
confirmed that, after the female officer frisked one of the other young men, “J.”, she
removed a weapon from J.’s waistband. According to D.A., after the female officer felt the
weapon, J. “called out” that he had a BB gun. D.A. confirmed that the female officer
discovered the alleged BB gun on J. before the male officer began frisking D.D.
After hearing argument from counsel for D.D. and the State, the juvenile court
denied D.D.’s suppression motion:
The Court finds there’s ... reasonable articulable suspicion that the
Respondent was engaged in criminal activity, a lot of facts as they were
outlined in the testimony, it was ... 7:00 in November.... It was ... cold. That
there was a strong odor of marijuana. The Court credits the testimony of the
officer regarding the response from some of the males in response to his
questions, that the young man was evasive. The Court also credits the
officer’s testimony ... that he asked where he lived and the, they responded,
replied, you know, at my dick. So the Court finds there’s a reasonable
articulable suspicion for criminal activity. The Court is going to deny the
motion to suppress.
(Paragraph breaks omitted.)

On January 7, 2020, the juvenile court found that D.D. was involved as to all counts

charged in the delinquency petition. After holding a disposition hearing on February 7,

3 D.A. did not provide any further explanation about what a “funnel” is. In its brief,
the State tells us that “it appears [D.A.] was referring to a tobacco leaf product used for
rolling cigarettes.”



2020, the juvenile court ordered D.D. placed on probation/protective supervision with
probation to be terminated on November 30, 2020.
C. Appeal

The Court of Special Appeals reversed the juvenile court’s denial of D.D.’s
suppression motion. In re D.D., 250 Md. App. 284 (2021). Although the Court of Special
Appeals acknowledged that this Court’s opinion in Lewis “addressed probable cause, a
higher standard than reasonable suspicion,” it observed that reasonable suspicion “still is
tied to suspicion of criminal conduct.” Id. at 300-01. The intermediate appellate court
concluded that “because the ‘odor of marijuana alone does not indicate the quantity, if any,
of marijuana in someone’s possession,” Lewis, 470 Md. at 27, it cannot, by itself, provide
reasonable suspicion that the person is in possession of a criminal amount of marijuana or
otherwise involved in criminal activity.” Id. at 301. Because the officers detained D.D. and
his companions based solely on the odor of marijuana, the Court of Special Appeals held
that the officers lacked reasonable suspicion for the stop. Id. Accordingly, the Court
concluded that the seizure was unreasonable under the Fourth Amendment and that the
juvenile court erred in denying D.D.’s suppression motion. Id. Having concluded that
suppression of the gun was required due to the unconstitutionality of the initial detention,
the Court of Special Appeals did not decide whether the subsequent frisk of D.D.
independently violated the Fourth Amendment.

The State filed a petition for certiorari in this Court, seeking review of the following
question: “Does the scent of marijuana provide reasonable suspicion to conduct an

Investigatory stop to determine if someone possesses a criminal amount of marijuana or



could be cited for civil violations of marijuana laws?” D.D. subsequently filed a conditional
cross-petition presenting the question: “Assuming, arguendo, that the stop was
constitutional, was the frisk unlawful because the police lacked reasonable suspicion to
believe that D.D. was armed and dangerous?” We granted both petitions. In re D.D., 475
Md. 701 (2021).
I
Standard of Review

In reviewing a trial court’s ruling concerning the admissibility of evidence allegedly
seized in violation of the Fourth Amendment, we accept the trial court’s findings of fact
unless they are clearly erroneous. Grant v. State, 449 Md. 1, 31 (2016). We independently
appraise the ultimate question of constitutionality by applying the relevant law to the facts
de novo. See id.

Where “there is any competent evidence to support the factual findings below, those
findings cannot be held to be clearly erroneous.” Givens v. State, 459 Md. 694, 705 (2018)
(internal quotation marks and citation omitted). We review “the trial court’s findings of
fact, the evidence, and the inferences that may be drawn therefrom in the light most
favorable to the party who prevails on the issue that the defendant raises in the motion to

suppress.” Robinson v. State, 451 Md. 94, 108 (2017) (citation omitted).



i
Discussion

The Fourth Amendment provides:

The right of the people to be secure in their persons, houses, papers, and

effects, against unreasonable searches and seizures, shall not be violated, and

no Warrants shall issue, but upon probable cause, supported by Oath or

affirmation, and particularly describing the place to be searched, and the

persons or things to be seized.
U.S. Const. amend. IV.

Under the Fourth Amendment, “subject only to a few specifically established and
well-delineated exceptions, a warrantless search or seizure that infringes upon the protected
interests of an individual is presumptively unreasonable.” Grant, 449 Md. at 16-17
(footnote omitted). “The default rule requires that a seizure of a person by a law
enforcement officer must be supported by probable cause, and, absent a showing of
probable cause, the seizure violates the Fourth Amendment.” Crosby v. State, 408 Md. 490,
505 (2009) (citation omitted). However, “a law enforcement officer may conduct a brief
investigative ‘stop’ of an individual if the officer has a reasonable suspicion that criminal
activity is afoot.” Id. at 505-06 (quoting Terry v. Ohio, 392 U.S. 1, 17 (1968)). In addition,
a police officer may conduct “a reasonable search for weapons for the protection of the
police officer, where [the officer] has reason to believe that [the officer] is dealing with an
armed and dangerous individual, regardless of whether he [or she] has probable cause to

arrest the individual for a crime.” In re David S., 367 Md. 523, 533 (2002) (quoting Terry,

392 U.S. at 27).

10



A. Reasonable Suspicion and the Odor of Marijuana

D.D. argues that this Court’s opinion in Lewis v. State is dispositive of the first issue
presented by this case. D.D.’s position is that “[b]ecause the odor of marijuana alone is not
indicative of criminal activity and an officer must have evidence of a crime in order to
conduct an investigatory stop, it necessarily follows that the odor of marijuana alone does
not provide reasonable suspicion to conduct a Terry stop.”

The State argues that the Court of Special Appeals erred when it held that the odor
of marijuana “cannot, by itself, provide reasonable suspicion that the person is in
possession of a criminal amount of marijuana or otherwise involved in criminal activity.”
D.D., 250 Md. App. at 301. The State emphasizes that the standard for reasonable suspicion
is less demanding than that for probable cause. Thus, according to the State, the Court of
Special Appeals’ decision in this case improperly “elevates the standard for reasonable
suspicion, requiring police at the nascent stage of an investigation to have certainty that
criminal activity is afoot before being able to conduct an investigatory stop meant to
confirm or dispel that suspicion.” We agree with the State.

1. The Odor of Marijuana and Probable Cause

Prior to the General Assembly’s partial decriminalization of marijuana possession
in 2014, possession of any amount of marijuana generally was illegal.* As a result, before
2014, the odor of marijuana gave law enforcement officers probable cause to search a

vehicle, see, e.g., Wilson v. State, 174 Md. App. 434, 441-42 (2007), and the odor of

4 Maryland adopted a medical marijuana program in 2013. See H.B. 1101, 2013
Leg., 433rd Sess. (Md. 2013).
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marijuana particularized to a person provided probable cause for an arrest. See McGurk v.
State, 201 Md. App. 23, 52 (2011) (citation omitted).

Currently, the use or possession of less than 10 grams of marijuana is a “civil
offense” punishable by a fine not exceeding $100 for a first offense, increasing to a fine of
$250 for a second offense, and $500 for a third or subsequent offense. Md. Code Ann.,
Crim. Law (CR) § 5-601(c)(2)(ii) (2002, 2021 Repl. Vol.). Smoking marijuana in a public
place is a civil offense punishable by a fine not exceeding $500. Id. § 5-601(c)(4). The “use
or possession” of 10 grams or more of marijuana remains a criminal offense, specifically a
misdemeanor punishable by imprisonment not exceeding six months or a fine not
exceeding $1,000, or both. Id. § 5-601(c)(2).°

The partial decriminalization of marijuana changed the legal landscape
significantly, leading to a series of decisions by the Court of Special Appeals and this Court
that considered whether and how the odor of marijuana continues to provide probable cause
to conduct warrantless searches and seizures in Maryland.

The first of these cases was Bowling v. State, 227 Md. App. 460 (2016). Bowling
involved a traffic stop that subsequently resulted in a K-9 alert indicating that the vehicle
contained a controlled dangerous substance. Id. at 462-65. As such, the case dealt with the
automobile exception to the warrant requirement, also known as the “Carroll doctrine,”

which allows an officer to “search an automobile, without a warrant, if he or she has

® The General Assembly has provided exceptions to this enforcement regime for
those who have obtained marijuana “directly or by prescription or order from an authorized
provider acting in the course of professional practice.” CR § 5-601(a)(1).
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probable cause to believe it contains evidence of a crime or contraband goods.” Id. at 468
(citing Carroll v. United States, 267 U.S. 132 (1925); Wyoming v. Houghton, 526 U.S. 295,
300 (1999)). The Court of Special Appeals noted that “Maryland appellate courts
consistently have held that the detection of the odor of marijuana by a trained drug dog
establishes probable cause to conduct a warrantless Carroll doctrine search of a vehicle,”
before going on to consider “whether the recent Maryland law, which decriminalized the
possession of less than 10 grams of marijuana and made it a civil offense, changes this
analysis.” 1d. at 469 (citations omitted).

The Court of Special Appeals held that the partial decriminalization did “not change
the established precedent that a drug dog’s alert to the odor of marijuana, without more,
provides the police with probable cause to authorize a search of a vehicle pursuant to the
Carroll doctrine.” Id. at 476. Important to the intermediate appellate court’s holding was
the fact that “although the Maryland General Assembly made possession of less than
10 grams of marijuana a civil, as opposed to a criminal, offense, it is still illegal to possess
any quantity of marijuana, and marijuana retains its status as contraband.” Id.

Robinson v. State, 451 Md. 94 (2017), also concerned the automobile exception to
the warrant requirement, but involved the smell of marijuana by an officer, not a drug dog.
In Robinson, this Court analyzed the “Fourth Amendment jurisprudence of the Supreme
Court, Bowling, and authority from other jurisdictions that have addressed the
decriminalization — or, in one instance, the legalization — of marijuana,” and held that “a
law enforcement officer has probable cause to search a vehicle where the law enforcement

officer detects an odor of marijuana emanating from the vehicle.” Id. at 125. Similar to

13



Bowling, our holding in Robinson was based largely on the idea that “[d]ecriminalization
1s not the same as legalization” and that “[d]espite the decriminalization of possession of
less than ten grams of marijuana, possession of marijuana in any amount remains illegal in
Maryland.” Id. (emphasis in original). We further explained:

[A]t oral argument and in its brief, the State argued that, separate from the
odor of marijuana providing probable cause to believe that a vehicle contains
contraband, the odor of marijuana provides probable cause to believe that a
vehicle contains evidence of a crime. Put simply, we agree. Despite the
decriminalization of possession of less than ten grams of marijuana, the odor
of marijuana remains evidence of a crime. The odor of marijuana emanating
from a vehicle may be just as indicative of crimes such as the possession of
more than ten grams of marijuana, possession of marijuana with the intent to
distribute, or the operation of a vehicle under the influence of a controlled
dangerous substance, as it is of possession of less than ten grams of
marijuana.... [I]t is unreasonable to expect law enforcement officers to
determine, based on odor alone, the difference between 9.99 grams or less of
marijuana and 10 grams of marijuana. In short, possession of ten grams or
more of marijuana, crimes involving the distribution of marijuana, and
driving under the influence of a controlled dangerous substance have not
been decriminalized in Maryland, and, thus, the odor of marijuana emanating
from a vehicle provides probable cause to believe that the vehicle contains
evidence of a crime, and a law enforcement officer may search the vehicle
under such circumstances.

Id. at 133-34.

Just a few months later, in Norman v. State, 452 Md. 373 (2017), we considered
whether the odor of marijuana emanating from a vehicle with multiple passengers alone
could serve as “reasonable articulable suspicion that the vehicle’s occupants are armed and
dangerous and subject to frisk.” Id. at 412. We answered that question in the negative,
reasoning that

for a law enforcement officer to frisk, i.e., pat down, an individual, there must

be reasonable articulable suspicion that the individual is armed and
dangerous, even where a law enforcement officer detects the odor of

14



marijuana emanating from a vehicle. We hold that, where an odor of

marijuana emanates from a vehicle with multiple occupants, a law

enforcement officer may frisk an occupant of the vehicle if an additional
circumstance or circumstances give rise to reasonable articulable suspicion

that the occupant is armed and dangerous. Stated otherwise, for a law

enforcement officer to have reasonable articulable suspicion to frisk one of

multiple occupants of a vehicle from which an odor of marijuana is

emanating, the totality of circumstances must indicate that the occupant in

question is armed and dangerous.
Id. at 411-12. Thus, while the smell of marijuana can justify a quick pat-down of a vehicle’s
occupants if combined with some other pertinent circumstance(s), the odor, in and of itself,
Is insufficient to give rise to reasonable suspicion that a specific individual within the
vehicle is armed and dangerous. Id. at 412. The Court stated that Robinson was not
“determinative of the issue at hand,” id. at 409, as “[n]o frisks or searches of persons were
at issue in Robinson, and nowhere in Robinson did this Court imply, one way or the other,
whether a frisk of a person would be permissible based on an odor of marijuana alone
emanating from a vehicle.” 1d. at 411.

Next, in Pacheco v. State, 465 Md. 311 (2019), we considered whether the smell of
marijuana in a car, combined with the observation of a “fresh burnt” joint that could not
possibly have contained more than 10 grams of marijuana, provided probable cause
sufficient both to search the car and to arrest, and thereby search, the occupant of the car.
Although we indicated that “the police lawfully searched Mr. Pacheco’s car for contraband
or evidence of the three crimes identified in Robinson,” we observed that it “does not
follow” from the existence of probable cause to search the car that the police “likewise had

the right to search [Pacheco’s] person.” Id. at 330. We explained that “[t]he same facts and

circumstances that justify a search of an automobile do not necessarily justify an arrest and
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search incident thereto. This is based on the heightened expectation of privacy one enjoys
in his or her person as compared to the diminished expectation of privacy one has in an
automobile. The arrest and search of Mr. Pacheco was unreasonable because nothing in the
record suggests that possession of a joint and the odor of burnt marijuana gave the police
probable cause to believe he was in possession of a criminal amount of that substance.” Id.
at 333-34. Although we noted that, “[i]n a different case, additional facts or testimony
beyond what we have here may well have compelled a different result,” we concluded that
the State had not met its burden to prove that the warrantless arrest and search of the
occupant was reasonable. Id. at 333.

Finally, in Lewis v. State, we held that the odor of marijuana on a person, without
more, does not provide probable cause to arrest the person (and to conduct a search of the
person incident to the arrest). In Lewis, the State based its argument on the fact that, unlike
Pacheco, where the police saw a singular marijuana joint in the car that was suggestive of
a non-criminal offense, the police in Lewis only had the odor of marijuana to go on in
deciding whether to arrest the suspect:

[W]hile the scent of marijuana left unexplained provides probable cause to

believe that a criminal amount may be present, see Robinson, that scent plus

the sighting of a non-criminal amount should diminish suspicion. And

without some other factual basis to conclude that, where there is some

marijuana, there may be more, the inference of criminal possession in

Pacheco simply receded into the constitutionally unreasonable.

Pacheco is, therefore, best understood as a case-specific application of the

totality-of-the-evidence test, and the facts here are different than in Pacheco.

This case does not feature a fact, akin to the less-than-10-gram-cigarette, that
explained the source of the marijuana emanating from Lewis’s person in a

16



way that should have diminished Officer Burch’s probable cause arising
from the scent alone.

Brief of Respondent, Lewis v. State, 2019 WL 8014537, at *47-*48 (Dec. 10, 2019).

We rejected the State’s attempt to distinguish Pacheco, and held that the search of
Lewis incident to his arrest, based solely on the odor of marijuana emanating from his
person, was unreasonable. Lewis, 470 Md. at 27. “Under Pacheco, that information fell
short of supplying the requisite probable cause to conduct that search.” Id. (citing Pacheco,
465 Md. at 333-34). We further explained:

Probable cause to conduct a lawful arrest requires that the arrestee committed

a felony or was committing a felony or misdemeanor in a law enforcement

officer’s presence. Possession of less than ten grams of marijuana is a civil

offense, not a felony or a misdemeanor, therefore law enforcement officers

need probable cause to believe the arrestee is in possession of a criminal

amount of marijuana to conduct a lawful arrest. The odor of marijuana alone

does not indicate the quantity, if any, of marijuana in someone’s possession.
Id. Thus, we held that for the arrest and search of a person “to be supported by probable
cause, the police must possess information indicating possession of a criminal amount of
marijuana.” Id. Because there was no indication in the record suggesting that Lewis
possessed a criminal amount of marijuana, we held that his arrest and search incident to

arrest violated the Fourth Amendment. Id.

2. A Less Stringent Standard: Reasonable Suspicion Versus Probable Cause as
Applied to the Odor of Marijuana following Decriminalization

Lewis does not necessarily control this case because the initial seizure at issue here
(unlike in Lewis) is not an arrest requiring probable cause, but rather is an investigatory
detention requiring reasonable suspicion. While investigatory detentions are seizures

within the meaning of the Fourth Amendment, “the limited nature of a brief investigative
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stop does not demand a standard as stringent as probable cause.” Crosby, 408 Md. at 506
(citation omitted). Rather, to conduct a brief investigatory detention, an officer must have
only reasonable, articulable suspicion that criminal activity may be afoot. Id. at 505-06.

“Reasonable suspicion exists somewhere between unparticularized suspicions and
probable cause.” Sizer v. State, 456 Md. 350, 364 (2017) (citation omitted); see also Stokes
v. State, 362 Md. 407, 415 (2001) (“[M]ere hunches are insufficient to justify an
investigatory stop; for such an intrusion, an officer must have reasonable articulable
suspicion.”) (internal quotation marks and citations omitted). “While there is no litmus test
to define the reasonable suspicion standard,” law enforcement officers must have “a
particularized and objective basis for suspecting the particular person stopped of criminal
activity.” Id. (internal quotation marks and citations omitted); see also Heien v. North
Carolina, 574 U.S. 54, 60 (2014) (reasonable suspicion means “a particularized and
objective basis for suspecting the particular person stopped of breaking the law”) (internal
quotation marks and citation omitted). We have explained that “the level of suspicion
necessary to constitute reasonable, articulable suspicion is considerably less than proof of
wrongdoing by a preponderance of the evidence and obviously less demanding than that
for probable cause.” Graham v. State, 325 Md. 398, 408 (1992) (internal quotation marks
and citations omitted).

The probable cause standard does not require an officer “to rule out a suspect’s
innocent explanation for suspicious facts.” District of Columbia v. Weshy, 138 S. Ct. 577,
588 (2018). The same is true, of course, for the reasonable suspicion standard. See, e.g.,

United States v. Arvizu, 534 U.S. 266, 277 (2002). But, as discussed above, the two
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standards are not equivalent. Reasonable suspicion is a less stringent standard than
probable cause. That is true “not only in the sense that reasonable suspicion can be
established with information that is different in quantity or content than that required to
establish probable cause, but also in the sense that reasonable suspicion can arise from
information that is less reliable than that required to show probable cause.” Alabama v.
White, 496 U.S. 325, 330 (1990).

Put simply, a particular circumstance or set of circumstances may satisfy the
reasonable suspicion standard but fall short of probable cause. That is precisely the case
with respect to the odor of marijuana. Contrary to D.D.’s argument, decriminalization has
not rendered the odor of marijuana free of all criminal suspicion. Rather, “the odor of
marijuana remains evidence of a crime,” Robinson, 451 Md. at 133, because the use or
possession of 10 grams or more of marijuana remains a criminal offense in Maryland. In
other words, partial decriminalization has reduced the level of certainty associated with the
odor of marijuana on a person from probable cause that the person has committed a crime
to reasonable suspicion that the person has committed a crime or is in the process of

committing a crime.®

® During the 2022 Legislative Session, the General Assembly passed House Bills 1
and 837. House Bill 1 proposes an amendment to the Maryland Constitution legalizing the
use and possession of cannabis for individuals in Maryland who are at least 21 years old.
The proposed amendment will be on the ballot as part of the 2022 general election. If
Maryland voters ratify the constitutional amendment, the voting results will be sent to the
Governor and, upon his proclamation, the amendment will take immediate effect.
However, the amendment is contingent on the requirement that the General Assembly pass
legislation regarding the use, distribution, possession, regulation, and taxation of cannabis.
Dep’t Legis. Servs., Fiscal and Policy Note, House Bill 837, at 2 (2022 Session), available
at https://perma.cc/3R3S-9XMH. House Bill 837, among other things, addresses the use of
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It follows that a brief investigatory detention based solely on the odor of marijuana
Is reasonable, whereas an arrest (and a search incident to such arrest) is unreasonable if
based solely on the odor of marijuana. The different outcomes make sense, given the
differing levels of intrusiveness of the two Fourth Amendment events. An arrest is the
“most intrusive encounter” that a police officer has with a citizen. Swift v. State, 393 Md.
139, 150 (2006); see also State v. Wells, 859 N.W.2d 316, 326 (Neb. 2015) (observing that
an arrest “involves a highly intrusive or lengthy search or detention”). “[G]enerally, a
display of force by a police officer, such as putting a person in handcuffs, is considered an
arrest.” Longshore v. State, 399 Md. 486, 502 (2007). An investigatory detention to
determine whether criminal activity is afoot “is less intrusive than a formal custodial
arrest[.]” Swift, 393 Md. at 150. It “is limited in duration and purpose and can only last as

long as it takes a police officer to confirm or to dispel his suspicions.” Id.

cannabis. Under House Bill 837, persons who are 21 years old or older would be able
legally to possess up to 1.5 ounces of usable cannabis (defined in the legislation as the
“personal use amount”). The use or possession of more than 1.5 ounces but not more than
2.5 ounces of usable cannabis (defined as the “civil use amount”) would be a civil offense
punishable by a fine and other remedies. The use or possession of more than 2.5 ounces of
usable cannabis (like 10 or more grams under current law) would be a misdemeanor
punishable by up to six months of imprisonment, a fine of $1,000, or both. If the
constitutional amendment is ratified, additional legislation will be needed to address the
remaining outstanding issues. See Madeleine O’Neill, Still on Different Paths: Md. House,
Senate disconnected on path to legal cannabis in advance of referendum, The Daily Record
at 1 (June 6, 2022), available at https://perma.cc/F3VJ-CYVK.

We express no opinion concerning the potential impact of the adoption of the

proposed constitutional amendment and the provisions of House Bill 837 on this Court’s
Fourth Amendment jurisprudence.
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As to an investigatory detention based on the odor of marijuana, if the officer does
not quickly obtain additional information that provides probable cause to believe that the
person has committed a violation of CR § 5-601(c)(2) or another criminal offense, the
officer must allow the person to go on their way. The public interest in investigating and
prosecuting criminal offenses, balanced against an individual’s freedom of movement and
reasonable expectation of privacy in their person, leads us to conclude that the odor of
marijuana by itself justifies a brief investigatory detention, but (as we held in Lewis) not
an arrest. See United States v. Sharpe, 470 U.S. 675, 685 (1985) (observing that “the brevity
of the invasion of the individual’s Fourth Amendment interests is an important factor in
determining whether the seizure is so minimally intrusive as to be justifiable on reasonable
suspicion”) (internal quotation marks and citation omitted). Thus, if a police officer stops
a person based on the smell of marijuana, the officer must “diligently pursue[] a means of
investigation that [is] likely to confirm or dispel their suspicions quickly[.]” Id. at 686
(citations omitted). There is no particular amount of time that is per se reasonable or
unreasonable. Whether an investigative detention that begins as reasonable based on the
odor of marijuana becomes unreasonable because of its length will depend on the particular
circumstances of each case. However, we emphasize that such detentions must be brief,
especially in light of the reality that many individuals who choose to possess marijuana do
so under the criminal threshold of 10 grams.

The Court of Special Appeals reversed the juvenile court’s suppression ruling
because it believed Lewis required that outcome. Although the intermediate appellate court

acknowledged that “Lewis addressed probable cause, a higher standard than reasonable
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suspicion,” D.D., 250 Md. App. at 300, it reasoned that Lewis’s holding rendered D.D.’s
investigatory detention unconstitutional “because an officer cannot tell by the smell of
marijuana alone that a person is involved in criminal activity.” Id. at 301.

However, Lewis must be read in conjunction with the cases that came befo