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Headnote:

Gengdly, anagent hasafidudary duty toitsprincpa. Thisduty isnat limited by thetitle
of insurance agent. In the case sub judice, the Appellee stipulated that he was an agent
of INA. Wehold that appellee personally and actively breached hisfiduciary duty to
collect andforward premiumsto gppdlant. Additiondly, appelespersondly and ectively
breached hisfidudary duty to INA when heobtained premium financing for aninsurance
premium of an INA insured, and used the fundsto pay another premium financing
company moneysdueit onacompletely unrd ated transaction, instead of paying thefunds
directly toINA for thepremium due. Wedso hold that appelleg sactionsinthedouble
financing scheme, & aminimum, could conditute negligence. Accordingly, wereversethe
ruling of the Circuit Court for Batimore County and shall remand the caseto that court for
further proceedings consistent with this opinion.
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Thiscaseinvolvesan andydsof thefidudary duty thet an agent owestoitsprincipa. Appdlan,
Insurance Company of North America, et d. (INA),* filed aComplaint in the Circuit Court for Batimore
County againgt William Ray Miller, 11, appdles, and North American Risk Management, Inc. (NARM),
dleging severd causes of action, induding converson, breach of fidudary duty, and negligence arigng out
of Miller' sknowledgeof, and particpationin, apremium diverson scheme. Appdlant filedaMationfor
Partid Summary Judgment for thebreach of fiduciary duty daimagainst Mr. Miller, whichwasdenied by
the Circuit Court.?

When the casewent totrid on November 30, 1999, gppel lant proceeded againgt gppelleesonthe
clamsfor breach of fiduciary duty and negligence. After theevidentiary phase of thebenchtria was
conduded, thetrid judge entered judgment infavor of NARM ondl dams and entered judgment in favor
of gppdlee onthedamsfor converson and “ suit on account.” ThentheCircuit Court, prior to closing
arguments, requested that the partiespreparetria memorandaontherdevant law concerning thefiduciary
duty that an agent owesto aprincipd. Closng argumentstook place on December 10, 1999, after which

the Circuit Court entered judgment in favor of gppelleeondl remaining counts. Appdlant filed atimey

! Insurance Company of North Americaisone of numerous insurance companies that make up
the CIGNA Property and Casuaty Companies. The plaintiffs listed on the original complaint and
collectively known asthe CIGNA Companieswere INA, Century Indemnity Company, CIGNA Fire
Underwriters Insurance Company, CIGNA Insurance Company, CIGNA Property and Casualty
Insurance Company, Indemnity Insurance Company of North America, Pacific Employers Insurance
Company, and Bankers Standard Insurance Company.

2 NARM isaninsurance agency and brokerage firm duly organized and existing under the laws
of the State of Maryland with its principle place of businessin Annapolis, Maryland. Appellee set up
NARM in early 1997, when, as we discuss, infra, the previous agency with whom appellee was
associated, Hickman Agency, ceased operations. Appdleeis currently the President and Chief Executive
Officer of NARM.

3 Thiswas an ex contractu action based upon breaches of the agency agreement. It was alleged
that the breaches of fiduciary duty constituted breaches of the agency contract.



notice of gpped to the Court of Specid Appeds. On our own initiative, we granted review prior to
argument in the Court of Special Appeals. Appellant presents two questions to this Court:
1. Didthetrid court err by ruling that Miller did not breach any fidudiary dutiesand

washot negligent by obtaining premium financing for an insurance premium of an

INA insured, and using the fundsto pay another premium financing company,

instead of paying the funds directly to INA for the premium due?

2. Didthetrid court e by ruling thet Miller was not an agent of INA for the purpose

of collecting premiumsand forwarding premiumsto INA, and, asaresult, did not

breach any fiduciary duties by failing to do so?
Weanswer both questionsintheaffirmative. Under thed rcumstanceshere present, gppdleewasan agent
of INA for the purpose of callecting and forwarding premiums, which imposad upon him afiduciary duty
toINA, which he breached by falling to forward to INA the rdlevant premiumsand/or by not notifying
INA, or timdy sharingwith INA hisknowledge, thet the premiumsat issuewerebang improperly diverted.
Additiondly, appelleebreached hisfiduciary duty to INA when he actively participated in obtaining
premium financing for an insurance premium of an INA insured, and usad the fundsto return to another
premium financing company moniesdueit onacompletdy unrdated transaction, instead of causing the
fundsto beremitted directly to INA for the premium dueit. Wedso hold that appelleg sactionsinthe
doublefinancing scheme, a aminimum, could condtitute negligence. Accordingly, wereversetheruling
of the Circuit Court for Baltimore County and shall remand the caseto that court for further procesdings
consistent with this opinion.

|. Facts

Appdlee has been alicensad insurance agent in the State of Maryland since 1992. Appellee



workedat JL. Hickman & Company, Inc., aTexas-based insurancebrokerage, from gpproximately 1993
to early 1997, when the Hickman Agency went out of busness The Hickman Agency’ sprimary line of
busnesswaswriting coveragefor thefunera industry. At somepoint prior to August 1995, appellee
becamethe Chief Operating Officer and Executive Vice-Pres dent of the Hickman Agency, and held
himsdf out assuch. Hewaspadasdary asan employee of the Hickman Agency and earned commissons
on insurance sales generated by himself and the Hickman Agency.

Effective August 1, 1995, the Hickman Agency entered into a CIGNA Agency-Company
Agreement with INA. Thisagreement wassgned by gppdlee as Chief Operating Officer and Executive
Vice-Presdent of theHickman Agency. Theagreement created aprincipa-agent relaionship between
INA and the Hickman Agency, respectively, from August 1, 1995 until the Hickman Agency ceased
operations in early 1997. The agreement provided:

1 Our Relationship

a Authority. You will act as our agent for those lines of business and
thosetarritoriesinwhich you andwe? are both licensed and wherewe pedifically
authorize you to do business. . . .

2 Your Authority and Duties

4 John L. Hickman, an insurance agent with aMaryland license, was the owner, President, and
Chief Executive Officer of J.L. Hickman & Company, Inc. JL. Hickman & Company, Inc. wasknown
by severa other names, including IFA Insurance Services and American Funerd Insurance Group (AFIG).
For ease of reference, we will refer to the entity as the “Hickman Agency” throughout this opinion.

® The Agreement providesthat “you” refersto the Hickman Agency and “we’ referstotherelevant
CIGNA Companies.
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b Collection of Premiums.

3 All premiums, including return premiums, which you receive are our
property. Youwill hold such premiumsasatrusteefor us. Thistrust
relationship and our ownership of the premiumswill not be affected by our
books showing acreditor-debtor rel ationship, theamount of balancesat
stated periods or your retention of commissions. Unless we agree
otherwiseinwriting, you must mantain premiummoniesin asgparate bank
account and not mingle such monies with your own funds.

Ona least two separate occasons, Mr. Miller acknowledged that hispersond relationshipwith
INA wasthat of agent and principd. Attrid, Mr. Miller, through counsd, stipulated that hewas an
gppointed agent for INA from October 1995 through the Spring of 1997. Additiondly, inathird-party
actionfiled by gppdleeinthe Circuit Court for Batimore County againg UticaMutud Insurance Company,
case number 03-C-97-007281, he again recognized the principa-agent rel ationship between INA and
himself and that the provisions of the agreement applied to him individually.

INA has brought this complaint againgt appelleefor his actionsand involvement in acomplex
doublefinancing scheme. Accordingto Ms Mannino' < testimony, the Hickman Agency had threebank
accounts: Account Number 346 wasamoney market account; Account Number 80900 wasreferred to
asacommission account; and Account Number 722 was atrust account to which premium trust monies

wereto be deposited so asto be availableto pay premiumsto insurance carriers. These accountswere

not managed properly — asdiscussed, infra, thepremium dollars, intentiondly, werenot hed “intrugt”

® Ms. DonnaMannino, an employee of the Hickman Agency, washired by Mr. Millerin 1994 as
acustomer service and account representative and eventualy became the office manager and Assistant
Vice-President.
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at the agency. TheHickman Agency and appdlee’ wererequired under Marylandinsuranceregul ations
anditsagreement with the CIGNA Companiesto hold premium dollarspaid by aninsured or apremium
financing company intrust for INA.2 On redirect examination, Mr. Miller acknowledged that it was a
generd practice that an insurance company would expect proceeds of apremium financing agreement to
be pad directly toit, without being retained by theinsurance agency. TheHickman Agency’ scash flow
management planinvolved agents, including appelleg, obtaining aninsurance policy for acustomer and
Setting up aninddlment payment plan for the premium due with the insurance company. The agent would
not dwaysinformtheinsured of theingtallment plan. At thesametime, theagent, inthiscase gppdlles,

would obtainfinandng of thesame premiumamount for theinsured through apremium finandng company.

Generdly, the premium financing company would pay the full amount of the premiumto the
Hickman Agency, with the expectation that the full amount would be paid directly to theinsurance
company. However, under the scheme utilized by the Hickman Agency and known to gopelee, thefulll
amount received from the premium financing company was not immediately paid over to insurance
companies, induding INA. Ingeed, the Hickman Agency would deposit the premium payment intoitsown
bank account, and only pay the insurance company the amount of the “ingtalment” that the insurance
company believed, asaresult of information furnished by the agency, wasdue. Theinsured’ spremiums

would generaly be used to repay the premium financing company over aperiod of time. Apparently,

"Inthe case a bar, Miller, unlike insurance agents that have limited knowledge of the practi ces of
abrokerage, had knowledge of, and actively participated in, the breaches of fiduciary duties that occurred.

8 See COMAR 31.03.03.01, discussed infra.
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neither the insureds, nor the premium financing companies, nor the insurer were aware of the scheme.®

The money that improperly remained with the Hickman Agency was moved with appellee’ s
knowledgeand sometimeswith hisactive participation out of thetrust account and was gpparently used
to pay other expenseswithin the Hickman Agency. Thiswastruefor premiumspaid to the Hickman
Agency onINA accounts aswel asaccounts of other insurance companies. In other words, the premiums
werehdd*out-of-trug.” By depogting thefull amount of theinsured spremium advanced by the premium
financing company (or theinsured) into its own bank account, the Hickman Agency had the benefit of
having themoney (or part of it) for itsown usefrom thetime the money wasreceived until themoney was
needed to pay installments to the insurance company.*

Appdleewasawareof, and actively participated in, and wasin charge of, severa accountsthat
hed this“ doublefinanang” schemeinplace. The evidence presented on the record demondratesthat he
wasrespons blefor sgning checksand sending premium paymentsto INA for “ingtdlments’ that INA

bdlieved were due on numerousaccounts. Mr. Miller admitted, during direct examingtion, thet “it wouldn't

° Theinsured might pay the entire premium to Hickman or Hickman might cause the entire premium
to befinanced. In ether event, Hickman would only remit to the insurance company installments of the
premium, diverting themain portion of the premiumtoitsown use. Apparently, eventudly, it began utilizing
financed premium sums of one poalicy to pay instalmentsto premium financing companiesin respect to
previous premium financed policies. In other words, it gppears to have been amodified insurance “ Ponzi
scheme.”

10 For example, if apremium financing company financed $1000.00 of apolicy for aninsured, and
paid $1000.00 to the Hickman Agency for the premium, $1000.00 woul d be deposited into aHickman
Agency’ s bank account. At the same time, the insurance company, which was led to believe that the
insured was paying apremium on aninga lment plan, requested payment from the Agency only for thefirst
installment of $100.00. The Hickman Agency would pay the requested $100.00, leaving $900.00
remaining in the Agency’ s bank account for its own use. After the second installment was remitted,
Hickman would have the use of $800.00, etc.
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be necessary for theinsured to stretch out paymentsover timewith an ingtallment plan if they had an
insurance premium financing planinplace....” Ms Suzanne DiSanti, afinancia coordinator for the
CIGNA Companies tedtified that no*“ruleor regulation or palicy of the CIGNA Companiesdlow theuse
of premium funds for anything other than paying CIGNA’s premiumsasthey aredud.]” Shefurther
tedtified that had CIGNA known of the doublefinancing scheme, it would not have permitted it “[because
apolicy would never be put oningalmentsif it wasknown to be premium financed.” She continued, “if
wefind out that apolicy is premium financed and have not been told by the agent or broker, we
immediatey notify the underwriting department so thet they can contact the agent or broker and tell them
that all monies have to be paid up front and that the policy is then put back on annual pay.”
Oneexampledf appdled sparticipationin thedoublefinancing schemeishisactionsin January and
February of 1997, with respect to an INA insured, Gunther’ sLeasing Transport, Inc. (Gunther’s
Leasing)."* TheGunther’sLeasing account included generd liability, auto and workers compensation
coverage and * produced something in excess of amillion dollarsin premium.” Gunther’ s Leasing account
had premium financingin placewith INAC, apremium financing company. Sometimein 1996, INAC
contacted the Hickman Agency and requested $400,000.00in premium fundsto bereturned because of
aproblem with the Gunther’ s Leasing account. Because the Hickman Agency was not segregating

premium financing funds, and wasusing premiums paid into the agency for purposesother than paying

1 Appellee contends that although the Gunther’ s L easing account was originaly his, that Mr.
Hickman assumed responsibility for that account in early to mid December of 1996. Hea so dlegesthat
in early January 1997, hissignature stamp which he used for signing and counter-signing documents on
behdf of the Agency disappeared. He dso dlegesthat he never attempted to conced the double financing
plan from insureds.
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premiums, the $400,000.00 that had been paid to the Hickman Agency by INAC, in respect to the
Gunther’ sLeasing premiums, was not in the Hickman Agency Trust Account. Appdleetedtifiedthet he
became aware of the fact that the funds were out-of-trust in late December 1996 or January 1997.
Appdlesd 0 tedtified that the doublefinanang schemewasingppropriate. However, indead of explaining
to INAC that the fundswere out-of -trust, gppellee, himsdlf, obtained premium financing on acompletdy
unrelated Gunther account expresdy for theimproper purposeof paying back INAC fundsrdaingtothe
Gunther’s Leasing account.

Toeffectuatethescheme, appelleearranged for premium financing of aseparateINA policy for
workers compensationfor Gunther’ sLeasing, which had apremium of approximately $671,000.00.
Accordingto Ms Mannino’ stestimony, premium financing was obtained, at gppelleg sdirection, from
another premium financing company, Al Crediit, for gpproximately $494,000.00 of this premium, not for
the ated purpose of remitting the sum to INA on theworkers compensation policy, but for the purpose
of returning to INAC $400,000.00 advanced by INAC on acompletely unrelated policy. Ms. Mannino
asotedified that, pursuant to gopeleg sauthorization, shesgned thispremiumfinancing agreement usang
gopdleg ssgnaturestamp. Noemployeeof theHickman Agency told Gunther’ sLeasing, INA, or INAC
about the double premium financing arrangement. Specificaly, the arrangement was concealed from
Gunther’sLeaaing, INA, INAC, and Al Credit. Gunther’ sLeasing wasingdructed to pay the premiumto
the Hickman Agency in installments of approximately $58,000.00.

Redlizing the patentia problemsof such activities Ms Mannino prepareda Memorandum to John
Hickman, dated February 17, 1997, in which she outlined the scheme:

WEALSONEED TOREMEMBER THAT RAY [APPELLEE] HASFINANCED
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THIS PREMIUM TO PAY THE BALANCE DUE BACK TO INAC. THE
MONTHLY INSTALLMENTSARE DUE IN THEAMOUNT OF $56,612.18 BY
2/15/97. IFWEDONOT PAY THISCINDY™ WILL BEGETTING A NOTICE
FROM Al CREDIT FORTHEPAYMENT DUEAND WEDONOT WANT THAT
TOHAPPEN. | KNOW WE HAD A BALANCE OF 94,000.00 REMAINING
FROM THISAMOUNT HNANCED AFTER WE RETURNED THE 400,000.00TO
INAC. | SAY WE SENT Al CREDIT THE $94,000.00 BACK AND GET THE
INSTALLMENTSADJUSTED AND THEN WEWILL NEED TO REMEMBER
THATWENEED TOMAKE THESEMONTHLY PAYMENTSON THE 15TH OF
EACHMONTHUNTIL OCTOBER. WEALSONEED TOREMEMBERTOMAKE
THEPAYMENTSON TIMESOTHAT WEAVOID A CANCELLATION NOTICE
BEING SENT TO EITHER GUNTHER’'S OR CIGNA [(INA)].

Oncetheagreement wassigned, Al Credit, paid $494,000.00 to the Hickman Agency, which deposited
the money into itstrust account in January 1997. Immediatdly theresfter, the money wastransferred to
another account, from which a check for $400,000.00 was written to INAC. The proceeds of the
financing arrangement for the Gunther’ sLeasing worker’ scompensation policy werenot hddintrust and
were not used to pay the premium of theworkers compensation palicy to theinsurer, INA. Insteed they
were used to pay INAC, the premium financing company on the separate policy. The premium was
diverted from INA and, asaresult, INA wasnot paid the procesds of thefinanced workers compensation
policy.

INA wasnat pad the premium for numerousinsureds with policies bound through the Hickman
Agency. After the Hickman Agency collgpsedin 1997, Ms. Mannino sent lettersto INA on behdf of
severd insuredsto explain that theinsureds hed paid the premium for thelr policies, and thet INA should

not cancel their policies even though it had not received the premium payments.”® At tria, appelant

12 “Cindy” refersto Ms. Cindy Gunther, who handled the accounting for Gunther’s Leasing.

13 Additiona INA insuredsincluded: Wilson Financial Group, Shrine of Remembrance, Everett
(continued...)
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introduced two examples of inddlment payments by the Hickman Agency to INA for ingdlmentsINA
believed were due, based on theimproper representationsto INA that the policy premiumswould bepad
ininddlments. Appeleesgnedthecheckspayableto INA for theseimproper inddlment payments. The
Hickman Agency collgpsed shortly thereafter and itsemployeestendered their resgnationsin March 1997.

Appdlesadmitted thet by at leest asearly asthelaiter part of 1996, hewasawarethat the Agency
was“ out-of - trust” and of the doublefinancing scheme. Hedid not advisethe Maryland Insurance
Adminigration or INA that the Hickman Agency was out-of-trugt and he participated in the scheme until
a least theend of March 1997. Prior to Ms. DiSanti’ stestimony, the parties agreed that the amount of
money owed to INA by the Hickman Agency was $597,850.00. Ms. DiSanti’ sreport which contained
thisinformation wasentered into evidence asplaintiff’ sexhibit 23. Thetria court did not consider theissue
of damagesin its opinion.

[I. Discussion

Inan action tried without ajury, an gppelate court “will review the case on both thelaw and the
evidence. Itwill not st asdethejudgment of thetria court ontheevidence unlessdearly erroneous, and
will givedueregard to the opportunity of thetrid court tojudgethecredibility of thewitnesses” Md. Rule
8-131(c). However, “[t]heclearly erroneous standard for gppellate review in [Maryland Rule 8-131]
section(C) . . . doesnot apply toatria court’ sdeterminations of lega questionsor conclusonsof law

based onfindingsof fact.” Heat & Power Corp. v. Air Products & Chem. Inc., 320 Md. 584, 591,

13(....continued)
Derr and Anderson Funeral Home, Berge Pappas Smith Mortuary, Miles-Dameron Funeral Home,
Fairhaven Realty Associates, Trousdale Enterprises, and South Valley Funeral Escorts.
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578 A.2d 1202, 1205 (1990). The determination of the existence of aprincipal-agent relationship is,
genadly, aquedtion of fact. Theevidence presented in this case, however, demondratesthat Mr. Miller
(1) dipulated to thefact that hewas an gppointed agent of INA, and (2) assarted in court memorandain
arelated court proceeding that he was an “appointed agent.”

Althoughthetria court acknowledged thisstipulaion, it improperly limited the scope of hisagency
under the relevant Maryland law surrounding such principal-agent relationships.

A. Principal-Agent Relationship

“Agency isthefidudary rdationwhich resultsfrom themanifestation of consent by oneperson[the
principl] to ancther [the agent] that the other shall act on hisbehalf and subject to hiscontrol and consent
by theother sotoact.” Greenv. H & RBIlock, Inc., 355 Md. 488, 503, 735 A.2d 1039, 1047 (1999)
quoting RESTATEMENT (SECOND) OFAGENCY § 1 (1958); see Brady v. Ralph Parsons Co., 308
Md. 486, 509, 520 A.2d 717, 729-30 (1987); Patten v. Board of Liquor License Comm'rs, 107
Md. App. 224, 238, 667 A.2d 940, 947 (1995). Although such arelationship is not necessarily
contractud in nature, it isaways consensud, Lohmuller Bldg. Co. v. Gamble, 160 Md. 534, 539, 154
A.41,43(1931), anditscretionisto be determined by therdaionsof the partiesasthey exist under thair
agreementsor acts. American Casualty Co. v. Ricas, 179 Md. 627, 631, 22 A.2d 484, 487 (1941).
The ultimate question is of intent. See Howard Cleanersv. Perman, 227 Md. 291, 295, 176 A.2d
235, 237 (1961); American Casualty Co., 179 Md. at 631, 22 A.2d at 487.  Therecordof the
case sub judice provides:

Q. Canyoutdl uswhether Mr. Miller was an gppointed agent by the CIGNA

Companies?
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MR. CONTE:** Objection.

THE COURT: Isthat issue in dispute?

MR. CONTE: That isnot in dispute. Objection withdrawn.

THE COURT: Thefact that hewas an agent during thetimeperiod. . .

MR. CHASON: Asaof October of 1995. If counsd will sipulateto thet,
we can move on.

THE COURT: And continuing?

MR. CHASON: And continuing into 1997.

THE COURT: Y ou're not digputing that Miller was an agent for the
CIGNA group from 1995 through 1997, is that correct?

MR. CONTE: Through — until May of *97.
THE COURT: From what?

MR. CONTE: May of ‘97.

MR. CHASON: That'sfine. May of 1997.
THE COURT: That’'s good.

MR. CHASON: We'll take as established.[*

14 At trial, Mr. Conte was counsel for appellee and Mr. Chason was counsel for appellant.

15 See Utica Mutual Insurance Company v. Miller, 130 Md. App. 373, 389, 746 A.2d
(continued...)
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Through counsdl, both during thetrid of the case at bar, and in the related third-party action,
gopdleemadeajudicid admisson that hewas an agent aisng from the Agresment between the Hickmean
agency and CIGNA. Under Maryland law, thereisaprima facie presumption that an attorney hasthe
authority to bind his client by his actions related to litigation. Aswe have said:

[T]hereisaprima facie presumption that an attorney hasauthority to bind hisclient by
hisactionsrelating to the conduct of litigation. Posko v. Climatic Control Corp., 198
Md. 578, 584[, 84 A.2d 906]; Wanzer v. Sate, 202 Md. 601, 608[, 97 A.2d 914];
Thomasv. Hopkins, 209 Md. 321, 327[, 121 A.2d 192]; Smith v. Warden, 213 Md.
643[, 131 A.2d 392]. Cf. 2 Restatement (Second), Agency, § 284, comment e
(1958). Thisisparticularly trueof stipulationsor admissonsmeadein thecourseof atrid.
The appdlee contends, however, that while aclient may be bound by an admisson by
counsd inapending case, heisnot bound in subsequent litigation, and especidly where
adifferentissueispresented. We seeno reason for thedistinction. Itisgenerally
recognized that admissons madeby an atorney may beavailable, for proper evidentia
purposes, in other litigation. See 4 Wigmore, Evidence, § 1063 (3d ed., 1940),
McCormick, Evidence, § 244, p. 520 (1954), and McGarity v. New York Life Ins.
Co., 359 Pa. 308, 59 A.2d 47, 50.

Secor v. Brown, 221 Md. 119, 123-24, 156 A.2d 225, 227 (1959).

Mr. Miller' sacknowledgment, through counsd, both during thetrid proceedingsin the case sub
judice, and inathird-party action filed by him against UticaMutua |nsurance Company, asto the
ggnificancedf theAgreement to himindividudly, isgermanetotheissueat bar. Aswehavesad, ‘[ men

ghall not be dlowed to blow hot and cold, to claim at onetime and deny at another.”” Van Royenv.

13(...continued)

935, 944, cert. denied, 359 Md. 31, 753 A.2d 3 (2000), where the Court of Special Appeals stated,
“[Miller] was a general agent for [INA].” Additionally, in Reliance Insurance Company v. J.L.
Hickman & Company, civil action number MJG-97-3194, a case pending in the United States District
Court for theNorthern Didtrict of Maryland, before Judge Marvin J. Garbis, animplied agency relationship
was found to have existed between Mr. Miller and another insurance company with which Mr. Miller did
not even have an agency appointment at thetime of thetransactionsalleged in that case, which also arose
out of policiesissued to Gunther’s Leasing.
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Lacey, 266 Md. 649, 652, 296 A.2d 426, 428 (1972) quoting Cavev. Mills, 7 H. & W. 927. Mr.
Miller was an appointed agent of the CIGNA Companies, including INA.
B. Fiduciary Relationship

Theissuebefore us, therefore, isnot whether Mr. Miller wasan agent of INA but what wasthe
soope of hisagency relaionship. Thetria court ingppropriady limited the scope of Mr. Miller’ sagency
relationshiptothat of an“insuranceagent” who soldinsuranceand ruled that hisroleasaninsurance agent
did not obligate him to ensure that premiumswereforwarded to INA. Under thistheory, Mr. Miller only
had aduty to sl insurance and contractualy bind INA, but then did not have thecorresponding duty to
see to the remittance of premiums to INA for insurance coverage bound.*®

The scopeof Mr. Miller’ sagency isnot limited by adescription of “insuranceagent.” Aswe
discussed, supra, he dipulated to the fact that he was an gopointed agent of INA. Thisrdaionshipisnot
somehow limited becauseheisaninsurance agent, rather, it isabroader rel ationship than that which the
trial court found.

Maryland Code (1995, 1997 Repl. Val.), section 1-101(c) of the Insurance Article providesin
relevant part:

(c) Agent. — (1) “Agent” means a person that, for compensation, solicits,
procures, negotiates, or makesinsurancecontracts, including contractsfor nonprofit hedth
sarvice plans, dentd plan organizations, and health maintenance organizations, or the

renewal or continuance of theseinsurance contractsfor personsissuing theinsurance
contracts.

6 Aswe haveindicated, Mr. Miller did not lack knowledge of the eventsthat were occurring, and
was an active participant in the events congtituting breaches of fiduciary duty. Hewasastipulated agent
of INA itself, not amere employee of Hickman. Thetrid court, inany event, erroneoudy limited the scope
of “insurance agents,” who have knowledge of improprieties, as we note, infra.
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(2) “Agent” does not include:

(i) anindividua who performsderica, genographic, or Smilar officeduties
whileemployed by anagent or insurer, induding adericd employee, other thanadericd
employeeof aninsurer, who takesinsuranceinformation or receives premiumsin the
agent’ s office, if the employee’ scompensation does not vary with the number of
applications or amount of premiums;

(i) aregular Aaried officer or employee of aninsurer who giveshdptoor
for aqualified agent, if the officer or employeeis not paid acommission or other
compensation that depends directly on the amount of business obtained; or

(iii) if not paid acommisson, aperson that obtainsand forwardsinformation
for:

1. group insurance coverage,
2. enrolling individuals under group insurance coverage; or

3. issuing certificates under group insurance coverage.

(9) Appointment. — “ Appointment” means an agreement between an agent and
Insurer under which the agent, for compensation, may solicit, procure, negotiate, or meke
policies issued by the insurer.!*”
Appdleemedtsdl of the criteriato be an gppointed agent outlined above. Additiondly, he does

not meet any of the criteriaset up in subsection 1-101(c)(2) that would exempt him from Statusasan agent

17 See also Maryland Code (1995, 1997 Repl. Vol.), section 10-103(a) of the Insurance Article
which provides:

(a) Agents—In general. — Except as otherwise provided in thisarticle, before
a person acts as an agent in the State, the person must obtain:
(1) acertificate of quaificationin thekind or subdivision of insurancefor which
the person intends to act as an agent; and
(2) an appointment from an insurer.
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of INA. Spedficdly, section 1-101 darifiesthat, under Maryland' s Insurance Code, an gppointed agent
genardly hasdl theresponghilities and dutiestypicaly bestowed upon any agent. That imposesuponhim
the duty toinform hisprincipa of any improprieties of which he has knowledge and forbids his active
participation in any such improper actions. Thetrial court erred in attempting to limit this relationship.
Thetrid court’ sreasoning dsofailsto acknowledge Mr. Miller’ sobligations under standard
Maryland insuranceregulations. Itisclear under the Codeof Maryland Regulations (COMAR), that
keeping funds“intrust” isone of the dutiesof insurance agents. The Code of Maryland Regulations
(COMAR) 31.03.03.01 provides:
A. Every insurance agent and broker acting as such in this State who does not
havethe expresswritten consent of hisor itsprindpasto mingle premium monieswith his
or its personal funds shall hold the premium monies separate from other fundsin
accordance with this regulation.
B. Agentsand brokerswho do not make prompt remittanceto principasand
assureds of the funds shdl deposit them in one or more gppropriately identified accounts
inabank or banksauthorized to do businessin this State or subject tojurisdiction of this

Sate, fromwhichwithdrawa smay not be made except asherainafter specified (any such
account is hereinafter referred to as a“premium account”).

E. Withdrawals.

(1) Withdrawa sfrom apremium account may not be mede other thenfor
the following purposes:

(8) Payment of premiumsto principals.

(b) Trandfer to an operating account of bank interes, if the principals
have consented to it in writing.

(¢) Trandfer to an operating account of commissonseither actua or
avearage. If averagecommissonsareusad, theagent or broker shdl maintainonfileinhis
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office a dl timesaletter from each principa stating the percentage of the average
commission.

(d) Withdrawal of voluntary deposits.
(e) Payment of return deposits to assureds.

(f) Payment of return premiumsto assuredsin the ordinary course of
business when a written agreement with the principal authorizing this practice exists.

(2) However, awithdrawa may not be madeif thebaanceremaningin
the premium acocount theregfter islessthan aggregatenet premiums, return premiums, and
deposits received but not remitted.
These provisons, and theterms of the 1995 agreement between CIGNA and Hickman, demondratethat
Mr. Miller’ sduties, asan gppointed agent of INA, with knowledge of what was occurring, indude the duty
to make or insure the remittance of paymentsto INA and to keep premium fundsin trust. His
responsibilities were not merely limited to the selling of insurance.
Thetrid court relied on our analysisin Kann v. Kann, 344 Md. 689, 713, 690 A.2d 509, 521
(1997), where we said:
[W]e hold that thereisno universal or omnibustort for the redress of breach of fidudary
duty by any and dl fidudaries. Thisdoesnot mean thet thereisno daim or causeof action
availablefor breach of fiduciary duty. Our holding meansthat identifying abreach of
fiduciary duty will bethe beginning of theanalys's, and not itsconcluson. Counsd are
required to identify the particular fiduciary relationship involved, identify how it was
breached, congder theremediesavallable, and sdlect those remedies gppropriateto the
client’s problem.
Contrary tothetria court’ sruling, we hold that appellant: (1) identified the particular principal -agent
fiducdary rdaionship crestedinthe caseat bar; (2) identified thet it wasbreached by gopellee participating
inthedoublefinancing scheme, not forwarding premiums, and notinforming INA thet premiumswere out-
of-trugt; (3) conddered the remedies available; and (4) selected those remedies gppropriate to the dient’s
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problem.
We haverecently had the opportunity to expound on the dutiesthat an agent owes, generdly, to
any principa in Greenv. H & R Block, Inc., 355 Md 488, 517-19, 735 A.2d 1039, 1055-56 (1999):

Thedutiesan agent owesto hisor her principa arewd| established. Anagent has
“aduty to hisprincpd to act 0ldy for the bendfit of the principd indl matters connected
with hisagency.” RESTATEMENT (SECOND) OF AGENCY 8 387 (1958). We have
recognized the

“*universd principleinthelaw of agency, that the powersof the agent areto be
exercised for the benefit of the principal only, and not of the agent or of
third parties. A power to do dl actsthat the principa could do, or dl acts of
acertain description, for andinthe nameof the principd, islimited to thedoing of
them for the use and benefit of the principa only, asmuch asif it were so
expressed.”” (Emphasisin original).

King v. Bankerd, 303 Md. 98, 108-09, 492 A.2d 608, 613 (1985)(quoting Adams
Express Co. v. Trego, 35 Md. 47, 67 (1872)). Moreover, an agent isunder a strict
duty to avoid any conflict between hisor her saif-interest and thet of theprincipd: “‘Itis
andementary principlethat thefundamenta dutiesof an agent areloydty totheinterest
of hisprincipal and the need to avoid any conflict between that interest and hisown
sf-interest.”” C-E-I-R, Inc. v. Computer Dynamics Corp., 229 Md. 357, 366, 183
A.2d 374, 379 (1962)(quoting Maryland Credit v. Hagerty, 216 Md. 83, 90, 139
A.2d 230, 233 (1958)). As Professor Mechem has observed:

“Itistheduty of the agent to conduct himsdlf with the utmogt loyalty and fiddlity to
theinteressof hisprincipa, and not to placehimsdlf or voluntarily permit himsdlf
to be placed in aposition where hisown interests or those of any other person
whom he has undertaken to represent may conflict with the interests of his
principal.”

PHILIPMECHEM, MECHEM OUTLINESAGENCY 8 500, at 345 (4th ed.1952). . ..

Oneof theprimary obligationsof an agent to hisor her principd isto discloseany
information the principal may reasonably want to know. See Impala Platinumv.
Impala Sales, 283 Md. 296, 324, 389 A.2d 887, 903 (1978)(quoting Herring v.
Offutt, 266 Md. 593, 597, 295 A.2d 876, 879 (1972))(recognizing duty of fiduciary “to
mekefull disclosureof dl knowninformationthatissgnificant and materid totheaffairs’
of thefidudiary rdaionship); C-E-I-R, Inc,, 229 Md. & 367, 183 A.2d & 379-80 (“[T]he
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ruleiswell established that an agent isunder aduty to discloseto his[principd] any
information concerning the agency which the[principal] would belikely to want to
know.”). Theobligationto discloseissrongest when aprindpa hasaconflicting interest
inatransaction connected withtheagency. See RESTATEMENT (SECOND) OFAGENCY
8389 (1958) (“Unless otherwise agreed, an agent issubject to aduty not to ded with his
principd asan adverse party in atransaction connected with his agency without the
principal’ sknomedge.”) (emphasisadded). Anagent’ sfailureto discloseinformation
material to the agency thus constitutes a breach of the principal-agent relationship.

Wherean agent breachesaduty to the principad and profitsfrom the breach, the
principa may maintain an action to recover those profitsfor her or himsalf. Nagd v.
Todd, 185Md. 512, 517, 45 A.2d 326, 328 (1946)(An agent “ cannot make a secret
profit out of any transaction with his principal.”); RESTATEMENT (SECOND) OF
AGENCY 8388 (1958)(“[A]n agent who makesaprafit in connection with transactions
conducted by him on behalf of the principa isunder aduty to give such profit to the
principal.”). . .. [Alterationsin origina ]

In the case sub judice, appellee stipulated that he was an agent of INA from 1995 until May
1997. Theevidenceisdear that he had knowledge of what was occurring and participated in part of the
scheme. Asan agent, he had afiduciary duty to INA, which he breeched. Seeid. a 504, 735 A.2d a

1048 (“* An agent isafiduciary with respect to matters within the scope of hisagency.’”) quoting
RESTATEMENT (SECOND) OF AGENCY § 13 (1958). RESTATEMENT (SECOND) OF AGENCY 8§ 13
further provides:

Amongtheagent’ sfidudiary dutiesto the principa istheduty to account for profitsarisng

out of theemployment, the duty not to act as, or on account of, an adverse party without

the principa’ s consant, the duty to not compete with the principa on hisown account or

for another in mattersrdating to the subject matter of the agency, and theduty to ded fairly

with the principal in al transactions between them.
Thefederd courtsand courts of our Sgter dates are generdly inaccord. Seegenerally Frey v. Fraser
Yachts, 29 F.3d 1153, 1159 (7th Cir. 1994) (“* The chief object of the principle [of agency] isnot to

compd redtitution whereactud fraud hasbeen committed, or unjust advantage gained, but it isto prevent
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the agent from putting himsdf inapaostioninwhich to behonest must beasranonhim, andtodevatehim
to apodition where he cannot betempted to betray hisprincipal.”” (quoting Quest v. Barge, 41 So. 2d
158, 164 (1949))); Chemical Bank v. Security Pac. Nat'| Bank, 20 F.3d 375, 377 (Sth Cir. 1994)
(“Thevery meaning of being an agentisassuming fiduciary dutiesto one sprincipd.”); Burdett v. Miller,
957 F.2d 1375, 1381 (7th Cir. 1992) (“A fiduciary duty isthe duty of an agent totreat hisprincipa with
the utmaost candor, rectitude, care, loydty, and good faith—infact totreet the principa aswdl| astheagent
would trest himsdlf.”); Pohl v. National Benefits Consultants, Inc., 956 F.2d 128-29 (7th Cir. 1992)
(“A fiducary isan agent who isrequired to tregt his principa with utmost loyalty and care—trest him,
Indeed, asif the principa were himsalf.”); Canney v. City of Chelsea, 925 F. Supp. 58, 64 (D. Mass.
1996) (sating that oneof thethreeessentid characteristicsof an agency rdaionship as*theexistence of
afiduciary rdationship toward the principa with respect to matterswithin the scope of the agency”);
Village on Canon v. Bankers Trust Co., 920 F. Supp. 520, 532 (S.D. N.Y. 1996) (“It istrue that
an excdusve agency givesriseto afiduciary duty between principa andagent . . . ."); Sdect Creations
Inc. v. Paliafito America, Inc., 911 F. Supp. 1130, 1153 (E.D. Wis. 1995) (“ Thefiduciary duty owed
by an agent to aprincipa indudesthe duty of undivided loyaty.”); Thomasv. Hodge, 897 F. Supp. 980,
982 (W.D.Ky. 1995) (“Anagency isafiduciary rlaionship....”); InreHH (US), Inc., 175B.R. 188,
194 (Bkrtcy W.D. Pa. 1994) (“Becausethe [agency] rdaionship isfidudary in nature, the agent hasaduty
of loyalty to act for the benefit of the principal.”); Western Medical Consultants, Inc. v. Johnson,
835 F. Supp. 554, 558 (D. Or. 1993) (“Anagent owes her principd afiduciary duty of loydty ...."),
aff'd by, 80 F.3d 1331 (9th Cir. 1996); Kmart Corp. v. First Hartford Realty Corp., 810 F. Supp.

1316, 1329 (D. Conn. 1993) (“Agency isa‘fiduciary rdationship .. ...”"); Apollo Technologies Corp.
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v. Centrosphere Industrial Corp., 805 F. Supp. 1157, 1195 (D. N.J. 1992) (“An agency isa
fiduciary relationship . . . .”); McLendon v. Georgia Kaolin Co., 782 F. Supp. 1548, 1563 (M.D. Ga.
1992) (“The relationship between principal and agent is confidentia and fiduciary and under this
relationship, anagent oweshisprincipd afull duty of disclosure.”) (internd citationsomitted); Gardner
v. Cumisins. Soc'y, Inc., 582 So.2d 1094, 1096 (Ala. 1991) (“The principal-agent relationship is
fiduciary by natureand imposesaduty of loyaty, good faith, and fair dedling onthepart of theagent.”);
Dent v. Wright, 322 Ark. 256, 261, 909 S\W.2d 302, 304 (1995) (“[I]t has|ong been recognized that
afiducary reationship exists between principa and agent in respect to matterswithin the scope of the
agency.”); Michelson v. Hamada, 29 Cd. App. 4th 1566, 1579, 36 Cd. Rptr. 2d 343, 348 (C4d. Ct.
App. 1999) (“Anagentisafiduciary”); Capital Bankv. MVB, Inc., 644 So.2d 515, 518 (Fla. App.
3Dig. 1994) (identifying the agent-principa relationship asoneof severd recognized fiduciary duties),
review denied, 654 So.2d 918 (1995); Sate Sec. Ins. Co. v. Frank B. Hall & Co., 258 11l. App.
3d588, 595, 196 111. Dec. 775, 780-81, 630 N.E.2d 940, 945-46 (11I. App. 1 Dist. 1994) (“An agency
Is‘aconsensud, fiduciary relationship .. . .""); River’s Bend Red-E-Mix, Inc. v. Parade Park
Homes, Inc., 919 SW.2d 1, 4 (Mo. App. W.D. 1996) (dating that one of the three e ements of agency
is“afiduciary relationship with respect to matterswithin the scope of theagency”); Maurillov. Park
Sope U-Haul, 194 A.D.2d 142, 146, 606 N.Y .S.2d 243, 246 (N.Y . App. Div. 1993) (“[Agency] is
afiduciary rdaionship .. ...”); Thompson v. Central Ohio Cdlular, Inc., 93 Ohio App.3d 530, 540,
639 N.E.2d 462, 468 (“ A person who occupiesafiduciary rdationship to ancther actsas an agent to that
person and owesthe utmost loyaty and honesty tothe principd.”), appeal denied, 70 Ohio &. 3d 1415,

637 N.E.2d 12 (1994); Maryland Ins. Co. v. Head Indust. Coatings & Services, Inc., 906
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SW.2d 218, 233 (Tex. App. — Texarkana1995) (“ Inherent in any agency rdationshipisthefiduciary

duty owed by an agent to hisprincipa.”), reversed on other grounds, 938 SW.2d 27 (Tex. 1996).

Asan agent and afiduciary, Mr. Miller had the duty to act with the utmost loyaty and fiddlity
towardshisprincipa, INA, and wasrequired by thisfiduciary relationship to givethefullest measure of
saviceindl matterspertaining totheagency. Instead of actingwithloyaty andfiddity towardsINA, Mr.
Miller breached hisfidudary duty innumerousways. Frg, heknew that premiumswerenat being remitted
toINA, but faledtoinform INA, and did not cause the remittance of premium paymentsto theinsurer.
Sacond, he partidpated in adoublefinandng scheme where the Hickman agency withhed premiumsfrom
INA based on therepresentation to INA that the premiumswereto be paid in ingtallments, when the
Agency wasdready in possesson of the entire premium amount ether frominsureds or from premium
financing companieson behdf of insureds. Hesigned company checksto INA for ingadlmentsduewhen
infact he had obtained the entire premiums from premium finencing companies (or from insureds) and kept
this plan concedled from INA — actions, which dearly demondrate hisawarenessand participation inthis
scheme. Third, when INAC requested premium fundsback from the Hickman Agency, and therewasno
money topay the premiums becausethe money was out-of-trugt, Mr. Miller directed the premium finencing
of another account (Gunther’ sLeasing worker’ scompensation policy) expressly for the purpose of
repayingthepremiumduel NAC onanunrdated policy. Fourth, condstently throughout thisrdaionship,
Mr. Miller, who had knowledge of what was occurring, failed to disclosehis, and Hickman' s, conflicting
actionstoINA. Aswehavesad, “[i]tisan eementary principletha fundamenta dutiesof anagent are

loydty totheinterest of his principa and the need to avoid any conflict between that interest and hisown
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sf-interest.” C-E-I-R, Inc. v. Computer Dynamics Corp., 229 Md. 357, 366, 183 A.2d 374, 379
(1962)(quoting Maryland Credit v. Hagerty, 216 Md. 83, 90, 139 A.2d 230, 233 (1958)). Mr.
Miller placed himsdlf inaposition whereINA’ sinterestsand hisinterests conflicted. Aswe discussed,
Upra, oneof theprimary obligationsof anagent to aprincipd isto disclose any information the principd
may reasonably want toknow. Itissafeto say that Mr. Miller’ sactionswere not madewith INA’ sbest
interestsin mind and that INA would reasonably want to have known of hisactionswhile hewasacting
asits agent.

Wethereforehold that thetrid court erred when it ruledthat appelleewasnot an agent of INA for
the purpose of collecting and forwarding premiums, and asaresult did not breach any fiducary dutiesby
falingtodoso. Tothecontrary, Miller had knowledge of what was happening and actively participated
inasgnificant portion of theimproper actions. In failing to share his knowledge with INA, and by
participating in the scheme, he breached his fiduciary duty to appellant.

C. The Negligence Claim

Appd lant dso presentstheissue of whether Mr. Miller could befound negligent for hisactions
surrounding the double financing scheme. Whilewe hold that Mr. Miller knowingly and intentionaly
breached hisfidudiary duty to INA, weshdl also addresstheissue of negligence, which was presentedin
theappdlant' shrief. Thetrid court ruled thet Mr. Miller, asan officer of the Hickman Agency, could not
be held respongible or persondly ligbleintort for the actions of the Hickman Agency. Thetrid court’s
ruling was primarily based on Ferguson Trenching Co. v. Kiehne, 329 Md. 169, 618 A.2d 735
(1993), wherewehd dthat generdly, “[ o] fficersand directorsof acorporation generdly areinsulaied from

personal liability for the debts of the corporation.” Id. at 175, 618 A.2d at 738. In Ferguson
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Trenching, wewere congruing Maryland' s congtruction trugt Satute, Maryland Code (1974, 1988 Repl.
Val., 1992 Cum. Supp.), s=ctions 9-201 through 9-204 of the Red Property Article. Becausethat holding
waslimited to theinterpretation of aspecific and unrel ated statute, Ferguson Trenching is, generdly,
inapplicable to the case at bar.

Wehold thet, under cartain drcumdtances, an officer of acorporation may behdd persondly lidble
for torts of the corporation in which the officer was personally involved. Aswe have said:

“Thegenerd ruleisthat the corporate officersor agentsare personaly ligblefor

thosetortswhich they persondly commit, or which they inspireor participatein, even

though performed inthe name of an artificid body. Of course, participationinthetort is

essentid toliability. If theofficer takesno partinthecommisson of thetort committed by

the corporation, heisnot persondly ligble therefor unless he specificaly directed the

particular act to be done, or participated or cooperated therain. 1t would seem, therefore,

that an officer or director isnot ligblefor torts of which he hasno knowledge, or towhich

he has not consented. Thus, e.g., to make an officer of a corporation liable for the

negligence of the corporation theremust have been upon hispart such abreach of duty as

contributed to, or helped to bring about, theinjury; hemust havebeenaparticipantinthe

wrongful act.
Metromedia Co. v. WCBM Maryland, Inc., 327 Md. 514, 520, 610 A.2d 791, 794 (1992) (citations
omitted).

Additionally, specific to insurance agents in a negligence claim, we have said:

Like conventiond agents, an insurance agent must exercisereasonablecareand skill in

performing hisduties. Andif such arepresentativefailsto do so, hemay becomeliableto

those, including his principal, who are caused aloss by his failure to use standard care.
Bogley v. Middleton Tavern, Inc., 288 Md. 645, 650, 421 A.2d 571, 573 (1980) (acaseinvolving,
among other issues, theliability of an agent of adisclosed principa); see Jonesv. Hyatt Ins. Agency,
Inc., 356 Md. 639, 657, 741 A.2d 1099, 1108 (1999) (“We have held that *“ aninsured agent must

exercisereasonablecareand skill in performing hisduties’ and that theagent may becomeliableintort
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totheprinapd who suffers‘“alossby [theagent’ 4 falluretousesandardcare”’”) (dteraionin origind);
Pophamv. Sate Farm, 333 Md. 136, 153, 634 A.2d 28, 36 (1993) (“ The principa may suethe agent,
ether in contract or for negligence in the performance of the duty impaosed by the contract.”); seealso
Canatella v. Davis, 264 Md. 190, 206, 286 A.2d 122, 130 (1972); Lowitt & Harry Cohen Ins.
Agency, Inc. v. Pearsall Chemical, 242 Md. 245, 253, 219 A.2d 67, 72 (1966).

Toestablishavaid cause of actionin negligence, aplaintiff must prove the existence of four
elements:

“(1) that the defendant was under aduty to protect the plaintiff frominjury, (2) thet the

defendant breached theduty, (3) thet the plaintiff suffered actud injury or loss, and (4) thet

the loss or injury proximately resulted from the defendant’ s breach of the duty.”
Baltimore Gas & Elect. Co. v. Flippo, 348 Md. 680, 700, 705 A.2d 1144, 1153-54 (1998) quoting
Rosenblatt v. Exxon, 335 Md. 58, 76, 642 A.2d 180, 188 (1994). We have already established that
appelleewas under aduty, asan agent and afiduciary, to actin INA’sinterest. He had aspecid
relaionshipthat, itsalf, imposad suchaduty. By hisfalureto kesp hisprincipd informed and by hisactive
participation in the doublefinancing scheme, gppellee breached theduty. Appelee, himsaf, actudly and
actively participated and directed & least asgnificant part of the events condtituting the breachesin issue
Hewas, individudly, atortfeasor. INA suffered actud injury by not receiving premiumsthat should have
been forwarded from the Hickman Agency trust acocount. Thislossproximately resulted from appdleg' s
breach of duty. Wetherefore hold that thetria court erred whenit ruled that appelleewas not negligent
by obtaining premium financing for aninsurance premium of an INA insured, and usng thefundsto pay
another premium financing company, instead of paying the funds directly to INA for the premium due.

Conclusion

-25-



Wehold that gppdleswasan agent of INA for the purpose of callecting and forwarding premiums,
whichimposed upon him afiduciary duty to INA, which he personally and actively breached by failingto
collect and forward such premiumsto INA and by failing to convey to INA hisknowledgethat the
premiumsa issuewere bang diverted from INA to the use of the Hickman agency. Additiondly, gppdles
personaly and actively breached hisfiduciary duty to INA when he obtained premium financing for an
insurance premium of an INA insured, and used thefundsto pay another premium financing company,
indead of paying thefundsdirectly to INA for the premium due. Weaso hold that gppelleg sactionsin
the double finanaing scheme could congtitute negligence. Acoordingly, wereversethe ruling of the Circuit
Court for Batimore County and remand the caseto that court for further proceedings congstent with this
opinion (the assessment and rendering of judgment as to damages).’®

JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE COUNTY REVERSED, AND
CASE REMANDED TO THAT COURT FOR
FURTHER PROCEEDINGS CONSISTENT

WITH THISOPINION; COSTSPAID FORBY
APPELLEE.

18 Aswe haveindicated, our holding inthis caseisbased in substantial part on the fact that the
agent had actua knowledge that his principa’ sinterests were being improperly, adversely affected and
failed to notify the principal, and isbased, aswell, on the fact that the agent actively participated in the
scheme to divert premium funds from the principal.

-26-



