Antonio Jones et al. v. Mid-Atlantic Funding Company et al.
No. 59, September Term, 2000

Headnote:

CarieHames individudly and onbehdf of her minor children, Antonio Jonesand Erika
Jones, filed an action dleging that her children had contracted |ead poisoning through the
negligenceof respondents, the Ben-Ezras, Consumer Management, and Mr. Hanson, and
through respondents' violation of the Consumer Protection Act. The Circuit Court for
Bdtimore City granted respondents' three Motionsfor Summary Judgment. The Court
of Specia Apped saffirmed thedecision of the Circuit Court. Wehold that atria court
should follow the test enunciated in Brown v. Dermer, 357 Md. 344, 744 A.2d 47
(2000), when rulingon amoation for summary judgment in alead poisoning case. Wehold
that thetrial court improperly granted, and the Court of Specia Appeasimproperly
affirmed, summary judgment in the case sub judice.
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OnMay 5, 1994, petitioners, Carrie Holmes, individually and on behdf of her minor children,
Antonio Jonesand Erika Jones filed an action' in the Circuit Court for Batimore City againgt Mid-Atlantic
Funding Co. (herenafter Mid-Atlantic Funding), Darius Funding, Inc. (hereinafter Darius Funding), and
Philip Hanson. Amendmentshy Interlinegtion brought MD-A Funding, Inc. (formerly Mid-Atlantic Funding
Co.), Peter and Julie Ben-Ezra (hereinafter the Ben-Ezras), Consumer Management Corporation
(hereinafter Consumer Management), and BBG Management into the action.?

Moationsfor Summary Judgment werefiled by Philip Hanson, the Ben-Ezras, and Consumer
Management. After two hearingsontheMaotionsfor Summary Judgment, the Circuit Court for Baltimore
City grantedthemotions. Petitionersfiled aMotion to Alter or Amend Judgment. It wasdenied by the
Circuit Court. Petitionersfiled an gpped to the Court of Specid Appeds. Because BBG Management
had not had afind judgment entered againgt it, petitionershad to voluntarily dismisstheir initid apped so
they could dismissBBG Management from the suit. Petitionersthen filed anew apped to the Court of
Specia Appeals.

On April 27,2000 (in Jonesv. Mid-Atlantic Funding Company, 131 Md. App. 614, 750
A.2d 638(2000)), the Court of Specid Apped saffirmed thedecison of the Circuit Court for Batimore

City. Petitionersfiled aPetition for Writ of Certiorari tothisCourt. Wegranted their Petition. Petitioners

!Inthisaction, Ms. Holmesalleged that her children had contracted lead poisoning through the
negligence of respondents and respondents’ violation of the Consumer Protection Act. Petitioner’s
negligence count also alleged aviolation of Article 13, section 702 of the Baltimore City Code.

2 The Ben-Ezras, Consumer Management, and Mr. Hanson are the respondentsin this apped.
Mid-Atlantic Funding, MD-A Funding, Inc., and BBG Management were dismissed from the action by
petitioners. Although therecordisunclear, it appearsthat Darius Funding was not served with the
Complaint and Darius Funding has not participated in any pleadings.
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have presented two questions for our review:
I. Isalandlord’ sknowledge of lead hazardsin arented premisesajury issueto
be decided onthetotality of the evidence under this Court’ srecent rulingin Brown v.
Dermer, 357 Md. 343[, 744 A.2d 47] (2000), or aretria courts and the Court of
Spoedid Apped sto continueweighing, ba ancing, and resolving evidence of knowledgeon
alandlord’s motion for summary judgment?
[1. Doesthis Court’sruling in Pittman v. Atlantic Realty Co., 359 Md. 513],
754 A.2d 1030] (2000) mandate areversa of the Court of Specid Appedls holding
herein, based upon Pittman v. Atlantic Realty Co., 127 Md. App. 255[, 732 A.2d
912] (1999), that whenever thereis a conflict between interrogatory answers and
deposition testimony, interrogatories may be disregarded and the deposition credited[ 7]
Inresponseto question |, wehold thet atrid court should follow thetest enunciated in Brown v. Derner,
357 Md. 344, 744 A.2d 47 (2000), when ruling on amotion for summary judgment in alead poisoning
case.® Wehold that thetria court improperly granted, and the Court of Special Appedsimproperly
affirmed, summary judgment in the casesubjudice. We dhdl reversethe decison of the Court of Specid
Apped swithingructionsfor that court to reversethe decigon of the Circuit Court for Batimore City and
to remand the caseto the Circuit Court for further proceedings condstent withthisopinion. Snceweare
reverang thedecison of the Circuit Court and the Court of Specid Appealsinrespect to questionl, we

need not address question 11,* although we do not perceive this to be a Pittman case in

% QOur opinion in Brown v. Dermer wasfiled on January 14, 2000, after thetrial court rendered
thedecisoninthiscase Therefore, the holding of Brown was not available asguidance to thetrid court.

*Wenotethat in petitioners' brief, petitioners’ counsdl made severd satementsthat havelittle
place in appellate practice. He stated:

[Itisclear that the analysis of the Court of Specia Appedlsisbased upon theinsulated
appdllatejudge sview . ... Neither doesthejudge slife experience preparehimto
undergand. . .. TheCourt of Specia Apped sjudge sworldisnot theworld of theunder
privileged, of the tenement dweller. . . .

(continued...)
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the first instance.
Facts

There are genuine digoutes asto the materid factsof thiscase. Because we are examining the

4(...continued)

...[T]he Court bdow again useswild speculation to come up with an explangtion
.... Thisexplandtion . . . revedshow the Court of Specid Appedsviewsfactsthrough
aprivileged socioeconomic lensthat refusesto see theredlity of the Plaintiffs' living
conditions. . . . [T]he Court beow seemswilling to come up with any explanation of the
facts to ensure that the Plaintiffs do not receive ajury trial.

TheCourt' sandysswould bedmog comicd, if it werenot such ared lifetragedy

Wewant to makepetitioners counsel completely avarethat athough werespect theright of eech party
to makethar points, counsd should be hesitant to make assumptions asto the environment that ajudge
wasraised in or currently residesin. Counsel should be even more hesitant to comment on such
assumptionsin formal court proceedings and to improperly attribute the decisions of judgesto those
environmentd factors. If counsd isnot aware of, then he should become aware of, the preambleto the
Maryland Rulesof Professond Conduct which providesthet lavyers responshilitiesare, inrdevant part:

Asadvocate, alawyer zeal oudly assertsthe client’ s position under therulesof the
adversary system. . . .

... A lawyer should demondrate respect for thelega system andfor thosewho
serveit, including judges . . . . [Emphasis added.]

Rule 8.2 (Judicial and legal officials) of the Maryland Rules of Professional Conduct states that:

(A A lawyer Shdl not make agatement that thelawyer knowsto befaseor with
reckless disregard as to its truth or falsity concerning the qualifications or
integrity of ajudge. . .. [Emphasis added.]
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granting of amotion for summary judgment, wewill examinethefactsin thelight mogt favorableto the
nonmoving party — in the case sub judice, petitioners.

CarrieHolmesand two of her children, Antonio Jonesand Erika Jones® moved to 1229 North
Centrd Avenue, atwo-story row houselocated on the eest Side of Baltimore City, sometimein 1984-85.°
CarrieHolmessigned awrittenleasewith Consumer Management,” whichwasmanaging theproperty for
the Ben-Ezras, who had purchased the property in September of 19832 Ms. Holmestedtified that she
ingpected the property prior to moving in and that the property “wasinfair condition. Therewasn't no
chipped paint, no nathing. It wasdready painted niceand deandl theway through.”® After movinginto

therow house, however, Ms. Holmes started to notice that theinside paint was peding.® For example,

> Antonio Joneswas born on August 1, 1983 and Erika Jones was born on November 1, 1985.

® Erika Jones may not have been born when Ms. Holmes first moved into 1229 North
Central Avenue.

’ Consumer Management isaproperty management company that manages approximately 150
t0 200 properties. Consumer Management manages propertiesfor landlords, providing servicessuch as
arranging for repairs, rent collection, evictions, and renting vacant properties.

8 The Ben-Ezras conveyed the property at 1229 North Central Avenueto Darius Funding on
February 28, 1987, for the consideration of $11,500.00. Darius Funding then conveyed the property to
Mid-Atlantic Fundingon March 10, 1987. Mid-Atlantic Funding then leased the property back to Darius
Funding for ninety-nineyears. Darius Funding then trandferred the lease to Philip Hanson on March 11,
1987, for a consideration of $19,100.00.

° Ontherenta agreement, therewas anotation that during theinspection by Ms. Holmesand a
representative of Consumer Management prior to petitionersmoving in, acracked window was discovered
and the closets needed to be painted.

%1n her Answersto Interrogatories, Ms. Holmes stated that:

Therewasflaking and chipping paint in 1229 N. Centrd Avenuedmod theerntire
(continued...)
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asshewould deanthewdls, thepaint would ped. Shenaticed problemswith peding paintinthedining
room, the bedrooms, and the bathroom.

Harry Holmes the brother of Carrie Holmes, moved inwith Ms. Holmes sometime shortly after
she began her tenancy and lived with her for two yearsfrom approximately sometimein 1985to 1987.
Mr. Holmestedtified that when he moved into 1229 North Centra Avenue, therewere problemswiththe
row house. Hestated that “[i]t' sashack. . . . Itwascold. It washoley, needed stucco, needed sanding,
needed painting, needed windows, needed floors, needed doors, needed everything.” Mr. Holmesaso
stated that the window paint was peeling.

Antonio and Erika Joneswere diagnosed withlead poisoning during 1986 whileresiding a 1229
North Centrd Avenue.™ During aroutine checkup on October 17, 1986, Antonio Jones had blood taken
and thetest resultsregistered a37 ug/dL.?  Subseguent blood tests performed on Antonio Jones showed
lead levels of 33 ug/dL. on December 10, 1986, 34 ug/dL. on January 20, 1987, 38 ug/dL. on April 2,

1987, 32 ug/dL on March 11, 1988, 62 ug/dL. on duly 25, 1988, and 41 ug/dL on October 5, 1988. Erika

19(....continued)

timethat welived there. | first observed flaking and chipping paint on al thewals but
mastly inthedining room, bedrooms and bathroom after we had lived a the property just
Sx (6) months. Therewasaso chipping paint in the basement, in the kitchen and onthe
outside front of the house.

" Therow housea 1229 North Central Avenuewasthe residence where Antonio and Erika Jones
spent the majority of their time.

2ng/dL isan abbreviation for microgramsper deciliter. A reading of 37 pg/dL meansthechild
had 37 micograms of lead for every dediliter of blood. A childisconsdered to have devated lead levels
inhisblood if the measurement isat least 10 pug/dL. Preventing Lead Poisoning in Young Children,
A Statement by the Center for Disease Control (1991). We have seen the abbreviation for micrograms
per dediliter aspg/dL and ug/dL (micrograms per deciliter). Weshdll useug/dL asthat iswhat isused by
the parties.
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Joneswasaso origindly diagnosed during aroutine checkup. Her blood showed lead levelsof 25 ug/dL
on October 17, 1986, 19 ug/dL. on December 10, 1986, 28 ug/dL. on Apil 2, 1987, 44 ug/dL on July 28,
1988, and 27 ug/dL on January 5, 1989.

CarieHdmestedtified that thefirg time she called Consumer Management was one month before
her childrenwerediagnosed with lead poisoning.”® Shetestified that she* called thelandlord andtold
themto send mesomepaint and | didn’t never get nopaint.” When questioned asto why sherequested
thepaint, Ms Holmestetified that *| figured that the house needed painting. It had not been painted since
| had beenthere” Ms Holmeswastold that Consumer Management does not give out paint. Once Ms.
Holmeslearned that her children had been diagnosed with lead poisoning, she once again called Consumer
Management. Shetedtified that she gpoketo awoman at Consumer Management and she stated that
“[w]hen| cdled her, | told her my children had lead. Shesaid shedon’t know how thechildrengot it. |
sadthey get teted fromthedinic. Thatishow | knew my childrenhadit. Thatiswhen| cdledtheHedth
Department.”

Harry Homestedtified that while hewasliving a 1229 North Centrd Avenue, aman, hedescribed
as being drunk, cameto therow houseto paint. Mr. Holmes stated that this occurred in 1986 or 1987.
Hedated that aman showed up and “[h]ejust sad that he wasfrom maintenance, theat isdl. Hewasgoing

topant.” Mr. Holmestestified that the man entered the house, scrgped thewallsfor about an hour and

3 Ms Holmesad o tegtified that she called Consumer Management onetimewhen shewas having
problemswith her heet & 1229 North Centrd Avenue. Consumer Management sent arepairmantothe
row house to fix the heat within a couple of days.

 Consumer Management wasthe property manager. Because of the services Consumer
Management provided to the landlords, it acted as the de facto landlord to the tenants.
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then left, never to return.

The Bdtimore City Hedth Department first issued an Emergency Violaion Natice and Order to
Remove Lead Nuisanceto Mr. Phillip Hanson on February 25, 1988.° Thenaticecited thirty-threelead-
based paint hazards both insde the row house and on the exterior. Theseincluded violationsin the
following rooms: second floor bathroom, second floor rear room, second floor middle room, second floor
hall, second floor front room, Sair treeds and pots, kitchen, firgt floor middleroom, firdt floor front room,
and basement. A second codeviolation wasissued for 1229 North Central AvenueinMarch of 1989and
itincuded other typesof violaionssuch asadefectivewdl inthekitchen, adefectivewdl inthe Sairway,
adefective gairway, adefective wdl in the bathroom, afloor covering in the bathroom that was not
Imperviousto water, cracked window or glassin the front bedroom, adefectivewall inthemiddle
bedroom, and a defective ceiling in the dining room.

Petitionersfiled aComplaint in the Circuit Court for Batimore City on May 5, 1994 againg Mid-
Atlantic Funding, DariusFunding, and Phillip Hanson astheownersof the property a 1229 North Centra
Avenue. The Complaint sat forth thirty counts, which induded the samefive countsfor eech minor plaintiff
asto every defendant. Thefive countsdleged inthe Complaint for eech minor plantiff were negligence,
the mother’ sclamsin her own right for deprivation of her child’ sservicesduring minority, aMaryland

Consumer Pratection Act™ daim, drict lihility, and punitivedameages. Petitionersfiled an Amendment by

Mr. Hanson never directly received thisnotice of violation becausethe Batimore City Hedlth
Department sent the violaionto 1229 North Centrd Avenue, where petitionerslived, instead of to Mr.
Hanson’'s home or office.

TheMaryland Consumer Protection Act is codified in Md. Code (1975, 2000 Repl. Val., 2000
Cum. Supp.), Title 13 of the Commercial Law Article.
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I nterlinestion on June 27, 1994, which added countsthirty-onethrough forty and brought MD-A Funding,
formerly Mid-Atlantic Funding, into the action. Petitionersfiled asscond Amendment by Interlinegtion on
August 30, 1994, that added countsforty-onethrough fifty and madethe samedlegationsagaing Peter
and JulieBen-Ezra. A third Amendment by Interlinestion wasfiled on February 28, 1995, that added
countsfifty-onethroughfifty-9x and brought Consumer Management intotheaction. A fourth Amendment
by Interlineation wasfiled on January 14, 1997, that added counts fifty-seven through sixty-two and
brought BBG Management into the action."

Respondents, theBen-Ezras filedaMationfor Partid Dismissd asto countsforty-two, forty-four,
forty-five, forty-saven, and forty-nine. The motion was granted on May 1, 1995 by the Circuit Court for
Bdtimore City anddsoindudedthedismissal of count fifty. Theonly countsremaininginthesuit agang
the Ben-Ezras were the negligence and Consumer Protection Act counts. Respondent, Consumer
Management filed aMation to Dismiss countsfifty-two and fifty-five of the Complaint. Thismotionwas
granted by the Circuit Court for Batimore City on October 17, 1995. Theonly countsremaninginthe
suit against Consumer Management were the negligence and Consumer Protection Act counts.
Respondent, Philip Hanson, filed aMotion to Dismisson October 4, 1996. Mr. Hanson requested that

counts twenty-two through twenty-five and twenty-seven through thirty (al of the counts except the

Y7 Consumer Management and BBG Management only had six countsfiled againgt them. Thesix
countsfor Consumer Management and BBG Management werenegligencefor each minor, aviolaion of
the Consumer Protection Act for eech minor, andMs. Holmes damsin her own right for deprivation of
her child' ssarvicesduring minority for eechminor child. Thecountsfor grict ligbility and punitivedameges
were not included for these two defendants.
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negligence counts) be dismissed.’®

The Ben-Ezrasfiled aMation for Summary Judgment on dl remaining counts on October 10,
1996. The Ben-Ezrasasserted that they did not receive notice of theexistence of chipping, flaking or
pedling lead-basad paint and that because thisfact, according to them, wasnot digputed, they should be
granted summary judgment. Philip Hanson filed aMotion for Summary Judgment on October 23, 1996.
Mr. Hanson dleged that therewas no dispute of materid fact, he was not negligent in hismaintenance of
1229 North Central Avenue, and he had no knowledge of chipping or flaking paint in the premises.
Consumer Management filed aMotion for Summary Judgment on October 23, 1996. Consumer

Management assarted that there was no dispute of materid fact and that Consumer Management did not

18 Counts one through ten werefiled againgt Mid-Atlantic Funding and were dismissed when Mid-
Atlantic Funding wasdismissed from theaction. Countsd even through twenty werefiled againg Darius
Funding. Darius Funding gpparently isnot aparty to the suit, having not been served. Seefootnote 2,
supra. Countstwenty-onethrough thirty werefiled against Mr. Hanson. Al of the countsagaingt Mr.
Hanson werediamissad except for countstwenty-oneand twenty-9x. Countsthirty-onethrough forty were
filedagaing MD-A Funding Inc. Thesecountsweredismissed when MD-A Funding Inc. wasdismissed
fromthesuit. Countsforty-onethrough fifty werefiled againg the Ben-Ezrasand countsforty-two, forty-
four, forty-five, forty-seven, forty-nine, and fifty were dismissed. Countsfifty-onethrough fifty-ax were
filed againgt Consumer Management. Countsfifty-two andfifty-fiveweredismissad. Countsfifty-seven
through sixty-two were filed against BBG Management. These counts were dismissed when BBG
Management was dismissed from the suit.

In summary, respondents, Consumer Management, Mr. Hanson, and the Ben-Ezras, had the
following countsagaing them remaining when they filedtheir Mationsfor Summeary Judgment. Consumer
Management had countsfifty-one (Antonio Jones- negligence), fifty-three (Antonio Jones- Consumer
Protection Act), fifty-four (ErikaJones- negligence), and fifty-six (Erika Jones- Consumer Protection
Act), aspat of itsMation for Summary Judgment. The Ben-Ezras had countsforty-one (Antonio Jones-
negligence), forty-three (Antonio Jones - Consumer Protection Act), forty-six (Erika Jones- negligence),
and forty-eight (Erika Jones - Consumer Pratection Act), aspart of their Motion for Summeary Judgment.
Mr. Hanson had the following counts as part of hisMotion for Summary Judgment, count twenty-one
(Antonio Jones - negligence) and count twenty-six (Erika Jones - negligence).
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have notice or knowledge of any lead-based paint a 1229 North Central Avenue. Petitionersfileda
Response to al three Motions for Summary Judgment.

A hearing was held on all open motions on December 4, 1996 before the Circuit Court for
BdtimoreCity. At the hearing, petitionerssubmitted asto Mr. Hanson' sMation to Dismiss countstwenty-
two, twenty-three, twenty-four, twenty-five, twenty-seven, twenty-e ght, twenty-nine, andthirty. The
Circuit Court signed an order on December 11, 1996 granting that Motionto Dismiss® ThethreeMations
for Summary Judgment filed by Mr. Hanson, Consumer Management, and the Ben-Ezraswerethen
argued. Attheend of thehearing, the Circuit Court alowed petitionersfifteen daystofilearesponseto
Mr. Hanson' sReply to petitioners Reply to the Motion for Summary Judgment. The Circuit Court, on
December 5, 1996, 3gned an Order that granted Consumer Management’ sMation for Summeary Judgment
on countsfifty-oneandfifty-ax. TheOrder aso stated in ahandwritten passage by the Circuit Court on
the bottom of the Order that “[i]tisfurther ordered that defendant’ smotion for judgment on theissue of
negligenceisdenied astherearedisputesregarding thematerid issuesof noticeand opportunity to cure”®

After saverd pleadingswerefiled by both petitionersand Mr. Hanson regarding Mr. Hanson's

Mation for Summeary Judgment, the Circuit Court, with the Honorable John Carrall Byrnespresding, held

1 Other Motionsto Dismiss had been granted previoudy. TheMationsto Dismissarenot before
the Court.

2|t gopearsfromtherecord that the Circuit Court judge made amistake when granting Consumer
Management' sMation for Summeary Judgement. TheOrder Sated thet the motion wasfor countsfifty-one,
fifty-three, fifty-four, andfifty-ax. Thejudgegranted summary judgment on countsfifty-oneandfifty-gx.
Thejudgewroteon the Order that summary judgment on the negligence countswas denied, however, the
Judge granted summary judgment on count fifty-one. Countsfifty-one andfifty-four werethenegligence
counts againgt Consumer Management. Summeary judgment was denied for count fifty-three; thiswasa
Consumer Protection Act count.
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asecond hearing on the three Motionsfor Summary Judgment.#* The Circuit Court granted thethree
Moationsfor Summary Judgment, finding that the respondentshad not received notice of thelead-based
paint flaking, peding, or chipping intherow house. The petitionersfiled aMation to Alter or Amend
Judgment on October 15, 1997. This motion was denied by the Circuit Court.

Petitionersfiled aNotice of Apped to the Court of Specid Appeason December 31, 1997.
Petitionerswererequired to dismissthisfirst gpped becausetherehad not beenafind judgment in repect
to BBG Management. At ther request, the Circuit Court granted adismissd, without prgudice, asto BBG
Management, and petitionersfiled atimdy Noticeof Apped to the Court of Specid Appedson May 27,
1999.

Theopinion filed by the Court of Specia Appealson Apil 27, 2000, ffirmed the decision of the
Circuit Court for Bdtimore City granting therespondents Motionsfor Summeary Judgment. TheCourt of
Specid Apped sdatedthat “[i]nsum, gopd lants[ petitionerd falledto produceevidencesufficent toprove
that appellees [respondents] knew or should have known of deteriorated paint at the Premises, and
therefore, thetrid judgewaslegdly correct when he granted summary judgment in favor of the gppdless”

Petitioners filed a Petition for Writ of Certiorari, which we granted.

% Judge Byres did not preside over thefirs motionshearing. Petitioners assarted that thismations
hearing was only on Mr. Hanson’ sMation for Summeary Judgment because the judge presiding over the
firg hearing had dready ruled on Consumer Management’ sMation for Summary Judgment andthejudge
wasgoing to, but had nat yet, ruled onthe BentEzras Mation for Summeary Judgment. Judge Bymesheld
that hewould hear arguments on the Motionsfor Summary Judgment from al three respondents. Judge
Byrnesfound that the judge had not ruled on the Mationsfor Summary Judgment from Mr. Hanson and
theBen-Ezras. Judge Byrnesd so found that the Order granting part of Consumer Management’ sMation
for Summary Judgment wasambiguousand that if summary judgment isgranted asto Mr. Hansonand the
Ben-Ezras, the principals, then it would be “ridiculous’ to keep in Consumer Management, the agent.
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Discussion

We hold that the Circuit Court for Batimore City and the Court of Specid Apped simproperly
resolved genuine disputes of materid fact in this casein granting summary judgment to the respondents
Wewill ook a the standard for gpplying summary judgment and condder how thefactsof thiscasewere
considered pursuant to that standard.

A. Standard for Summary Judgment

Thetrid court, in accordance with Maryland Rule 2-501(e), shdl grant amotion for summary
judgment “if themotion and response show that thereisno genuine dispute asto any materid fact and that
the party inwhaosefavor judgment isentered isentitled to judgment asametter of law.” Inreviewing the
grant of asummary judgment mation, we are concerned with whether adigpute of materia fact exigs.
Williamsv. Mayor & City Council of Baltimore, 359 Md. 101, 113, 753 A.2d 41, 47 (2000);
Hartford Ins. Co. v. Manor Inn of Bethesda, Inc., 335 Md. 135, 144, 642 A.2d 219, 224 (1994);
Grossv. Sussex, Inc., 332 Md. 247, 255, 630 A.2d 1156, 1160 (1993); Beatty v. Trailmaster
Prods,, Inc., 330 Md. 726, 737, 625 A.2d 1005, 1011 (1993); Arnold Developer, Inc. v. Collins,
318 Md. 259, 262, 567 A.2d 949, 951 (1990); Bachmann v. Glazer & Glazer, Inc., 316 Md. 405,
408, 559 A.2d 365, 366 (1989); King v. Bankerd, 303 Md. 98, 110-11, 492 A.2d 608, 614 (1985).
“A materid factisafact theresolution of whichwill somehow affect the outcome of the case” King, 303
Md. at 111, 492 A.2d at 614 (citing Lynx, Inc. v. Ordnance Prods,, Inc., 273 Md. 1, 8, 327 A.2d
502, 509 (1974)). “[A] digoute asto facts reating to grounds upon which the decison isnot resed isnot
adispute with respect to amaterial fact and such dispute does not prevent the entry of summary

judgment.” Salisbury Beauty Schs. v. Sate Bd. of Cosmetol ogists, 268 Md. 32, 40, 300 A.2d
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367, 374 (1973).

The purpose of the summary judgment procedureisnot to try the case or to decidethefactual
disputes, but to decide whether thereisanissue of fact, whichis sufficiently materid to betried. See
Goodwich v. Snai Hospital of Baltimore, Inc., 343 Md. 185, 205-06, 680 A.2d 1067, 1077
(1996); Coffey v. Derby Steel Co., 291 Md. 241, 247, 434 A.2d 564, 567-68 (1981); Berkey v.
Ddlia, 287 Md. 302, 304, 413 A.2d 170, 171 (1980). The hearing on amotion for summary judgment
IS not to determine disputed facts but to determine whether there are disputed facts. Sumner v.
Travelers Indemnity Co., 235 Md. 480, 483, 201 A.2d 775, 777 (1964) (quoting Carroccio V.
Thorpe, 222 Md. 38, 43, 158 A.2d 660, 662 (1960)). Thus, once the moving party has provided the
court with sufficent groundsfor summeary judgment, thenonmoving party must produce sufficent evidence
tothetrid court that agenuine dispute of amaterid fact exists. See, e.g., Hoffman Chewrolet, Inc. v.
Washington County Nat'| Sav. Bank, 297 Md. 691, 712, 467 A.2d 758, 769 (1983). On a
moation for summary judgment, the evidence, induding dl inferencestherefrom, isviewed in thelight most
favorable to the nonmoving party. Natural Design, Inc. v. Rouse Co., 302 Md. 47, 62, 485 A.2d
663, 671 (1984); Doev. Bd. of Educ., Montgomery County, 295 Md. 67, 70, 453 A.2d 814, 815
(1982); Coffey v. Derby Steel Co., 291 Md. 241, 246, 434 A.2d 564, 567 (1981). If the facts
presented to thetrid court on amoation for summary judgment are susceptibleto morethan oneinference,
theinferencesmug be drawvnin the light most favorable to the person againg whom the mation ismede,
andinthelight least favorableto movant. Jamesv. Tyler, 269 Md. 48, 53, 304 A.2d 256, 259 (1973)
(quoting Lipscomb v. Hess, 255 Md. 109, 118, 257 A.2d 178, 183 (1969)).

ThisCourt hasrecently hed the opportunity to examinethegranting of summeary judgmentinalesd-
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based paint poisoning case. InBrownv. Dermer, 357 Md. 344, 744 A.2d 47 (2000), inwhichadam
of negligenceand aviolation of the Bdtimore City Housng Codewereinvolved, minor petitioners, twins,
were diagnosed with devated blood-lead levels. After being natified of theminors bloodHeed levels, the
Bdtimore City Hedlth Department ingpected the premises and issued aviolation notice to defendants, aiting
thirty violations. Plaintiffsfiled uit, alleging that defendantswere negligent and seeking damagesfor leed
paint poisoning. Defendants responded that adthough they were aware that lead-based paint was banned
and that interior surfaces of rental properties must be kept free from loose, flaking, or peding paint,
defendants were unaware of any loose, flaking, or peeling paint on the premises.

DefendantsfiledaM otion for Summary Judgment, asserting that, prior totheviolaionfromthe
Bdtimore City Hedlth Department, they (1) had no knowledge of the hazard of |ead-based paint, (2) were
unawarethat flaking and chipping paint in older houses could pose adanger to children, (3) had never
before received alead paint violation notice or had alead paint suit filed againgt them, and (4) were
unawarethat the premisescontained lead paint in adeteriorated condition. Thetrid court granted the
moation for summary judgment. It determined that therewas no evidence from which ajury could infer thet
the respondents had knowledge of the presence of |ead-basad paint beforethey were provided with notice
by the Bdtimore City Hedlth Department violation. The Court of Specid Appedlsaffirmed thedecision
of thetrid court, finding that there was no evidence to show that the defendants knew or had reason to
know that the deteriorated paint contained lead. We reversed the decision of the Court of Specia
Appedls.

Chief Judge Bell, writing for the Court, stated that:

Thus to survive summary judgment, aplaintiff aleging lead paint poisoning caused by a
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landlord’ snegligencein failing to correct adefective condition in aleased dwelling must
fird met the* reasonto know” test. Under thistest, aplaintiff must present evidencethat
edtablishesthat thelandlord knew or had reason to know of acondition on the premises
posing an unreasonable risk of physical harm to persons in the premises. See
Restatement § 358(1)(b) (“knows or has reason to know of the condition”)
(emphasisadded). Thefact that adefendant isalandlord or engagesinacertaintradeis
not enough to meet the reason to know sandard. Some evidencethet, by virtue of those
facts, the defendant hasknowledge sufficient to support an inferenceof knowledge of the
condition isrequired. [Richwind Joint Venture 4 v. Brunson, 335 Md. 661, 677, 645
A.2d 1147, 1154-55 (1994)]. It followsthat, in order to present the question of the
respondents negligenceto thejury in alead poisoning negligence action based upon a
violation of the gatutory dutiesin 88 702 and 703 [of the Batimore City Housing Code,
as is the case sub judice, all that a plaintiff must show in order to satisfy the
reason to know element is that there was flaking, loose or peeling paint and
that the defendant had notice of that condition. It need not be shown that the
flaking, loose or peeling paint was |ead-based.

Onceit is established that the landlord has reason to know of the defective
condition, i.e., theexistence of flaking, loose or pedling paint, a plaintiff must present
facts that establish that he or she or a landlord of ordinary intelligence with
the same knowledge, should realize the risk of lead poisoning. Thetest at this
dageisoneof foresaeahility; it encompasses what aperson of ordinary prudence should
redlize, not what he or she actudly did know or redize. Thus, theonly question for the
court to decide at the summary judgment stageiswhether theleed-based paintinjury is
without, or within, the range of reasonable anticipation and probability.

Id. &t 361-62, 744 A.2d at 57 (emphasisadded). Chief Judge Bell, applying thefactsin Brown to the
test, went on to state that:

In the case sub judice, the first prong of the test is clearly satisfied. The
petitioners mother testified thet she complained to therespondentsabout the deteriorating
condition of the paint well before the petitionerswereborn. Therespondents of course
deny receiving notice of the condition. Accepting the petitioner’ s explanaion astrue, as
thelaw requiresthetrid court to do, we concludethat agenuinedispute of materid fact
exists regarding the landlords' knowledge of the dangerous condition.

Thesecond prongisaso stidfied. Thelead poisoning injury aleged hereiswithin
the range of reasonabl e anticipation and probability. . . . Moreover, the respondents
acknowledged that they were aware of the Batimore City and Maryland State laws
banning lead-based paint, and of the City ordinancesthat required renta propertiestobe
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kept in ahabitable condition, including requiring the interior surfacesto be kept free of

loose, flaking or peding paint. Under thesedreumdtances, we hold thet ajury could find

that areasonably prudent landlord would redlize, after recaiving notice, thet flaking, loose

or peding paint presentsan unsafe or dangerous condition and thuswould investigateand

correct thecondition. Theeffectivenessof thehousing codein promoting hedth and sefety

would be saverdy undermined if landlordswere permitted to use lack of knowledgethet

theflaking paint was|ead-based paint asadefense against civil liability for injuries

proximately caused by their failure to comply with the law.
Id. at 367-69, 744 A.2d at 60-61 (footnotes omitted).
B. Facts Applied to the Standard for Summary Judgment

Asdated, supra, when congdering the granting of summeary judgment we examinethefactsand
theinferencesderived from theevidencein thelight mogt favorableto the nonmoving party, whichinthe
casesubjudice, ispetitioners. Looking at the facts and applying them to the standard for summary
judgment set forth by thisCourt in Brown v. Dermer, themaotion for summary judgment inthe casesub
judiceshould have been denied. Initsopinion, the Court of Specid Apped slooked at theindividud facts
inisolaioningtead of inthetotdity of thedrcumgtancesand dso falled tolook at thefactsinthelight most
favorable to the nonmoving party.

The respondents, in the case sub judice, contend that they did not recel ve adequate notice from
petitioners. Petitioners, intheir briefsto thisCourt and at ord argument, advanced threefactsthat were
beforethelower courtsthat they think, with reasonableinferences, if believed by that trier of fact, would
sufficiently establish that respondents had notice of chipping or flaking paint conditionsinthehouse. The
factsarethat: (1) Ms. Holmestestified that she called Consumer Management one month before her
children tested positivefor devated levelsof leadin their blood and requested paint, (2) Mr. Holmes

tedtified that aman, who appeared to be drunk, showed up at the row house stating that he wasfrom
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maintenance and wasthereto paint, and (3) Ms. Holmestestified that she cdled Consumer Management
after her childrentested positivefor devated lead poisoning and told Consumer Management about her
children’ stests.

In addressing the two phone calsfrom Ms. Holmes to Consumer Management, the Court of
Specid Appedslooked a the phonecdlsindividualy and without applying the most favorableinference
to petitioners. The Court of Special Appeals stated that:

Appdlants maintain that Carrie Holmes scall to the management company
requesting paint was sufficient to dert the Consumer Management Corporation and the
landlord of the defectivecondition. Thisargument iswithout merit. AsMs. Holmes
described thiscdl inher deposition, she could have been requesting paint for numerous
reasons, none of which would lead the appelleesto infer that the Premises contained
Oeteriorated paint. For example, Ms. Holmesmay have wanted to repaint her homein
order to cover gansor to dter the color scheme. According to her deposition tesimony,
Ms Holmesdid not inform theagent of Consumer Management Corporationwithwhom
shepokethat sheneeded new paint becauise her existing paint waseather chipping, loose,
flaking, or peeling. Without information in addition to amere request for paint, the
management company had noway of knowing thet the existing paint (which, a most, was
three years old) had deteriorated.

Likewise, Consumer Management Corporation’ sknowledge thet the children hed
developed lead poisoning did not give the management company reason to know of
Oeteriorated paint & thePremises. Ms. Holmesdid not accusethelandlord of having been
the cause of the poisoning and Consumer Management Corporation could not be expected
toinfer that the Premises contai ned deteriorated paint from thefact thet thechildren hed
been poisoned by lead paint. The children could have contracted lead paint poisoning
from any number of locations other than the Premises: for example, from leed paint & tharr
playground or in the homes of friends, neighbors, or relatives.

TheCourt of Specid A pped sthen examined Mr. Holmestestimony that aman had arived a Ms
Holmes house claiming to be from maintenance. The Court stated that:
Itistruethat thedrunk men did tdl Holmesthat hewas“from maintenance” but therewas

no evidenceto corroboratethat representation. Morepecificdly, therewasno testimony
thet ether Ms. Holmes or her brother had requested that their home be painted prior to
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thetimeof thevigtfromtheman“from maintenance” In addition, therewasnoindication
that any of the gppdleeshad sent apainter to the Premises. Possibly thedrunk stranger
pretended to be*from maintenance”’ in order to gain entry into the hometo later burglarize
it, given Ms. Holmes stestimony that the Premises had been broken into on numerous
occasons Because agency was not proven, whatever knowledge the ingriated man may
have gained concerning the condition of the paint at the Premises cannot beimputed tothe
appellees.

In sum, gppellantsfailed to produce evidence sufficient to prove that gppellees
knew or should have known of deteriorated paint a the Premises, and therefore, thetrid
judge was legally correct when he granted summary judgment in favor of the appellees.

The Court of Specid Appedsandyssand conclusondid not properly look at thefactsin thetotaity of
the drcumgtancesand inalight, induding all inferences, that ismos favorableto the party responding to
the motion for summary judgment.

Wefindthat when thethreemain facts put forth by petitionersareexaminedinther totdity andin
thelight most favorableto petitioners, the nonmoving party, thefactsmight satisfy atrier of fact thet the
“reasonto know” test wasmet and that petitioners hed provided sufficient notice to the respondents. We
distinguished the“reason to know” test in Richwind Joint Venture 4 v. Brunson, 335 Md. 661, 676-
77,645 A.2d 1147, 1154 (1994), when we stated that:

FHnaly, thisCourt has distinguished between “ reason to know,” whichisreguired by 8 358
[of the Restatement (Second) of Torts], and “should know,” whichis utilized in other
sections, in the following manner:

“‘Boththeexpresson*“ reasontoknow” and“ should know” areused withrespect
toexigent facts. Thesetwo phrases, however, differ in that “reason to know”
impliesno duty of knowledge on the part of the actor whereas* should know”
impliesthat the actor owes another the duty of ascertainingthefact in question.
“Reason to know” meansthat the actor has knowledge of factsfromwhicha
reasonable man of ordinary intdligence or one of the superior intdligence of the
actor would either infer the existence of thefact in question or would regard its
exigenceas so highly probablethat hisconduct would be predicated upon the
assumptionthat thefact didexist. “ Should know” indicatesthat the actor isunder
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aduty to another to usereasonable diligenceto ascertain the existence or non-
exigence of thefact in question and that he would ascertain the existence thereof
in the proper performance of that duty.’”

[Sate v.]Feldstein,[207 Md. 20, 33, 113 A.2d 100, 106 (1955)] (quoting

Restatement of Torts 8 12 cmt. a (1934)); Restatement (Second) of Torts 8§ 12.

See Landlord's Liability for Injury or Death of Tenant's Child from Lead

Paint Poisoning, 19 A.L.R.5th at 418-24.

Asdated, supra, in Brown v. Dermer, the “reason to know” test isthefirg test that aplaintiff aleging
lead poisoning caused by alandlord sfailure to correct adefective conditionin aleased dwdling must
meet. We statedin Brown, 357 Md. a 362, 744 A.2d at 57, that “[u]nder thistest, aplaintiff must
present evidence that establishesthat the landlord knew or had reason to know of acondition on the
premises posing an unreasonablerisk of physica harmto personsinthe premises” Wedso stated that
“dl that aplantiff must show in order to stisfy the reason to know dement isthat therewasflaking, loose
or peeling paint and that the defendant had notice of that condition.” 1d.

Looking at thefacts, inalight most favorableto petitioners, inthecase subjudice, petitioners
have satisfied the“reason to know” test. It was established in the deposition of Sidney C. Caplar® that
Mr. Caplan first became aware of the hazards of |ead-based paint in approximately 1980, when he
received aviolation noticefrom the Baltimore City Hedth Department for adifferent property that was
being managed by Consumer Management. Mr. Caplan statedin adepositionthat he*learned thet lead

paint was hazardous when it wasflaking, chipping, and peding.” Consumer Management, pursuant to

contractswith landlords, on bendf of landlords, provides various services, including handling dl leesing

2 Mr. Caplanisafifty percent sockholder in Consumer Management and is till activein the dally
operation of the company. Hetestified at his deposition that he was a corporate representative of
Consumer Management and that he is one of the officers of the corporation.
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arangementswith tenantsand arranging for repairsto the propertiesit manages. Consumer Management
was managing the property a 1229 North Central Avenuewhen it, on behdf of thelandlords, leased the
premisesto petitionersandthey moved in and Consumer M anagement continued to managethe property
after it was obtained by Mr. Hanson.® Mr. Caplan aso testified, in his deposition, that if tenants of
properties managed by Consumer Management caled aphone number located on the renta gpplication,
the person who answered the phone, an empl oyee of Consumer Management, was authorized to accept
complaints and authorize repairs.

Ms. Holmestedtified in her deposition that thefirst time she called Consumer Management was
gpproximately onemonth prior to her childrens testing positivefor eevated levelsof lead intheir blood

Her deposition testimony was:

Q. Thetimethat you asked for paint, thet wasafter your kidshed tested for lead paint
poisoning?

A. No. | asked for that before my children were tested for lead.
Q. Y ou mentioned that that was about a month before, is that correct?
A. Yes.

Ms Holmesdso tedtified in her depogtion that shelater called Consumer Management after her children

2 Thereis some question asto whether Consumer Management or BBG Management managed
the property when it wasfirgt obtained by Mr. Hanson. Mr. Hanson did not provide any recordsto show
that BBG Management ever managed the property and Mr. Caplan testified that he continued to manege
the property after it wassold to Mr. Hanson. In hisdeposition, Mr. Hanson aso stated thet the property
was managed by Consumer Management. Taking thefactswith the best inferencesfor petitioners, we
assume that Consumer Management managed the property for both the Ben-Ezras and Mr. Hanson.

# Asgated, supra, the children first tested positive for levated levels of lead in their blood on
October 17, 1986.
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tested postivefor lead poisoning. Shetedtified thet “[w]hen | called her, | told her my children had leed.
Shesad shedon't know how thechildren gatit. | said they get tested from thedlinic. Thatishow | knew
my children had it. That iswhen | called the Health Department.”

Mr. Holmestedtified at his deposition that he resded with Ms. Holmesin 1985-87, when Ms.
Holmeswasmaking the callsto thelandlord and her children fird tested postivefor lead poisoning. Mr.
Holmes testified that a man came to the row house to paint during thistime. Mr. Holmes testified:
Where were you when you were talking to him?

At the door.

Why was he there?

Why was he coming there?

Yes.

He was coming there to paint, he said.

Did he identify himself?

He just said that he was from maintenance, that isall. He was going to paint.
He said that he was from maintenance and he was going to paint?

Yes, that isall.

What year did he come and have this conversation with you?

> 0 » O > 0 > 0 P O PO

| don’t know, about ‘80 something, ‘86, ‘87.
Looking at thefectsinthar totdity, and thereasonableinferencestherefrom, and in thelight most
favorableto petitioners, the* reasonto know” test might be satisfied. Consumer Management, asthe

landlord' s agent, managed the property at 1229 North Centrd Avenuefor both the Ben-Ezrasand Mr.
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Hanson. Consumer Management had general knowledge of the hazards of |ead-based paint and was
authorizedto arrangefor repairsfor thelandlords. The employeesof Consumer Management who
answered the phonewereauthori zed to accept complaintsand to authorizerepairs. Ms. Holmescdled,
on two occasions, onceto request paint and then to report to the landlord that her children had tested
postivefor lead poisoning. Mr. Holmestedtified that around thistime, aman gppeared a the row house
gating thet hewasfrom mantenance and wasthereto paint. The man from maintenancethen proceeded
to scrape awall with peeling paint before leavingIn Brown, 357 Md. at 367, 744 A.2d a 60, we
held thet petitioners dlegationsthat they had made acomplaint to the landlords about the deteriorating
condition of the paint and the respondents denying recaiving the notice of the condition, wasagenuine
digoute of materid fact and stidfied the“reason toknow” test. Examining thefactsand theinferencesin
the presant casein the light most favorable to petitioners, the man from maintenance was sent to the row
house by Consumer Management because Ms. Holmes two phone calls had notified Consumer
Management that there was aproblem with the paint & 1229 North Central Avenue. Aninferencecould
be made by atrier of fact that the man from mantenance saw the paint peding onthewal; of course, atrier
of fact could aso decide not to makesuch aninference® Regardless, whether to make such aninference,
under the crcumstances of the case, wasfor thetrier of fact, not thecourt. Consumer Management, with
itsknowledge of the dangersof lead-based paint, would have been on noticethat if therewasaproblem

with the paint, it might pose arisk of physical harm to the children on the premises. Consumer

» An inference could also be made that M's. Holmes' phone calls had given Consumer
Management notice of theflaking or peding paint and that the man from maintenance wasthereto curethe
problem, which he failed to do.
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Management' snaticeis attributableto thelandlords, as Consumer Management was gpparently authorized
to act for thelandlordswhen it cameto making repairs® Aswe have sad, inferences might be made by
ajury that petitionershad peding pant in their row house and Consumer Management hed notice of the
condition through Ms. Holmes phone calls and the man from maintenance seeing the pedling paint.
Consumer Management, with their knowledge of |ead-basad paint, might haveknown thereasonablerisk
of physca harmtothe petitioners. Petitionersmay have passed the“reasonto know” test. Whether they
passed thetest, under these circumstances, wasfor thetrier of fact, not the court. Therewasagenuine
dispute of material facts as to whether Consumer Management had notice.

The second part of thetest, that we enunciated in Brown v. Dermer, isfor petitionersto present
factsthat establishthat alandlord of ordinary inteligencewith the sameknowledge, should redizetherisk
of lead poisoning. InBrown, 357 Md. a 367-68, 744 A.2d a 60-61, in finding that the second part of
the test was satisfied, we stated that:

Thelead poisoning injury aleged hereiswithin the range of reasonable anticipation and

probability. . . . Under these circumstances, we hold that ajury could find that a

reasonably prudent landlord would redlize, after receiving notice, that flaking, loose or

pedling paint presents an unsafe or dangerous condition and thuswould investigate and

correct the condition.

In Richwind Joint Venture 4 v. Brunson, 335 Md. 661, 645 A.2d 1147 (1994), we stated that:

Basad ontheevidence presented, however, thejury in theingtant case could havefound

% Philip Hanson purchased the property in March of 1987. Therewas evidenceindicating that

Consumer Management managed the property for Hanson. Consumer Management’ sknowledgeisthus
imputed to Hanson. On at least two occasions after Hanson purchased the property, testson thetwo

children indicated further elevated levels of |ead.
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that Scoken?? received actua notice of pedling paint on the premises and al'so, because

of Chodak’ sknowledge about older homes often containing lead-based paint, knew or

had reason to know that the pedling paint in thishouse was|ead-based. Upon obtaining

that knowledge, thelandlordsknew therisk pedling lead-based paint represented to the

tenant’s children.

Id. at 679, 645 A.2d at 1156.

Inthe case subjudice, based onthefactsthat, at least inferentidly, provided respondentswith
notice and Consumer Management’ sexpertise and knowledge of the dangers of |ead-based paint, Sated,
upra, aninference could have, dthough not necessarily would have, been made by thetrier of fact that
it was reasonably foreseeabl e and probable that once Consumer Management recalved the natification,
it would haveredized therisk of lead poisoningin Ms. Holmes' children. Thiswould satisfy the second
part of theBrown v. Dermer test. Theinferencesto be madewerefor thetrier of fact. The respondents

motions for summary judgment should have been denied.

Conclusion
Weholdthat thetrid court and the Court of Specid Apped simproperly gpplied thefactsof the
casesub judicein deciding whether to grant respondents M otionsfor Summary Judgment. Examining
thefacts induding dl inferences, inthelight mog favorableto the nonmoving party, petitionersmight have
satisfied thetwo-prong test that this Court enunciated inBrown. Therewereissuesof materid fact that
needed to be resolved by atrier of fact, not on motions for summary judgment.

JUDGMENT OF THE COURT OF SPECIAL

%" Sooken Management Corporation was hired to manage the property that was part of the it in
Richwind. Mark Chodak was the president of Scoken Management Corporation.
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APPEALSISREVERSED; CASE REMANDED TO
THAT COURT WITH INSTRUCTIONSTO REVERSE
THE JUDGMENT OF THE CIRCUIT COURT FOR
BALTIMORE CITY AND TO REMAND THE CASE
TOTHAT COURT FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION; COSTS IN
THIS COURT AND IN THE COURT OF SPECIAL
APPEALSTO BE PAID BY RESPONDENTS.

Concurring opinion follows:

Raker, J., concurring:

| join in the opinion of the Court with the exception of footnote 4.

TheCourt hasingppropriately exerdsedtheroleof Bar Counsd and circumvented the procedures
st forthin Maryland Rules 16-701 through 16-718 relating to the attorney grievance process. Whilel do
not defend the conduct of Petitioner’ scounsd, | believethat he should have had noticeof the complaint
agang himand the opportunity, in the gppropriateforum, to defend himsdlf. ThisCourt should not act as

Bar Counsel, hearing judge, and adjudicator.
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Judge Eldridge has authorized me to state that he joins in the views expressed herein.
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