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Thiscase arises out of apetition for post-conviction relief filed pursuant to the provisons of
Maryland Code (1958, 1996 Repl. Val., 2000 Supp.) Article 27, §§ 645A - 645J, the Post Conviction
Procedure Act. Following acourt trid in the Circuit Court for Tabot County on January 16, 1979,
Petitioner was convicted of two counts of robbery with adangerous and deadly wegpon, common law
burglary, conspiracy to commit burglary, and use of ahandgunin the commission of afdlony. Hewas
sentenced to the Maryland Divison of Correctionsfor aterm of confinement of fifty years, to be served
conscutively to sentences previoudy imposed asaresult of unrdaed Ddaware and federd charges On
direct apped, the Court of Specid Appedsaffirmed. SeeWilsonv. Sate, 44 Md. App. 318, 408 A.
2d 1058 (1979). Wilson filed this petition for post-conviction relief in 1998.

Inhispetition, Wilsonraised threegroundsfor post-conviction relief: (1) that hewasdenied due
process of law because the State suppressed favorable material evidencein violation of Brady v.
Maryland, 373 U.S. 83,83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963) and its progeny, (2) that he was
denied effective assstance of counsd, and (3) prasecutoria misconduct. Following an evidentiary heering,
the Circuit Court for Anne Arundel County* granted Wilson' s petition for post-conviction relief and
awarded him anew trid because the State did not disclose favorable materid evidence. In an unreported
opinion, theCourt of Special Apped sreversed. Wegranted Wilson' spetition for writ of certiorari, and,
becauseweagreewith the pos-conviction hearing court, weshal reversethejudgment of theintermediate

appellate court.

The case wastranderred for hearing from the Circuit Court for Talbot County to the Circuit Court
for Anne Arundel County because the circuit court judge in Talbot County recused himself.
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Westt out thefactsof the crime asrecounted by the post-conviction hearing court, supplementing
them as needed:

“On the night of February 5, 1977, the home of a used car
sdesman named Calvin Scott was broken into by two masked menwho
werearmed with guns. Theintruders gained entranceinto thehome by
firing agun through the doorway as Cavin Scott waslocking thehomefor
thenight.” In their searchof the home, the intruders discovered an old
safe. Theintrudersthen begt both Calvin Scott and hiswife, ElseMag,
until Cdvin Scott opened the safefromwhich goproximately $71,000.00
incashwasgolen. Prior totheintruders getaway, they handcuffed the
Scottsto thar iron bed frame where they remained until they werefound

the following afternoon by their granddaughter.

1 The bullet was found severa days later. It was determined that the bullet came from a German Luger pistol.

“Two to three weeks after this crime, the police received
information from an anonymous source, believed to have been the
Petitioner’ swife, that the Petitioner and Gary Reynolds may have been
involved in therobbery. OnMarch 11, 1977, the Petitioner was arrested
in Floridaon unrelated charges and several handguns were seized,
including aGerman Luger. In subssquent Sate and federd prosecutions
inHorida, the Petitioner admitted possess onand ownership of the L uger.

Furthermore, in June of 1977 the FBI determined that the Petitioner’s
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Luger fired the bullet which was recovered from the Scott’ s home.

“ThePetitioner, a histrid, testified that hewas acquainted with
the Maryland areaand that in late January or early February, 1977, he
metwith Cableand Reyndlds. Hefurther testified thet he sold hisGerman
Luger pistol to Cablewho wasinterested in and collected gunsfrom
WorldWar [I. ThePetitioner testified thet thiswasthe only contact that
he ever had with Cable. The Pdtitioner’ sfamily tedtified that hewasat a
party in Boston on the night of the robbery.

“OnMay 18, 1977, Harkum gave astatement to the State’ s
Attorney for Talbot County which was read into evidence at the
Petitioner’ strid. In hisstatement, Harkum, who worked with Calvin
Scott asaused car sdesman, admitted thet hetold Cablethat thevictim,
Cavin Soott, kept large amounts of cashinhishome. Haokum dso sad
that Cablewasinvolved inthe Scott robbery. Harkum described Cable
asamean of violent propengtieswho subsequently proposad that Harkum
joinhiminather crimina undertakings Harkum added thet hewas drad
of Cable. Harkum had noinformation or knowledge about the Petitioner
or Reynaldsbut proffered that he had been given theimpresson by Cable
that a‘Wayne Morris and/or a‘Larry Mears may aso have been

involved in the robbery.™

2 The record does not reveal any follow-up investigation by the State of Wayne Morris who died prior to the
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trial, or of Larry Mears, who ‘had suddenly shown up with $25,000 in cash to buy aboat.” Wilson v. Sate,
44 Md. App. 318, 321 (1979).

“Cable, abouncer at anight club in the Annapolis area, aso
tedtified for the State. Hetedtified thet while hewasin Horidain autumn
of 1976, he met with Reynoldsin order to plan arobbery. Threetofour
monthstheresfter, Cable sad that hehad met Reynoldsand the Petitioner
a abar inGlen Burnie. * Then on Saturday, February 5, 1977, Reynolds,
the [Petitioner] and ayoung woman named “Tammy” had cometo his
boat.” Wilsonv. Sate, 44 Md. App. 318, 322 (1979). ‘The group
drove over to Easton where Cable said he had pointed out the Scott
resdencebeforereturning to the Annapolisarea’ 1d. ‘Latethat night
Cablesaid hemet with thetrio again and was advised that the robbery
hed been accomplished.’ Id. Cabletedtified that hewasgiven ashare of
the proceeds from the robbery for the role he played.”

Prior totrid, Petitioner filed awritten request for discovery and ingpection, specificaly requesting
informationregardingal personswho had been offeredimmunity, favorableconsderation, lesser pless, or
other agreementsin return for their testimony, information, or documents. The Stat€ sresponseto that
request was“not discoverable”  No copy of any written pleaagreement was ever produced by the Sate.

Attrid, Cablemedereferenceto apleaagresment that hehad withthe Siate. Hetestified ondirect
examination that hewaspresently injail on pretria detention and that he had not yet gonetotrid onthe
chargesarigng from hisinvolvement in theingant crime. Hetestified that “in return for testifying, the

chargesagaing him [would be] amended to two counts of conspiracy to commit armed robbery and that
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[hig] total sentence [would be] afiveyear sentence” Additiondly, he testified that unrdated drug and
weapon chargesin other jurisdictionswould not be pursued by the State. When the subject aroseon
cross-examination, Cablestated that his understanding was based on awritten pleabargain agreement,
negotiated by his attorney, who was present during his testimony.

Co-defendant James P. Harkum a so testified for the State at Petitioner’ strid, and headso mede
referenceto apleaagreement withthe State. Harkum tetified that he had not been detained prior to trid
and had not yet gonetotrial. Hetestified that, in exchangefor histestimony against Petitioner, his
“arangementswith the Sate” werethat hewould recaivejal time of an unknown duration and possible
probation.

OnJanuary 20, 1979, Ptitioner was convicted by ajury in the Circuit Court for Tabot County
of two countsof armed robbery, burglary, conspiracy to commit burglary, and theuse of ahandguninthe
commissonof acrimeaf violence. Hewas sentenced to aterm of incarceration of fifty years, tobesarved
consecutive to unrelated Delaware and federal sentences.

Harkum entered aguilty pleato asingle count of hisindictment on January 24, 1979. Pursuantto
awritten plea agreement, Harkum was sentenced to aterm of incarceration of twenty years, all
suspended, with fiveyearsof probation. At Harkum'’ s sentencing hearing, atwo-page psychologica
report, prepared by Dr. Grumpdlt, wasincluded with his pleaagreement in the hearing transcript. The
report noted that Harkum had been Dr. Grumpdt' s patient Snce August 16, 1977 and that he had been
diagnosed with paranoid schizophrenia. The report dso stated that Harkum was* confused and had
numerousloose assodiaions’ and thet herequired “ medication to kegpin touchwith redity.” Duringthe

hearing, Harkum a so testified that he had been hospitalized for mental hedlth trestment and under thecare



of apsychiatrist.

OnFebruary 9, 1979, Cableentered aguilty pleatoasingle count of hisindictment, also pursuant
to awritten pleaagreement. Based on a sentence recommendation joined by the State and defense
counsdl, the court imposed afive-year sentence, all suspended, with credit for 349 days of pretria
detention, and four years of probation. Cable was thereafter immediately released from custody.

Petitioner gppealed to the Court of Specia Appedls, aleging ondirect gpped thet thetrid court
hed eredinfaling to ingruct thejury properly on reasonable doulbt, that thetrid court hed erred inrefusing
to dlow himto ddiver hisown closing argument, that the jury verdicts were coerced by the time limit
imposed by the court on ddliberations, that the burglary verdict was coerced by the court’ ssupplemental
jury ingruction, that amotd registration card wasimproperly admitted asabusnessrecord, and that he
wasdenied afair andimpartia trid because of thecircumstancesof hispretrid detention, hisextradition
to Maryland, and thecourt’ srefusa to grant him a.continuance.? The Court of Specid Appedsaffirmed.
SeeWilsonv. Sate, 44 Md. App. 318, 408 A. 2d 1058 (1979). This Court denied his petition for
certiorari. See Wilson v. Sate, 287 Md. 758 (1980).

OnMarch 25, 1998, Petitioner filed thispetitionfor post-convictionreief. OnMarch 26, 1999,

At the outset, we make clear that weare disturbed about the amount of time that has el gpsed
between Petitioner’ strid and thefirgt timethat hehasraised hisBrady daimshbeforeany court. Although
thelegd and factua basesfor Petitioner’ sBrady damsmay have been avallableto him prior to hisdirect
appedl inthis case, the State does not argue before us, nor did the State raise the issue in the post-
conviction court, that Petitioner hasprocedurdly defaulted on hisBrady damsby falling torasethemon
direct gpped. See Okenv. Sate, 343 Md. 256, 272-73, 681 A.2d 30, 38 (1996) (holding thet the right
inquestionwassubject to the procedura default fandard and not the® intd ligently and knowingly” dandard
of waver). Sncethefactud record isnot sufficiently devel opedfor usto reach theissue of procedurd
default, and Sncethe State did not raiseit in across-petition, we resolve Petitioner’ s case on the meits.
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the Circuit Court granted post-conviction relief and granted anew trial on Brady grounds, that the
prosacutor suppressed favorable, materid evidence— namdly, pleaagreementswith Harkumand Cable,

apsychologicd report detailing information about Harkun' smentd state, and theidentity of apotentiad

witnessto rebut Petitioner’ sdibi defensewho had been unableto place Petitioner with hiscodefendants
on the night before the burglary — and ordered a new trial.

With respect to the pleaagreements, the court found that the State knowingly failed to provideful
disclosure of the agreementswith Cable and Harkum, that the undiscl osed agreementswerefavorable as
they would have provided groundsfor impeachment, and that the suppressed agreementswere materid
sncetheir suppresson undermined confidencein theverdict and created at least areasonable probability
of adifferent result. With respect to the psychologica report, the court found thet theprosecution either
knew or should have known of Harkum'smentd iliness; that the evidence regarding hisschizophreniawas
favorableto Petitioner asit would have provided strong grounds for impeachment, and thet the evidence
wasmaterid becausetherewasareasonableprobability of adifferent outcomeif theinformation had been
avalableto Petitioner. Findly, with respect to theidentity of thewitness, Mark Hall, the court found that
the State had withheld thewitness sname, that theinformation wasfavorable because thewitnesscould
support Petitioner’ salibi defense, and that the witness' sidentity was materia becausethere wasa
reasonable probability of adifferent result if thejury had heard histestimony. The court dso found, on
related grounds, that the failureto disclose the pleaagreements and the identity of the alibi witness
constituted prosecutorial misconduct that entitled Petitioner to anew trial.

The State s gpplication for leave to gpped was granted by the Court of Specid Appedss, and thet

court reversed. With respect to the pleaagreements, that court found that the jury already knew that
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Harkum and Cableweretestifying pursuant to pleaagreamentsand condluded, inlight of the other evidence
agang Petitioner, thet the potentia impeachment valueof theagreementswasnot materid to theoutcome
of thetrid. With respect to the psychologicd report, the court found thet Mr. Harkum did not present any
direct incriminating evidence against Petitioner and concluded, therefore, that, because none of Mr.
Harkum'’ stestimony harmed Petitioner, “whether Mr. Harkum could have been more thoroughly
impeachedisirrdevant.” Findly, with respect totheidentity of Mark Hall, the court found that, up until
thetimethat hetegtified a thehearing, the Statethought that Mr. Hall wasgoing to identify, not exonerate,
Petitioner and that, once he failed to do so, the witness could have been called to testify by the defense

We granted awrit of certiorari to consider the following questions raised in the petition:

|. Didthelower court err in conduding that theintentiona withholding by the State of

certainimpeachment evidenceregarding the State’ stwo accomplicewitnesses, together

with knowing perjury by the prosecutor and the witnesses asto the existence of such

evidence, wasnot sufficiently meterid to the outcome of the case and therefore harmless

error?

[I. Didthelower court err in holding that the psychiatric history of one of the State’' s

accomplicewitnesses, which history wasa so withheld from the Petitioner by the State,

wasirrdevant because the witnessdid not offer any direct incriminating evidence agangt

Petitioner?

[11. Didthelower court err inits determination that the State’ s discovery violation

concerning theidentity of aprosecution witnessdid not proximately resultin aBrady

violation?
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.

Petitioner damsthat the evidencein the record disdl oses thet the State had wrritten pleaiagreaments
with James Harkum and Peter Heinz Cable prior to their testimony a Petitioner’ strid. Petitioner further
contendsthat the State allowed both witnesses to mislead the jury by understating the favorable
condderationinthose agreementsgrantedin exchangefor ther testimony and that the State compounded
thet deception by falsdy empheasizing, in dosing arguments, the credibility of thetwo witnessesand thelack
of anything that they stood to gain by testifying againgt Petitioner. Petitioner arguesthat the combination
of lack of disclosure and mideading presentation riseto the leve of aviolation of Brady v. Maryland,
373U.S.83,83S. Ct. 1194, 10 L. Ed. 2d 215 (1963), and its progeny because Harkum and Cablewere
centrd to the State srelatively wesk drcumdantia case againg Petitioner and the subgtance of their plea
agreements could have cast serious doubt on their credibility.

The State arguesthat the pogt-conviction court erred in finding thet written pleaagreements existed
between the State and Harkum and Cable and that these witnesses|ied about the existence of these
agreements. Asafal-back postion, the State arguesthat it dicited testimony at trid concerning any
agreamentsfrom Harkum and Cable on direct examination. Thus, the State arguesthat, dthough disdosure
might have occurred lateinthecase, it did occur in aufficent timeto alow Wilson an opportunity effectively
to cross-examine Harkum and Cablein an effort to impeech their credibility. Findly, the State maintains
thet any fallureto provide pleaagreamentswas not materid because, conddering thetestimony of Harkum
and Cable, bath on direct and cross-examination, and consdering thearguments of counsd indosing, the

jury was well aware that these two witnesses were testifying pursuant to a deal.
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1.

The Supreme Court madeclear in Brady v. Maryland, 373 U.S. 83,83 S. Ct. 1194, 10L. Ed.
2d 215 (1963), that “the suppression by the prasacution of evidencefavorableto an accused upon request
violaes due processwherethe evidenceis materid dther to guilt or to punishment, irrespective of the good
faith or bad faith of the prosecution.” Id. a 87,83 S. Ct. 1194, 1196-97, 10 L. Ed. 2d 215. Inorder to
establish aBrady violation, Petitioner must establish (1) that the prosecutor suppressed or withheld
evidencethat is(2) favorable to the defense -- either becauseit isexcul patory, providesabasisfor
mitigation of sentence, or becauseit provides grounds for impeaching awitness -- and (3) that the
suppressed evidenceis material.” Warev. Sate, 348 Md. 19, 38, 702 A.2d 699, 708 (1997).
Evidencethat isobvioudy favorable must be disclosed even absent aspecific request by the defendant.
SeeMaryland Rule 4-263(a); United Statesv. Agurs, 427 U.S. 97, 110-11, 96 S. Ct. 2392, 2401,
49 L. Ed. 2d 342 (1976).

Impeachment evidence, aswell asexcul patory evidence, is“evidencefavorableto an accused.”
United Statesv. Bagley, 473 U.S. 667, 676, 105 S. Ct. 3375, 3380, 87 L. Ed. 2d 481 (1985). See
Gigliov. United Sates, 405 U.S. 150, 154, 92 S. Ct. 763, 766, 31 L. Ed. 2d 104 (1972); United
Satesv. Kelly, 35 F.3d 929, 936 (4™ Cir. 1994); United States v. Schaffer, 789 F.2d 682, 689 (9"
Cir. 1986); Ware, 348 Md. at 40-41, 702 A.2d a 709-10; Chavisv. North Carolina, 637 F.2d 213,
223 & n.14 (4™ Cir. 1980); United States v. Sutton, 542 F.2d 1239, 1241-42 (4" Cir. 1976);
Jimenezv. Sate, 918 P.2d 687, 694 (Nev. 1996); cf. Napue v. United Sates, 360 U.S. 264, 269,
79S.Ct. 1173, 1177, 3 L. Ed. 2d 1217 (1959) (holding that the prohibition against the use of false

testimony applies even whenthe evidence goesonly to the credibility of thewitnessbecausethejury’s
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assessment of credibility can be determinative of guilt or innocence).

Thefailureto distlose evidencerdaing to any understanding or agreement with akey witnessas
toafutureprosecution, inparticular, violatesdue process, because such evidenceisrdevant towitness' s
credibility. SeeGiglio, 405 U.S. at 154-55, 92 S. Ct. 763, 766, 31 L. Ed. 2d 104. The Supreme Court
explained in Giglio that, when the government dependsdmogt entirdly on thetestimony of akey witness
to establishitsprimafacie case and thewitness scredibility, therefore, isanimportant issue, “evidence of
any understanding or agreement asto afuture prosecution would berelevant to hiscredibility . . .." See
id (emphasis added). This Court underscored the same point in Ware when we concluded that “the
prosecutor’ s duty to disclose gppliesto any understanding or agreement between the witnessand the
State.” Ware, 348 Md. at 41, 702 A.2d at 710 (emphasisin original).

Thegandard for measuring themateridity of the undisd osed evidenceisdrictest if it “ demondrates
that the prosecution’ scaseincl udes perjured testimony and that the prosecution knew, or should have
known, of the perjury.” Agurs, 427 U.S. a 103, 96 S. Ct. 2392, 2397, 49 L. Ed. 2d 342. In Agurs,
the Supreme Court explained that *“a conviction obtained by the knowing use of perjured testimony is
fundamentally unfair, and must be set asdeif thereisany reasonablelikelihood thet thefa setestimony
could have affected the judgment of thejury.” 1d. SeeNapue, 360 U.S. a 272, 79 S. Ct. 1173, 1179,
3L. Ed. 2d 1217. Incaseswherethereisno false testimony but the prosecution nonethelessfallsto
disclosefavorableevidence, thesandard for materidity, in thelanguage of the Supreme Court, iswhether
“thereis areasonable probability that, had the evidence been disclosed to the defense, the result of the
proceading would have been different. A *reasonable probability’ isaprobability sufficient to undermine

confidenceinthe outcome.” Bagley, 473 U.S. at 682, 105 S. Ct. 3375, 3383, 87 L. Ed. 2d 481. See
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Kylesv. Whitley, 514 U.S. 419, 434, 115 S. Ct. 1555, 1566, 131 L. Ed. 2d 490 (1995); see also
Srickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).2 Materiality
Isassessad by consdering dl of the suppressed evidence collectively. SeeKyles, 514 U.S. at 436, 115
S.Ct. at 1567, 131 L. Ed. 2d 490. Thequedtion, therefore, “is not whether the State would have had a
casetogotothejury if it had disclosed thefavorable evidence, but whether we can beconfident thet the
jury’ sverdict would have beenthe same,” id. at 453, 115 S. Ct. at 1575, 131 L. Ed. 2d 490, whichis
determined in reference to the sum of the evidence and its significance for the prosecution. Seeid.
A. Suppression of Evidence by the Sate

Asindicated above, the Siate arguesthat it had no written pleaagreementswith Harkum and Cable
prior tothelr testimony at Petitioner’ strid. It asoargues, inthedternative, that any agreementsthat had
been reached between the State and its Sar witnesseswere portrayed accuratdy inther testimony and by
the prosecutor in closing arguments.

ThisCourt will not disturb thefactud findings of the pogt-conviction court unlessthey aredearly
erroneous. See Okenv. Sate, 343 Md. 256, 299, 681 A.2d 30, 51 (1996); Gilliamv. Sate, 331
Md. 651, 672, 629 A.2d 685, 696 (1993). The post-conviction hearing judge found asafact thet “the
prasacution arranged written pleaagreementswith both Cable and Harkum prior to the Petitioner’ strid.”

Asthe pog-conviction judge pointed out, both Harkum and Cable madereferencein ther trid testimony

*This Court hasinterpreted the reasonabl e probability standard from Strickland v. Washington,
466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), to mean a“ subgtantid possibility thet . . . the
result of [the] trid would have been any different.” Statev. Thomas, 325 Md. 160, 190, 599 A.2d
1171,1185(1992). Seeid. at 190 n.8, 599 A.2d at 1185 n.8; Bowersv. Sate, 320 Md. 416, 426-
27,578 A.2d 734, 739 (1990).
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to theexigenceof pleaagreements, moreover, Cabletestified that he hed received acopy of awritten plea
agreament. Inaddition, after the condusion of Ptitioner’ strid, both Harkum and Cable pleaded guilty and
each was given asentence, based on ajoint recommendation by the State and defense, that wasmore
favorable than that described at trial. The hearing judge’ s findings were not clearly erroneous.

The actud terms of the pleaagreementswere never disclosed to Petitioner by the State either
before or during thetrial. Therefore, this evidence was “ suppressed” within the meaning of Brady.

B. Favorable to the Accused

Clearly, the existence of any pleaagreementsbetween the State and the two key codefendant
witnesseswould have been favorableimpeachment evidencefor Petitioner. Themoreprecisequestionin
thiscase, however, iswhether, in astuation wherethewitnesses have disclosed the exigence of someform
of agreement, but the Specific terms of the agreement are unknown, and where the prosecution hasfaled
to disclosethewritten agreementsto the defense, or the accurate terms of the agreements, the agreements
themsdlves congtitute withheld favorable evidence, particularly in conjunction with their mideading
characterizations by the witnesses and the prosecutor in closing arguments.

Under thefactsof thiscase, it ishard toimaginehow the written pleaagreementswould not have
been favorableto Petitioner. Frs, while Petitioner’ strid counsd wasableto diat someinformation about
the agreementsfrom thewitnesses on the sand, he could not effectively chalengether testimony regarding
the content of those agreements, much lessimpeach their credibility, without acopy of the written
agreements. Second, as subsequent eventsindicated, the disclosure of the pleaagreements by the
witnesses on the stand was not entirely accurate, and that inaccuracy was compounded by the State' s

characterization of the agreements and the witnesses s motives to testify in closing arguments.
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The difference between the terms of the pleaagreements asrepresented a Petitioner’ strid and
their termsasactudly implemented wassgnificant. With repect to both Harkum and Cable, thejury was
led to bdlievethat the witnesseswould beincarcerated for their respective rolesin the robbery when, in
fact, both men’ s sentences were suspended just after the conclusion of Petitioner’ stria, upon the
recommendation of theState. Thespedifictermsof thewritten pleaagreementswere, therefore, favorable
to Petitioner.

In United Satesv. Schaffer, 789 F.2d 682 (9" Cir. 1986), in response to specific and general
discovery requestsregarding promisesthet the government had made to an unindicted coconspirator, the
prosacutor disclosed thecoconspirator’ sgrand jury testimony and acopy of hisimmunity agreement tothe
defense, but falled to disclosethefull extent of the coconspirator’ scooperation asagovernment informant
and the compensation for hisservices. The United States Court of Appedsfor the Ninth Circuit rgjected
the government’ sargument that its disclosure was sufficient, explaining thet the extent of the witness
cooperation with thegovernment was, by itsdlf, favorable to the defendant’ simpeachment strategy and
should have been disclosed. See Schaffer, 789 F.2d at 689 & n.7.

Furthermore, thisCourt hasheld, inthe context of theright to cross-examination guaranteed by the
Confrontation Clause of the Sxth Amendment of the United States Condtitution and Article 21 of the
Maryland Declaration of Rights, that “[w]hereawitnesshasa’ ded’ withthe State, thejury isentitied to
know thetermsof the agreement and to assesswhether the* dedl’” would reasonably tend to indicate thet
histestimony hasbeeninfluenced by biasor motivetotestify fasdy.” Marshall v. Sate, 346 Md. 186,
197-98, 695 A.2d 184, 189-90 (1997).

The State arguesthat, evenif therewas some promise of leniency for Harkum and Cableprior to
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thar tesimony, the agreements were nat findlized and thet fuller disdosure, therefore, wiould not have been
possble. Even assuming, arguendo, thet theterms of the pleaagreementsbetweenthe Stateand Harkum
and Cablewerenat findized a thetime of their tetimony, thet doesnot dleviatethe State sobligation to
distlosethematerid evidence. Infact, atentative pleabargain can be even more probative of awitness s
moativationsintedifying than afindized onebecauseit may bemorelikdy thet thewitnesswill percavethat
the agreement i s contingent upon hisor her performance onthestand. Asthe United States Court of
Appeals for the Fourth Circuit explained in Campbell v. Reed, 594 F.2d 4 (4™ Cir. 1979):

Thefact that [the witness| was not aware of the exact terms of the plea
agreement only increasesthe significance, for purposes of assessing
credibility, of hisexpectation of favorabletrestment. . . . [A] tentative
promiseof leniency might beinterpreted by awitness as contingent upon
thenatureof histestimony. Thus, therewould beagreater incentivefor
thewitnessto try to make histesimony pleasing to the prosecutor. That
awitness may curry favor with a prosecutor by his testimony was
demonstrated when the prosecutor renegotiated amorefavorableplea
agreement with [the witness] after [the defendant] was convicted.
Id. at 7-8 (internal citations omitted). See Boone v. Paderick, 541 F.2d 447, 451 (4" Cir. 1976).
Furthermore, cross-examination of the witnesses regarding inducementsto testify does not
substitute for adequate disclosure. See Reutter v. Solem, 888 F.2d 578, 581 (8" Cir. 1989); Qutton,
542 F.2d a 1243; Boone, 541 F.2d a 451 (noting that “no metter how good defense counsd’ sargument
may have been, it was apparent to the jury that it rested upon conjecture— a conjecture which the
prosecutor disputed”); Commonwealth v. Collins, 434 N.E.2d 964, 971 (Mass. 1982).
C. Material to the Defense
Arguably, themateridity of thewithheld pleabargainsinthiscase should beanayzed under the

Napue/Agurs strict standard of materiality for perjured testimony — namely, that areversal of
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Petitioner’ sconvictioniswarranted if thereis* any reasonablelikdihood thet thefd setestimony could have
affected thejudgment of thejury.” Agurs, 427 U.S. at 103,96 S. Ct. at 2397,49 L. Ed. 2d 342. For
example, inJimenez, 918 P.2d a 687, the Stat€e sjalhouseinformant denied having received any benefits
from the State in exchange for histestimony on the stand, when, in fact, the witnesswas an active police
informant, and the police had arranged for crimind chargesagaing himto bedismissed. Inthat case, the
Supreme Court of Nevadagpplied the strict sandard of materidity, characterizing theinformant’ strid
testimony as* a best inaccurateand at wordt perjury.” Id. a 694. In addition, the Massachusetts Supreme
Judicid Court recently held that any timethat, “‘ through misfeasance or nonfeasance by the prosecutor,
fasetesimony isintroduced concerning an arrangement between the witness and the prosecutor, adrict
sandard of materidity isapplied. A convictionwill beset asideif thereis“ any reasonablelikelihood thet
thefd setestimony could have affected thejudgment of thejury.””” Commonwealthv. Hill, 739 N.E.2d
670, 670 (Mass. 2000) (quoting Commonwealth v. Gilday, 415 N.E.2d 797, 803 (Mass. 1980)).

Nonethdess, we do not need to decide whether the testimony of Harkum and Cablein thiscase
condtituted testimony that the State knew or should have known was perjured, Snce the undisclosed plea
agreementsare materia to the outcome of Petitioner’ s case even under the Brady/Bagley materidity
Sandard, because we are confident thet, had the evidence been disd osad, thereisasubstantiad possibility
that the verdict in Petitioner’s case would have been different.

Wediscern severd factorsto which courts havelooked to assess materidity for the purposes of
suppressed impeachment evidence: the specificity of the defendant’ srequest for disclosureof materids,
see Peoplev. Cwikla, 386 N.E.2d 1070, 1074 (N.Y . 1979); the closeness of the case against the

defendant and the cumul ative weight of the other independent evidence of guilt, see United Satesv.
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Noriega, 117 F.3d 1206, 1219 (11" Cir. 1997); United Satesv. Amiel, 95 F.3d 135, 145-46 (2™
Cir. 1996); United States v. Payne, 63 F.3d 1200, 1210-11 (2™ Cir. 1995); In Re Pratt, 82 Cal.
Rptr. 2d 260, 276 (Cd. App. 1999); Jimenez, 918 P.2d at 693; the centrality of the particular witness
to the State' scase, see Noriega, 117 F.3d at 1219-20; Payne, 63 F.3d at 1210; Reutter, 888 F.2d
at 581, Ware, 348 Md. at 51-52, 702 A.2d & 714-15; Callins, 434 N.E.2d a 969 n.10; Jimenez, 918
P.2d at 695; the Sgnificanceof theinducement to testify, seeWare, 348 Md. at 51-52, 702 A.2d at 714;
whether and to what extent the witness s credibility isaready in question, see Noriega, 117 F.3d &
1219; Payne, 63 F.3d a 1210; and the prosecutorial emphasis on thewitness s credibility in closing
arguments, see Reutter, 888 F.2d at 582; Pratt, 82 Cal. Rptr. at 277; Ware, 348 Md. at 53-54, 702
A.2d at 715-16; Cwikla, 386 N.E.2d at 1074.

Applying thesefactors, we condudethat, had the pleaagreements between the Stateand Harkum
and Cable been disclosad to Petitioner prior to histrid, thereisasubgtantial possibility thet the outcome
in his case would have been different such that we cannot have confidencein the verdict. Therefore, the
suppressed plea agreements were material under Brady.

Hrg, asweindicated above, Petitioner madeaspecific request for thewithheld materids. Second,
the case againgt Petitioner was aclose one, and the testimony of Harkum and Cable was centrd to the
case. Cable stesimony provided theonly direct link between Petitioner and the crime, and Harkum' s
testimony corroborated Cable. Asadmitted coconspiratorsin the robbery, Petitioner’s conviction
depended uponthejury believing thet they werecoffering truthful testimony about hisinvolvement. Petitioner
was ableto offer an explanation for al of the other circumstantial evidence in the case (the ballistics

evidence and the motd regidration) and had andibi. Thejury’ sassessment of the credibility of Harkum
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and Cablewasmod likdly adetermining factor inthe guilty verdict againgt Petitioner. Asthe United States
Court of Apped sfor the Second Circuit explained: “In generd, impeachment evidence hasbeen foundto
bematerid wherethewitnessat issue’ supplied theonly evidencelinking the defendant(s) tothecrime;’
...orwherethelikdy impact on thewitness scredibility would haveundermined acritical dement of the
prosecution’scase. . .." Payne, 63 F.3d at 1210 (internd citations omitted). See Noriega, 117 F.3d
at 1219; Jimenez, 918 P.2d at 695.

Third, the suppressed pleaagreementsprovided Harkum and Cablewith asgnificant inducement
totestify fasdy. Cable, an admitted principd in the robbery, served oneyear injal. Harkum was never
incarcerated for hisinvolvement. In contragt, Petitioner was sentenced tofifty yearsof incarceration. Had
thejury known thetrue extent of the leniency being given to Harkum and Cablein exchangefor ther
testimony, it might have assessed their credibility differently.

Fourth, asweindicated above, while Petitioner’ strid counsd attempted to cross-examine Harkum
and Cableontheissue of ther credibility, thet attempt wasfar less effective than it would have been hed
he possessed thewritten pleaagreements. Because of the suppression of thisimportant impeachment
material, neither witness's credibility was effectively in question at Petitioner’ strial.

Ffth, asweasoindicated above, the State gpecificaly emphasized the credibility of Harkumand
Cableindosng arguments, mideading thejury about the potentid for their imminent incarceration and
dressing thetotd lack of motivefor ether totedtify fasdy. Thisisperhapsthemost compelling example
of themaeridity of thewithheld pleabargains. Inclosing argument, the State characterized Harkum' s
motive for testifying as follows:

Mr. Harkum, for reasonsbest known to himsaf, decided to tell about it.
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Y ou had achancetolook a Mr. Harkum, you saw him onthe
gand, not only onetime, but in the defendant’ scasefor avery long time.
And | think you probably know why Harkum cameforward. | think you
know he' sanervouskind of guy, he' sthe kind of guy that probably
couldn’'t hald thisinformationingde of him for avery long period of time.

Harkum cameforward, and hetold it al, al that heknew totell,
as he understood it.

The prosecutor also argued:

Now, let' shehonegt. Harkumisgoing to minimize, if hecan, his
involvement inthisthing, and soisMarty Cable. They’ re both caught,
they’ reboth charged, they’ reboth “in thebag”, so to pesk, andthey’re
both goingtogototrid. Theevidence, | submit, will be sufficient to
convict both of them.

With respect to Cable scredihility, the State argued: “I submit to you that Marty Cable ssatementshave
been corroborated, and you can't throw it out. He hasadmitted hisguilt. He hastold you that heisgoing
toget ajal sentence. Soyou can't throw histestimony out dl together.” Findly, initsrebutta closng
argument, the State concluded as follows:
Counsdl hastaken certain shotsat the State, indicating that the
State hasworked out some magnificent ded for Marty Cable, that the
State has paid Marty Cable off.
Wéll, ladies and gentlemen, Marty Cable has not even been
conviced yet. Hisarrangement wasthat if hewereto tedify and asis the
Sate, then the State would agree to afive-year sentence. He hasdready
served gpproximately ayear of that. Andif he sfortunate enough to be
paroled, then that’ shisgood fortune. Hehascomeforward, ashasMr.
Harkum.
Aswedated previoudy inWare, “the‘likely damage’ of the State’ ssuppression of evidencein
thiscase‘isbest understood by taking theword of the prosecutor . . . during closing argument.”” Ware,

348 Md. &t 53,702 A.2d a 715 (citationsomitted). Given that the Statewent out of itsway, incdosing
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argument, to use the mischaracterization of the pleaagreements asa pecific argument in favor of the
credibility of itskey witnesses and to rebut Petitioner’ sattemptsto impeach them, it ssems disngenuous,
a thispoint, for the Stateto assart that, had thejury known the truth about the pleaagreements, it would
not have decided Petitioner’s case differently.
Thiscaseisgrikingly smilar to Callins, 434 N.E.2d a 964. Inthat case, the Commonwed th of

M assachusetts suppressed evidence of an arrangement that it had with the key witness against the
defendant a trid, thewitnessdenied that histestimony againgt the defendant wasgiven in exchangefor
leniency athough he admitted that he hoped to recaive lighter treatment, and the prosecutor, inclosing
argument, Sressed that thewitnesswas going to recalve ample punishment for hisinvolvementinthecrime
justlikethe defendant. Seeid. at 966-67. The Massachusetts Supreme Judicial Court concluded that
the Commonwedth’ sfailure to disclose the pleaagreement and the prosecutor’ smisrepresentationsin
closng argumentseachindividudly warranted areversa of the defendant’ sconviction. Seeid. at 970-71.
The court concluded:

[ T]he prosecutor must have been ableto assesstheimpact onthejury of

knowledge of [the witness 5] chances after the defendant’ strid. His

closng remarksgivethe gppearance of careful condructionintended to

impart avery definitemeaning. . . . Theimage of [the witness] he choseto

present tothem was not that of aman who had made some arrangements

withtheauthoritiesto ensurealesser punishment. Rather, he presented

amanwho, soldly out of principle, had chosen to testify to a series of

eventswhichwouldland himin prisonfor theres of hislife. Inthislight,

[thewitness g testimony could be doakedin anauraof credibility inthe

past attributed to dying declarations.

Id. at 972 (internal citations omitted). The conclusion seems equally suited to this case.

Infailing to disclosethe pleaagreementsthat it had with Harkumand Cable, particularly in
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conjunction with the fal se testimony that they offered and the mid eading closing argumentsby the
prosecutor, the Statedid not fulfill itscongtitutionaly mandated obligationsunder Brady and itsprogeny
to discloseto Petitioner any favorable evidence maerid to hisdefense. The condtitutiond error herewas
the Stae sfallureto asis the defense by disd ogng information that might have been hdpful in conducting
cross-examination, which deprived Petitioner of afar trid. SeeBagley, 473U.S. & 678, 105S. Ct. a
3381, 87 L. Ed. 2d 481.*

JUDGMENT OF THE COURT OF SPECIAL APPEALS
REVERSED. CASE REMANDED TO THAT COURT WITH
INSTRUCTIONS TO AFFIRM THE JUDGMENT OF THE
CIRCUIT COURT FORANNE ARUNDEL COUNTY. COSTS

IN THIS COURT AND IN THE COURT OF SPECIAL
APPEALSTO BE PAID BY RESPONDENT.

“Asthe State sfailureto disclosethe pleaagreementsby itsdlf warrantsareversd of Petitioner’s
conviction, we do not reach the issue of whether it also violated Brady by failing to disclose the
psychological report regarding Harkum or the identity of Mark Hall as a potential rebuttal witness.



