I n Nancev. Sate, 331 Md. 549, 629 A 2d 633 (1993), the Court of

Appeal s changed dramatically the evidentiary | andscape of Maryl and.
In this case, we are positioned to fill in, by way of a square
hol ding, a part of the new map, and to do so in the way antici pated
by prescient dicta i n Bradleyv. Sate, 333 Md. 593, 607, 636 A 2d 999
(1994).

The appellant, M chael Stewart, was convicted by a Baltinore
City jury, presided over by Judge El sbeth Levy Bothe, of nurder in
the first degree and the use of a handgun in the conm ssion of a
crime of violence. On this appeal, the appellant raises three
contentions:

1) The State's use of a witness's prior out-
of -court statenent, ostensibly under the

authority of Nance, violated the dictates of
Spencev. Sate, 321 Md. 526, 583 A 2d 715 (1991).

2) The State wunconstitutionally failed to
provi de the defense with excul patory evi dence

as required by Bradyv.Maryland, 373 U.S. 83, 83
S. . 1194, 10 L. Ed. 2d 215 (1963).

3) The prosecutor's inproper remarks during
cl osi ng argunent prejudiced the appell ant.

On July 9, 1993, at 2872 West Lanvale Street in Baltinore,
Janmes "Man" Brandon was shot twice and killed. A key w tness was
CGeorge Booth. Approximately one nonth after the shooting, Booth
was presented with a photographic array by Detective Corey Belt.
Booth chose the appellant's photograph and identified himas the
person who shot "Man." Booth wote in his own words, "I'mpositive

that he was the one who shot 'Man,'" and then placed his initials
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and signed his nanme next to the appellant's photograph. In a
second photo array presented to him Booth again identified the
appel l ant as the shooter. Booth wote in his owm words that before
the shooting, the appellant "cane around the corner and said
"What's up?'" and then left.

During an interview conducted after the photographic array
procedure, Booth told Detective Belt that he knew the shooter as
"Mke." En route to the grand jury, Booth further indicated that
M ke' s ni ckname was "Honky Tonk." After his arrest, the appellant
hi msel f indicated that his nicknane was, indeed, "Honky Tonk."
Al t hough Detective Belt characterized Booth as not very
cooperative, Booth's statenment to the police was reduced to witing
and both initialled and signed by him

When called as a State's witness at trial, Booth turned out to

be a classic exanple of what the Nance opinion refers to as a

"turncoat w tness." Booth testified that, notw thstanding his
earlier statenents to the police, he did not recognize Brandon's
mur derer as soneone from the nei ghborhood. He further asserted
that the shooter was soneone he had never seen before. He
expl ai ned away his earlier photographic identification as sonething
that the police had "hounded hinf into doing. He simlarly
expl ai ned away his comment on the photograph, the fact of which he
acknow edged, that he was "positive" that it was the appellant who

had shot Brandon.
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Boot h acknowl edged that he had gone before the grand jury and
there testified that Mke, better known as "Honky Tonk," had
di splayed a gun to himprior to the shooting and then told himto
"take a wal k." Boot h acknow edged having testified before the
grand jury that the appellant was the shooter. He also testified,
i nexplicably, that he had told the truth before the grand jury but
t hen, on cross-exam nation, testified that the appellant was not
t he shooter.

The depl oynment was opportune for the State, through Detective
Belt, to unlinber every piece of ordnance in the Nance arsenal: 1)
Booth's extrajudicial identification of the appellant, 2) Booth's
witten and signed statenent to the police, and 3) Booth's
testinony before the grand jury. Al three salvos were then fired
in rapid succession. The appellant accepts, under Bedfordv. Sate, 293
Md. 172, 176-79, 443 A 2d 78 (1982), the first "hit," but takes
aggri eved unbrage at the second and third.

For the adm ssion of both 1) Booth's witten and signed

statenent to the police and 2) Booth's testinony before the grand
jury, Nance s threshold conditions were net. Booth was present at

the trial as an avail able witness and Booth was subject to cross-

exam nation by the appellant. Wth respect to the statenents to
the police, Nance s requirenment is that the

statenment was reduced to a witing signed or
adopted by the declarant, and the declarant is
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a wtness at trial and subject to cross-
exam nation

331 Md. at 567-68. Nance established that a prior inconsistent
statement is adm ssible as substantive evidence if the declarant
"I's subject to cross-examnation at the trial where the prior
statenent is introduced.” 331 Md. at 569.
Wth respect to the admssibility of Booth's grand jury
testinony, Nance simlarly held:
The decl arant nust al so, of course, be present
as a wtness at trial to be tested and be
cross-examned in regard to the forner grand
jury appearance and its contents.
331 Md. at 571.
In turning to the particular requirenents for the
adm ssibility of a prior statenent to the police, as an exception

to the hearsay rule, Nance was satisfied. 331 Ml. at 564-69. The

statenent to the police was based on Booth's own know edge of the

facts. It was reduced to witing by Booth hinself in his own
wor ds. It was adopted by him initialled by him and signed by
him In terns of its trustworthiness under those circunstances,

Nance hel d squarely:

W hold that the factual portion of an
I nconsi st ent out - of -court st at enent IS
sufficiently trustworthy to be offered as
substantive evidence of guilt when the
statenent is based on the declarant's own
knowl edge of the facts, is reduced to witing
and signed or otherw se adopted by him and he
IS subject to cross-examnation at the tria
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where the prior statenent 1is introduced.
(Footnote omtted.)

331 Md. at 569.
In terns of the particular requirenents for the admssibility

of Booth's grand jury testinony, as an exception to the hearsay
rul e, Nance was again satisfied. 331 Md. at 569-71. Boot h

testified under oath and subject to the penalty of perjury. H's
grand jury testinony was neticul ously recorded and transcribed. In

terms of the trustworthiness of the hearsay wunder those
ci rcunst ances, Nance r easoned:

The requirenment of a formal context such as a
judicial hearing or grand jury proceeding
assures that the declarant did i ndeed nmake the
prior statenment. There will be no doubt that
it was accurately recorded and transcri bed.
The requirenents of an oath and testinony
given under penalty of perjury discourage
lying, remnding the declarant of punishnent
by both supernatural and tenporal powers. The
formal setting, oath, and the rem nder of
perjury all convey to the declarant the
dignity and seriousness of the proceedi ng, and
the need to tell the truth . :

In sum a statenent given before a grand
jury is made in an atnosphere of formality
i npressing upon the declarant the need for

accuracy; and it wll be nenorialized in a
manner that elim nates concerns about whet her
the statenment was actually nade. (Gtation
omtted.)

331 M. at 571.

In scranbling to ward off the blows unl eashed by Nance the

appel | ant crouches behind the now rusty shield of Spencev. Sate, 321
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Md. 526, 583 A . 2d 715 (1991). It affords scant protection. Its
inefficacy in the present evidentiary world is that it is arelic
from the pre-Nance days when a prior inconsistent statement could
be used only to inpeach testinonial credibility. As an inpeaching
weapon, the prior inconsistent statenment could be unsheathed only
when the party welding it was genuinely surprised by the
"turncoat" testinony. "lnpeachnment should not be used as a sword

to place otherw se i nadm ssi ble evidence before the jury." Bradley

v. State, 333 Md. at 606. If the party sponsoring the w tness, or

asking the court to sponsor a wtness, knew in advance that
testinonial treachery was afoot, the proper defensive tactic was
sinply to refrain fromcalling the unreliable wtness.

In pure theory, the only |legitimte purpose of inpeachnent is
to avoid registering negative points, not to score affirnmative
points. 6 Lynn MlLain, Maryland Evidence 8 607.1(b), at 37 (1987)
("Evidence which is admtted to i npeach a witness cones in only to
detract fromthe witness's credibility and not as substantive proof
of the facts being litigated."). |In that sense, there is generally
no need to inpeach what can nore readily be avoided. Wen the
maxi mum | egiti mate score that the sponsor of an inconstant w tness
can achi eve, through inpeachnent, is zero, a sponsor, forewarned of
the inconstancy, can nost easily, and wth no troubl esone side
ef fects, achieve that nmaxi mum score by not putting the witness on

the stand. "lInpeachnent . . . protects a party from unfavorable
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testinmony by neutralizing that testinony." Bradleyv.Sate, 333 M. at
605. A testinonial non-event self-evidently requires no

i npeachnent .
In that sinple pre-Nance world, the prior inconsistent

statenments were never received for their substantive content.
There always lurked in the evidentiary shadows, however, the fear
t hat the inpeaching words, though not ostensibly offered for their
truth, mght nonethel ess work, consciously or subconsciously, sonme
spill-over substantive inpact on the ears of the jurors. Wly
trial advocates | eaped eagerly on every such opportunity. It was

to forestall just such exploitation and abuse of the inpeachnent
device that the limting strictures of Spence were i nposed. The

Court of Appeals described the evil it sought to ward off:

It is obvious that the prosecutor's sole
reason for prevailing on the court to call
Cole as a court's wtness was to get before
the jury Cole's extraj udi ci al hear say
statenent inplicating Spence. The prosecutor
knew that Col e's t esti nony woul d be
excul patory as to Spence. The i nescapabl e
conclusion is that the State, over objection,
prevailed on the court to call a wtness who
woul d contribute nothing to the State's case,
for the sole purpose of "inpeaching" the
Wi tness with otherw se i nadm ssi bl e hearsay.

The State concedes, as it nust, that
Detective Naylor's testinony about Cole's
statenents regarding Spence's participation
did not fall within the hearsay exception and
was inadm ssible as substantive evidence

agai nst Spence . . . The State cannot, over
obj ection, have a wtness called who it knows
wll contribute nothing to its case, as a

subterfuge to admt, as inpeaching evidence,
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ot herw se i nadni ssi bl e hear say evi dence.
(Enphasi s supplied.)

321 M. at 530. SeealsoWrightv. Sate, 89 Mi. App. 604, 598 A. 2d 1214
(1991), cert.denied, 325 Mi. 620, 602 A 2d 710 (1992).

Under the pre-Nance regine, and even today when the prior
i nconsistent statenent is offered only as an inpeachnent device,
Bradleyv. Sate, 333 Md. 593, 636 A 2d 999 (1994), there always existed
the chronic danger that the jurors mght use the statenent,
what ever the judge's adnonitions to the contrary, for a purpose
other than that for which it had been formally received. The
courts, therefore, were understandably chary about permtting the
i ntroduction of prior inconsistent statenents and sought to keep
the process as antiseptic as possible. Hence, Spence and Wright.

In such an antiseptic world, this appellant would have had an
unassailably valid conplaint. When the State called Booth as its
second wtness on the first day of trial, it was not at all
surprised that he had by that tinme becone, in the words of Nance
a "turncoat witness." Booth had already unfurled his new colors a
full twenty-four hours earlier, when testifying, under oath, at a
pretrial hearing on the appellant's notion to suppress an
identification of him nmade by Booth. At that hearing, Booth
testified that the appellant was not the shooter and that Booth had
been coerced by the police into selecting the appellant's

phot ograph fromthe array. As soon as Booth was called as a trial
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W t ness, the appellant inmmediately objected, seeking to interpose
Spence as a bar to the anticipated claim by the State of nock

surprise and consequential entitlenent to inpeach. The objection
was overrul ed.

For whatever solace it affords the appellant, we agree with
himthat if Spence applied, Spence woul d have been violated. |If the

only value at trial of Booth's witten statenent to the police and
his grand jury testinony had been to inpeach Booth's trial

testinmony, the State would have been as guilty of subterfuge in
calling Booth as it was guilty of subterfuge, in the Spence case, in

calling the witness Cole. Wre the State today still chargeable
with such indirection, the deliberate use of a ploy to get before

the jurors substantive evidence that they should not consider, the
State would call down on its head the full fury of Spence s

condemati on:

The sole value to the State from Cole's
testinmony was that it opened the door for the
"1 npeachi ng" testinmony  of Cole's prior
i nconsi stent statenment. The statenent was one
which the State knew Cole would not
acknow edge naki ng. The obvi ous purpose of
calling Cole was not because Cole would
contribute anything to the State's case, but
because Cole's testinmony would enable the
State to place Cole's prior statenment before
the jury and to call Detective Naylor to
"i nmpeach" Cole. The inproper prejudicial
effect is obvious. W nust concl ude that
Col e's statenent and Nayl or's testinony about
Col e's hearsay statenment inplicating Spence
was not offered because the State needed to
inpeach a witness it insisted be called--the
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hearsay was really being offered as evi dence
of Spence's quilt. (Enphasis supplied.)

321 M. at 530-31. Equally pertinent would have been the
i nprecation from Wright v. Sate:

Here, the State knew exactly what [the
W tness's] testinmony would be. Prior to trial
[the witness] had repeatedly told the State he
would testify . . . that he did not see
appel ant running with a gun fromthe scene of
t he shooti ng. The Court of Appeals did not

accept this "subterfuge" in Spence, and we wll
not accept it here.

89 Mi. App. at 610.

According to the pre-Nance ethos, the State's sin was in
creating a risk, wthout any necessity for such risk or any
countervailing purpose to be served, that sonething given to the
jurors only in its non-hearsay capacity mght be considered by
them in their laynen's innocence, in its hearsay capacity.
Failing to appreciate the limted purpose of inpeachnent, they
mght, in wuntutored confusion, actually consider the prior

statenents as substantive evidence of guilt.! Only necessity,

! See, e.g., United States v. Mrlang, 531 F.2d 183, 190 (4th CGr. 1975):

The introduction of such testinony, even
where limted to inpeachnent, necessarily
i ncreases the possibility that a defendant
may be convicted on the basis of unsworn
evi dence, for despite proper instructions
tothe jury, it is often difficult for them
to distinguish between inpeachment and
substantive evidence.



- 11 -
based on genui ne surprise, could ever justify even running such a

risk. That was the | esson of Spence and Wright.

I n Spencev. Sate, the prosecutor candidly expected the w tness

to testify adversely to the State, notw thstanding earlier hel pful
statenents to the police. The prosecutor, to avoid the then-
prevailing Voucher Rule, asked that the witness be called as a
court's witness for the express purpose of permtting the State to
introduce the prior inconsistent statenents for the ostensible
pur pose of inpeaching the witness's testinonial credibility:

The prosecutor indicated Cole would testify
t hat Spence was not involved, but that his
purpose for calling Cole was to get before the
jury prior out-of-court statenments Cole had
made to police officers that, in fact, Spence
was one of the perpetrators of the burglary
and robbery of Ms. Rowe. . . . The State then
requested that the court call Cole as a
court's witness since Cole was going to state
t hat Spence was not with him when the crine
was commtted, and the prosecutor wanted to
i npeach that testinony. (Footnote omtted.)
(Enphasi s supplied.)

321 Md. at 528. The prosecutor obviously had a hidden, albeit not
wel | hidden, agenda and was clearly seeking to "mlKk" the prior
statements for sonething other than nere inpeachnent. The Court of
Appeal s characterized and condemmed t he subterfuge:

This blatant attenpt to circunvent the hearsay

rul e and parade inadm ssible evidence before

the jury is not perm ssible.

321 Md. at 530.
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The heart of the thing we condemmed in Wright v. Sate was the
potential m suse of inpeaching evidence as substantive evidence of
gui l t. "[We are faced with an attenpt, by calling Day as a
court's witness, to admt an inconsistent hearsay statenent as
substantive evidence of appellant's guilt.” 89 MI. App. at 609-10.
"The prejudicial effect of Day's testinony was that it was 'really
being of fered as evidence of appellant's guilt,' not to inpeach a
Wi tness the State insisted upon being called as a court's witness."
89 Mi. App. at 610.

Al of this, however, is quite beside the point when, alaNance

the prior statenments are openly offered and received as fl at-out
substantive evidence of guilt. There is no danger that sonething
offered for one purpose will be m sused for another and ulterior
purpose. By definition, there can be no indirection or subterfuge,
for the worst that could happen to a defendant is already
officially authorized.

The change w ought by Nance was far nore than the functiona

shift from the Hearsay Rule Inapplicable to the Hearsay Rule
Satisfied. It was nore than a change fromthe use of out-of-court
utterances as evidence of inconsistency to the use of out-of-court
decl arations as the substantive equivalent of in-court testinony.

Nance also elimnated the elenment of surprise as the required

trigger for the admssibility of the out-of-court statenents, for
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the requirenment of surprise is but an attribute of the inpeachnent

function.
The Nance opi nion set out with punctilious specificity all of

the requirenents for the adm ssion of the out-of-court statenments
and nei ther nentioned nor alluded to any notion of surprise. Since
there was no |onger any danger that evidence offered for one
pur pose m ght be m sused for another, the elenent of surprise, as
an instance of necessity, had lost all relevance. | ndeed, the
provi sions of the new Mil. Rule of Evid. 5-802(a) nmake no nention of
surpri se:

The followi ng statenents previously made by
a witness who testifies at the trial or
hearing and who s subject to cross-
exam nation concerning the statenent are not
excl uded by the hearsay rule:

(a) A statenment that is inconsistent
with the declarant's testinony, if
the statenment was (1) given under
oath subject to the penalty of
perjury at a trial, hearing, or
ot her proceeding or in a deposition;
(2) reduced to witing and signed by
the declarant; or (3) recorded in
substantially verbatim fashion by
stenographic or electronic neans
cont enpor aneously with the maki ng of
the statenent.

The Rule of Nance does not incorporate the requirenent of
surprise spelled out by Spence and Wright. The requirenent of

surprise is, to be sure, still very nuch alive, even post-Nance,

when the out-of-court statenents are received in their non-hearsay
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capacity for the exclusive purpose of inpeaching testinonial
credibility. (W stress the adjective "exclusive," because even a
Nance- qual i fi ed use of a prior inconsistent statenment as substantive
evidence still retains, of course, a coincidental and residua
capacity to inpeach testinmonial credibility. Sheppardv. Sate, 102 M.
App. 571, 576, 650 A 2d 1362 (1994)).

Post-Nance, it is no longer true that a party, anticipating

that a prospective wi tness has already turned coat, wll, thereby,

be guilty of inpermssibly calling a witness "who it knows wl|

contribute nothing to its case."” Sencev. Sate, 321 M. at 530

Provi ded that Nance s express prerequi sites have been satisfied, a

party may call a witness, fully anticipating (indeed, even hoping
for) a mserable testinonial performance, for the exclusive purpose
of using that performance, or non-performance, as the |aunching pad
for the introduction of 1) evidence of a prior identification by
that wtness, 2) the witness's prior inconsistent statenent to the
police, 3) the wtness's grand jury testinony, or 4) any

conbi nati on of the foregoing. It is no longer true that such a

wi tness "contributes nothing to the case.” Under Nance, even a

perjurious witness may now, sinply by serving as a vehicle or a
medi um for the introduction of other evidence, contribute a great

deal to the case.
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Bradleyv. Sate, 333 Md. 593, 636 A 2d 999 (1994), is a post-Nance

case. It, like Nance, involved a "turncoat wi tness," one Adrian

Bradl ey, cousin of the defendant Gerrid Bradley. Adrian Bradley
had given a pretrial statenent to the police in which he recounted
a tel ephone call fromhis cousin (the defendant), in the course of
whi ch his cousin acknowl edged having stolen the robbery victins
car and, indeed, bragged about it.

By the time of trial, however, Adrian Bradl ey had had a change
of heart and deni ed ever having made such statenents to the police.
The State "was not surprised by Adrian Bradley's denial." 333 M.
at 597. It fully anticipated his trial performance. First setting
him up by eliciting from him his repudiation of his earlier
statenents to the police, the State then called a detective to
i npeach Adrian Bradley's testinonial credibility. The Court of

Appeal s relied on Sencev.Sate and hel d that the el ement of surprise

was mssing and that the detective's recounting of Adrian Bradl ey's
prior out-of-court statenments for inpeachnent purposes was,
therefore, reversible error.

Judge Chasanow then very carefully pointed out, 333 M. at

607, "[JQur holding does not affect Nancev. Sate." He quoted from

Nance its threshold requirenent that an inconsistent out-of-court
statenent, to be deened sufficiently trustworthy to be offered as
substantive evidence of guilt, nust, interalia, be reduced to witing

and then signed or otherw se adopted by the declarant. Adri an
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Bradl ey's statenent to the police did not satisfy that threshold
requi rement and the out-of-court statenment in the Bradley case was,

t herefore, not received as substantive evidence of guilt. Judge

Chasanow pointed out, however, that if a prior out-of-court
statenent had satisfied Nance s threshold requirenents, it would

have been adm ssi bl e as substantive evidence, notw thstanding the
denonstrat ed absence of any el enment of surprise:

Had Adrian Bradley's prior statenent been
reduced to witing and signed. thus making it
adm ssible as substantive evidence rather than
solely inpeachnent evidence, it would have
been adm ssible. In the instant case,
however, the prior statement by Adrian Bradl ey
was not reduced to a witing and signed or
adopted by him and, thus, it was not
adm ssi bl e as substantive evidence. Detective
Sizenore sinply nade notes summarizing his
conversation with Adrian Bradley. Thus, the
only possible purpose in admtting the prior
i nconsi stent statenment was to inpeach and
t hereby neutralize Adrian Bradley's testinony
(Enphasi s supplied.)

333 Md. at 607.
In this case, Nance is controlling. Its express prerequisites

havi ng been satisfied, Booth's prior statenent to the police and

Booth's grand jury testinony were properly admtted as substantive
evidence of the appellant's qguilt. Spence is inapposite. The

State's lack of surprise at Booth's change of heart was immateri al .
The appellant's remai ning contentions will not detain us |ong.

He charges the State wwth the failure to provide the defense with

excul patory evidence in violation of Bradyv.Maryland, 373 U.S. 83, 83
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S. . 1194, 10 L. Ed. 2d 215 (1963). The whole contention swirls
about one Kevin Black, who was standing in the general vicinity of
the crime just before the fatal shooting took place. Kevin Black
took the stand as a defense witness. He testified before the jury
that he knew the appellant "from the nei ghborhood" and that the
appel l ant was not on the crime scene on the day of the shooting.
Kevin Black testified affirmatively that he saw the shooter but
that the appellant was not the shooter. He testified that when he
initially participated in a pretrial photographic identification
procedure, the police attenpted to intimdate himinto identifying
the appellant as having been at the crinme scene but failed to do
so.

Specifically at issue was a second occasi on when Kevin Bl ack
was called in for a photographic identification procedure several
months later. Kevin Black failed to pick anyone out of that second
phot ographic array even though the appellant's photograph was
i ncluded therein. The appellant now clains that the failure on the
part of the State to reveal to him the fact of that non-
identification was a Brady violation. The point is utterly w thout
merit.

Kevin Black was called as a defense witness. He was as fully
able to apprise the defense of what happened at any of the
identification procedures as was the State. On direct exam nation,

he alluded to a second identification procedure but the defense
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failed to follow up by asking himto describe it in detail. The
fact of the non-identification, noreover, was fully revealed to the

jury. This was not renotely a case involving ultimte suppression,
whi ch was the body bl ow that engaged the concern of Brady.

The appellant offers, by way of showing prejudice, the
argunment that had he known of this ostensible weakness of the
State's case, he mght, as a matter of trial tactics, have declined
to rely on an "unattractive" alibi defense, which probably

"backfired" on him Wthout angui shing further over sonething that
is denonstrably not a Brady problem we shall sinply note the
di stinction between ultinmate suppression and tactical surprise nade
by Delucav.Sate, 78 Ml. App. 395, 424-25, 553 A 2d 730, cert.denied, 316
Mi. 549, 560 A 2d 1113 (1989):

Brady and its progeny deal not, as here, wth
di scovery sufficiently tinmely to enable the
defense team to calibrate nore finely its
trial tactics but with the very different
issue of withholding fromthe know edge of the
jury., right through the close of the trial,
excul patory evidence which, had the jury known
of it, mght well have produced a different
verdict. Suppr essi on cont enpl at es t he
ultinate concealnment of evidence from the

jury, not the tactical surprise of opposing
counsel. The Brady sin is hiding sonething and
keeping it hidden, not hiding sonething
tenporarily in order to surprise soneone with
a sudden revelation. Even if the latter were
just as sinful, it wwuld be a different sin
wth a different name. The appellant seens to
be giving us a discovery issue--arguably
necessary to di scovery to assure proper trial
preparation--cl oaked as a suppression issue.
(Footnote omtted.) (Enphasis supplied.)
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We are not suggesting that there was a di scovery violation in

this case. W are sinply pointing out that that is not the issue

that is before us. The appellant urges a Brady violation. There

was no Brady vi ol ati on.

The appellant's final contention is that the prosecutor's
cl osing argunent inproperly and insensitively inpugned his honor.
He cites five instances. Wth respect to the first four of those,
however, there was no objection. There is, therefore, nothing

preserved for appellate review Sevenson v. Sate, 94 Md. App. 715,

730, 619 A 2d 155 (1993); Purohitv. Sate, 95 M. App. 566, 586, 638
A .2d 1206 (1994). Wth respect to the single instance where
objection was nade, it dealt with the State's insinuation to the
jury that the appellant "concocted" his alibi defense.

The appel l ant was not arrested until October 27, 1994, three-
and-one-hal f nonths after the day of the shooting. Notw thstanding
that three-and-one-half-nonth passage of tinme, the appellant,
i medi ately after his arrest, told the police, with certain
assurance and phenonenal power of recall, that at the tinme of the
shooting he had been with Sandra Wat ki ns, the nother of one of his
children. Sandra Watkins, however, testified that the appellant
had not been with her at the tine of the shooting. "La dane est
nmobile." She observed further that the appellant divided his tine

"between her and her rival during that period."
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At trial, the appellant was forced to switch tactics and, with
even nore phenonenal power of recall, take refuge in having been at
the tine of the shooting in the alternative conpany of Donyette
McCray, the nother of his other child. On the stand and under
oath, he glibly excused his earlier "lie" to the police by
explaining that he had had to fabricate that alibi because he "did
not want to draw unnecessary attention to Ms. McGray's house, where
he had held drugs." It did suggest a willingness to bend the
truth.

He is now sorely aggrieved that the State woul d suggest to the
jury that he would be willing to mani pulate his consorts and their
powers of nenory for self-serving purposes and that he woul d deign
to "concoct" an alibi defense. It is dispositive to note that we

cannot conceive of any rational closing argunent by the State that

woul d have done anything | ess. Wilhemv. Sate, 272 Md. 404, 412, 326

A 2d 702 (1974); Hewryv.Sate, 324 Ml. 204, 230, 596 A 2d 1024 (1991).
JUDGMVENTS AFFI RVED;

COSTS TO BE PAI D BY APPELLANT.
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