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Appellant, Maryland Disability Law Center (MDLCO),! is a
private non-profit corporation organized for the purpose of
protecting the rights of and advocating for individuals wth
devel opnental disabilities throughout Maryland. MDLC appeals from
an injunction entered by the Circuit Court for Baltinore Cty
(Kaplan, J.). Appel l ee and cross appellant is M. Wshington
Pediatric Hospital, Inc. (M. Wshington), a private, non-profit
corporation that operates a facility on Ashburton Street as part of
its continuing care program for <children with devel opnental
di sabilities. MDLC receives its responsibilities and authority
from 42 U S.C. § 6042(a)(2), M. Code (1995), § 3-1001, of the
Courts and Judicial Proceedings Article, and Executive Oder
01.01. 1986. 12 dated June 25, 1986. One of MDLC s authorized
functions is to investigate reports and all egations of abuse and
negl ect of persons with devel opnental disabilities.

I n Decenber 1992, MDLC personnel visited the Ashburton Street
facility of M. Wshington w thout apparent difficulty. M .
Washi ngton avers that, at the tine of the Decenber, 1992
visitation, MDLC had no know edge of any real or alleged abuse or
negl ect and had no basis for a probable cause determ nation that
such abuse or neglect existed. The underlying dispute arose when
M. Washington attenpted to relocate its operations at the

Ashburton site to the fornmer North Charles General Hospital. |In

IMDLC is the federally mandated protection and advocacy
entity established by the State of Maryl and by way of Executive
Order 01.01.1986.12 signed by Governor Harry Hughes on June 25,
1986.



order to relocate, M. W shington was required to obtain a
Certificate of Public Need (CON) fromthe State Resource Pl anning
Comm ssion. By letter of January 11, 1993, MDLC intervened in the
CON proceeding to oppose the relocation. In its letter, MLC
argued that the CON was unnecessary since the children should be
di scharged from M. Washington and placed in "famly settings."

M. Wishington avers that it was deceived by MLC into
supplying MDLC wth information due to the m staken belief that
MDLC was interested in serving individual patients. In response to
MDLC s opposition to M. Washington's CON application, on January
14, 1993, M. Washington pronulgated a sonewhat restrictive
protocol for further visitations by MDLC personnel. On the sane
date, M. Washington filed a conplaint seeking injunctive relief
l[imting MDLC s access to Ashburton and a declaratory judgnent
limting MODLC s rights as a Protection and Advocacy System (P&A
system). MDLC thereupon filed a counterclaim stating anong ot her
all egations that it "has received nmultiple reports of abuse and
negl ect of MDLC clients at Ashburton."™ MDLC further alleged that
it believed those reports to be reliable and that M. Washi ngton
refused to permt MDLC to investigate those reports.

The parties filed cross notions for summary judgnment, and on
March 8, 1994, the circuit court issued its Menorandum Opi ni on and
O der.

The circuit court denied M. Washington's notion for summary

j udgnment and granted MDLC s notion for summary judgnent. The court



held that MDLC is Maryland's federally mandated P&A system for
i ndi viduals with devel opnental disabilities and that it is entitled
to access to M. Washington. The circuit court then requested that
the parties endeavor to fashion a nutually acceptable plan
consistent with the <court's opinion and the Devel opnental
Disabilities Act.? The circuit court also stated that if the
parties fail to reach agreenent, the court wll conduct a further
hearing. An agreenent was not reached and, after further hearing
on March 15, 1994, the circuit court entered the order that is the
subject of this appeal. Al though the court ostensibly enjoined M.
Washi ngton, both parties appealed. The circuit court injunction,
in pertinent part, provides:

Access to facility, patients and staff

1. MDLC shall give prior notice wwthin a
reasonabl e tinme bef ore visiting M.
Washi ngt on; provi ded, however, that no prior
notice need be provided for visits during

nor mal visiting hour s. However

attorney/advocates for MOLC shall not be
required to provide the nane or other
i dentifying i nformation regar di ng t he

patient(s) with whom they plan to neet, nor
are MDLC agents to be required to otherw se
justify or explain their contacts wth
patients.

2. Wen visiting M. Wshington, MLC
may visit any building's facility utilized by
patients, including any |living quarters;
however, MDLC agents shall in no way interfere
wi th ongoi ng therapy sessions, but may secure
the name or identifying information of any

2The Devel opnental Disabilities Assistance and Bill of
Rights Act, 42 U.S.C. 88 6000 et seq.



pati ent who should seek to comrunicate with
t hem

3. M. Washington shall permt agents of
MDLC to have access to and the nost effective
communi cation possible with patients of M.
Washi ngton during nealtinmes, break tinmes, or
such tinmes and places as such patients are not
occupied in a schedul ed therapeutic activity.

4. |f MDLC so requests, M. Washington
is to nmake available a private neeting room
for use by MDLC in conferring with patients.
M. Washington shall cooperate in transporting
the patients and arranging such neetings as
requi red; however, the agents of MILC are
hereby ordered to abide by the request of any
patient to refuse or term nate such neetings.

5. M. Washington shall not require
witten retainer agreenents from MDLC before
permtting MDLC to interview a patient of M.
Washi ngt on.

6. M. Washington shall make avail able
to the legal guardians or conservators and
famly nmenbers or other representatives of the
M. Wishington patients an explanation of
MDLC s services, said explanation to be
provided by MOLC at the tinme of adm ssion of
each patient to M. Wshington and every siXx
nmont hs thereafter.

7. M. Washington shall permt staff to
talk openly with MDLC about clients of MDLC
Wth regard to any patient who is not a client
of MDLC, M. Wishington's staff need only
provide the patient's nane and room nunber,
the names of any doctor, nurse, or attendant
caring for the patient, the nane of any
guardian or legal representative, and any
ot her general non-confidential information.
Further information from staff about non-
clients shall be provided according to the
procedure for accessing patient records as
descri bed in Paragraphs 11 through 19.

8. M. Washington shall permt MLC to
do its own investigation of abuse or neglect



including interviewmng staff wtnesses as
provi ded above in Paragraph 7, pati ent
W t nesses, observing the physical environnent,
and reviewing patient records as defined in
Par agraph 11.

9. M. Washington may supply MDLC with
current schedules in effect at M. Washi ngton,
and MDLC is hereby ordered to seek to avoid
interference with such schedules as are
provided to them to the maxinum extent
possible in conjunction with their duties. It
is anticipated by the <court that MLC
i nvestigations based on reported abuse or
negl ect or probable cause shall be nade by
MDLC during normal visiting hours, and so as
not tointerfere with a schedul ed therapeutic
activity. However, if MDLC receives reports
of abuse or neglect or has probable cause to
believe that there exists conditions of abuse
or neglect during the nighttine hours or
during or at the location of therapeutic
activities, then MDOLC shall, after notice to
M. Washington, be permtted to engage in a
full and conplete investigation during those
times or at those |ocations.

10. M. Washington shall treat any
experts or consultants retained by MDLC,
whet her i ndependent contractors or enpl oyees,
just as M. Washington nust treat other MLC
enpl oyees.

Access to Records

11. For purposes of this injunction, the
term 'records' means both 'records’ as
described by 42 U S.C. 8 6042(e) and verba
responses about non-clients elicited by MLC
from M. Washington's staff which are
general | y considered the equival ent of nedical
records. In addition, 'abuse' neans (1) the
sustai ni ng of any physical injury by a patient
as a result of cruel or inhumane treatnent or
malicious act, (2) physical 1injury under
circunstances that indicate a patient's health
or welfare is significantly harmed or at risk
of being significantly harned, or (3) sexual
abuse of a patient, whether physical injuries



are sustained or not. 'Neglect' neans (1) the
w llful deprivation of a patient of adequate
food, clothing, essential nedical treatnent or
habilitative therapy, shelter, or supervision,
or (2) leaving a patient unattended, or other
failure to give proper care and attention to a
patient under circunstances that indicate that
t he patient's heal th or wel fare IS
significantly harnmed or placed at risk of
significant harm

12. MDLC shall have access to all records
at M . Washi ngton of any person wth
devel opnental disabilities who is a client of
MDLC if such person, or the legal guardian,
conservator, or other |egal representative of
such person has authorized MDLC to have such
access.

13. The followng shall constitute
satisfactory authorizations for records access
which M. Washi ngton shall accept from MDLC as
val i d:

(a) a signed and dated statenent that 'I
hereby retain the Maryland Disability Law
Center, Inc. (MDLC) to represent [nanme of
client] to fully investigate all rel evant
facts, and obtain copies of all relevant
records and ot her docunents.';

(b) a signed and dated Child in Need of
Assi stance (CINA) Order appointing MILC
or any  of its representatives to
represent a child and inspect his or her
records; or

(c) any other form that substantially
resenbles (a) or (b).

I f these authorizations refer to a specific
enpl oyee of MDLC, M . Washi ngton shall
nonet hel ess accept them as sufficient to
aut horize access by any WMLC enployee or
consultant if the person authorized is an MDLC
enpl oyee or agent.

14. MDLC shall also have access to al
records at M. Washington of any person with



devel opnmental disabilities

(a) who by reason of the nental or
physi cal condition of such person, is
unable to authorize MDLC to have such
access;

(b) who does not have a |egal guardi an,
conservator, or ot her | ega
representative, or for whom the |[egal
guardian is the State; and

(c) with respect to whom there is
probable cause to believe that such
person has been subject to abuse or
negl ect .

15. MDLC shall also have access to al
records at M. Washington of any person with
devel opmental disabilities, regardless of
whet her he or she has a legal guardian,
conservator, or other legal representative,
W th respect to whom

(a) MDLC has probable cause to believe
the health or safety of the individual is
in serious and i nedi ate j eopardy;

(b) MDLC has contacted the |egal
guardi an, conservator, or other |egal
representative;

(c) MDLC has offered assistance to the
| egal guardian, conservator, or other
| egal representative to resolve the
situation; and

(d) the legal guardian, conservator, or
other legal representative has failed to
act or refused to act on behalf of the
person with devel opnent disabilities.

16. Whenever probable <cause is a
prerequisite for MDLC s access to staff or
records at M. Washington, as specified in
Paragraphs 14 and 15, WMILC shall apply ex
parte to this Court for an order directing
staff to answer questions and/or to produce
records.



17. MDLCis not required to reveal to M.
Washi ngton the source of its know edge of
events of abuse or neglect, but the tineg,
pl ace and details of such events and identity
of the disabled individual (s) nust be set
forth in the court order.

18. If the court finds such probable
cause based on a general policy of M.
Washi ngton, as opposed to a specific instance
or instances of abuse or neglect, the court
order shall by its terms so specify and
provide seven (7) days fromits date to M.
Washi ngton to show cause why the information
sought shoul d not be nmade available to MDLC.

19. M. Washington shall provide these
records to MOLC notw t hstandi ng t he provisions
of any state |law that m ght otherw se prohibit
access to such records, including but not
limted to Ml. Health Ccc. Code Ann. § 14-501.

In this appeal, MLC raises six issues for our review as
fol |l ows:

| . Does the Circuit Court's Injunction
violate the explicit statutory | anguage of the
DD Act by elimnating a P&A systemi s authority
to investigate in response to reports and
conplaints it receives about abuse and
negl ect ?

. Does the Circuit Court's Injunction
violate the DD Act by requiring prior judicial
approval of the P&A system s abuse and negl ect
i nvestigations?

I11. Does the Circuit Court's Injunction
violate the DD Act by requiring a contested
hearing on the P&A system s probable cause
determ nation before the P&A system can
i nvestigate abuse and negl ect all egations that
i nvol ve general practices as opposed to
specific incidents?

V. Should the federal DD Act's terns "abuse"
and "neglect" be defined by reference to an
amal gam of wunrelated state statues or by
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reference to a related federal statute?

V. Does the DD Act require a federally
mandat ed P&A systemto disclose to the subject
of its i nvestigation details of t he

al | egations of abuse or neglect that pronpted
its investigation?

Vi . Does the DD Act permt a federally
mandat ed P&A  system to obt ain basi c
information about a facility's residents with
devel opnental disabilities so that it can
deci de whether there is a need to conduct a
formal investigation?

In its cross-appeal, M. Washington presents five issues:

1. Does the Act of Congress, as anended,
operate so as to pre-enpt State statutory |aw
and does it mandate the State to confer
protection and advocacy system authority over
a private hospital such as M. Washington
whi ch did not receive federal funds?

2. Does the Executive Oder of 1986 have any
ef fect upon a private hospital which is not a
unit of State governnment and can it, in
effect, operate to repeal statute |aw?

3. Does the Governor of Maryland have the
power by contract representati on or assurance,
to bind a non-party and to exenpt that non-
party fromthe application of statute | aw?

4. 1f, argquendo, the Injunction is affirned,
is court oversight of MDLC determ nations of
probable cause unlawful? Is it unlawful to
use State statutory definitions of terns used,
w thout definition, in the Act of Congress?

5. If, argquendo, the Injunction is affirned,
isit lawful to hold that a non-specific ClI NA
order is sufficient to authorize disclosure of
confidential hospital records and reports?

DI SCUSSI ON

The Devel opnental Disabilities Assistance and Bill of Rights
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Act, 42 U S.C. 88 6000 et seq. (the DD Act), is a federal |aw that
creates a

federal -state grant program whereby the

Feder al Gover nnent provi des financi al

assistance to participating States to aid them

in creating prograns to care for and treat the

devel opnental |y disabled. Like other federal-

state coopertive prograns, the Act IS

voluntary and the States are given the choice

of conplying with the conditions set forth in

the Act or forgoing the benefits of federal

[ fundi ng] .
Pennhurst State School & Hospital v. Halderman, 451 U S 1, 11
(1981). The DD Act lists conditions for the receipt of federal
funds. Section 6042 of the DD Act states that "[i]n order for a
State to receive an allotnent . . . the State nust have in effect
a system to protect and advocate the rights of persons wth
devel opnmental disabilities; . . ." 42 U S. C. 8 6042(a)(1).

To conply with 8 6042, Maryland enacted a statute to create a

P&A system M. Code (1974, 1995 Repl. Vol.), 8§ 3-1001(a) of the
Courts & Judicial Proceedings Article provides: "There shall be
provided protection and advocacy services to persons wth
devel opnental disabilities.” The governor is authorized to "nake
the designation of a unit as the offical State agency for
participation in a federal program..." M. Code (1984, 1993 Repl.
Vol ., 1994 Cum Supp.), 8 8-304 of the State Governnent Article.
By Executive order on June 25, 1986, the governor designated MDLC

as the agency responsible for the inplenentation of the State

system for the protection and advocacy of the rights of the



-12-

devel opnental |y disabled.” COVAR 01.01.1086.12

1, 2, 3
In its cross-appeal, M. Washington challenges MLC s
authority to investigate a private hospital. W shall therefore

address the cross-appeal first and consider the first three issues
t oget her.

M. Washington contends that the DD Act contains no nmandate of
authority to MOLC, that it is nerely a funding statute. To support
its assertion, M. Washington points to the Suprenme Court's opinion
in Pennhurst, wherein the Court states:

There is virtually no support for the
| oner court's conclusion that Congress created
rights and obligations pursuant to its power
to enforce the Fourteenth Amendnent. The Act
nowhere states that that is its purpose
Quite the contrary, the Act's |anguage and
structure denonstrate that it is a nere
federal -state funding statute. The explicit
purposes of the Act are sinply '"to assist' the
States through the use of federal grants to
i nprove the care and treatnent of the nentally
retarded. 8§ 6000(b) (1976 ed., Supp. I11).
Nothing in the 'overall' or 'specific' purpose
of the Act reveals an intent to require the
States to fund new, substantive rights.
Surely Congress would not have established
such elaborate funding incentives had it
sinmply intended to i npose absol ute obligations
on the States.

Pennhurst, 451 U S. at 18.

M. Washington insists that neither federal nor state |aw
gives MDLC the authority it purports to assert. The Executive
Order of Governor Hughes, effective June 25, 1986, promnul gated as

COVAR 01.01. 1986. 12, designates MDLC as the "official agency, for
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pur poses of Public Law 94-103, responsible for the inplenentation
of the State systemfor the protection and advocacy of the rights
of the devel opnentally disabled.” The Order also enpowers MDLC to
performthe duties and responsibilities to be delegated to it by
the State of Maryland Plan under Public Law 94-103. As M.
Washi ngton points out, however, there is no Maryland Pl an. The
affidavit of Jack Buffington, Chief Executive Oficer of the
Maryl and Disabilities Admnistration, filed on January 7, 1994,
states that such a docunent does not exist. M. Wshington argues
that, in the absence of a plan, MLC is an entity wthout
governnmental authority.

Upon remand of this case fromthe United States D strict Court
tothe Grcuit Court for Baltinore Gty,® the District Court stated
that MODLC "is a statewi de | egal services program designated by the
State of Maryland to provide protection and advocacy services to
protect the rights of persons with devel opnental disabilities,
pursuant to 8 3-1001(c) of the Mryland Courts and Judici al
Proceedings Article and the Devel opnental Disabilities Act, 42
U S.C 88 6000 et. seq."

Judge Kapl an, in his Menorandum Opi ni on and Order, recogni zed

that 42 U S.C 88 6000 et. seq., the Developnental Disabilities

3The instant case was initially brought by M. Washington in
the Crcuit Court for Baltinmore City. MDLC subsequently renoved
the suit to the United States District Court, and that court,
acting on the notion of M. Washington, remanded to the circuit
court on June 21, 1993.
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Act, provides that the State (receiving funds) "nust have in effect
a system to protect and advocate the rights of persons wth
devel opnental disabilities.” Judge Kaplan continued, the General
Assenbly of Maryland "has declared that '[t] here shall be provided
protection and advocacy services to persons wth devel opnental
disabilities," MI. Cs. & Jud. Proc. 8§ 3-1001(a). Section 8-304 of
the State Governnent Article authorizes the governor to 'make the
designation of a wunit as the official State Agency for
participation in a federal program...'" Judge Kaplan thereupon
held that MDLC is the protection and advocacy systemfor the State
of Maryland as required by the Federal Act.

We agree with Judge Kaplan's analysis. M. Code (1974, 1995
Repl. Vol.), 8 3-1001 of the Courts and Judicial Proceedings
Article provides, "There shall be provided protection and advocacy
services to persons wth devel opnental disabilities,” and
"'protection and advocacy services' includes the pursuit of |egal,
admnistrative, and other appropriate renedies to protect the
rights of persons with devel opnental disabilities.” In addition,
the statute states, "Protection and advocacy services shall be
provided by an entity or entities, which may include private,
nonprofit corporations, wth the authority to pursue |egal,
adm nistrative and other appropriate renedies to insure the
protection of the rights of persons wth devel opnent al
disabilities...."

The federal Devel opnental Disabilities Act, 42 U. S.C. § 6000
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et. seq. requires states that receive funds pursuant to the Act, to
have a protection and advocacy system to assist persons wth
disabilities. The General Assenbly, in 8 3-1001 of the Courts &
Judi cial Proceedings Article, has authorized the creation of an
appropriate system and the governor has by executive order
designated MDLC as the protection and advocacy system for the
State. Wile the absence of a state plan creates a void as to the
precise authority of MLC, we are convinced that MDLC has been
granted authority by the State of Maryland to exercise the degree
of authority that 42 U.S.C., 88 6000 et. seq. requires states, that
are the recipient of funds to grant to their protection and
advocacy systens.

M. Washington also contends that MDLC authority does not
extend to private hospitals. W disagree. Section § 3-1001(a) of
the Courts and Judicial Proceedings Article requires that
protection and advocacy services shall be provided "to insure the
protection of the rights of persons with devel opnental disabilities
who are receiving treatnment, services, or habilitation within this
State.” There is nothing in the DD Act that |limts such services
to persons in state hospitals. MILC, therefore, is authorized to
investigate private hospitals such as M. Washi ngton

4

M. Washington in issue four of its cross-appeal argues that

the circuit court did not err in its use of State statutory

definitions of abuse and neglect. W shall discuss this issue as
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it relates to appellant's issues.
5

In issue five, M. Washington avers that a C NA order that has
no reference to M. Washington is not a sufficient and conti nuing
authority to obtain confidential hospital records and reports. The
circuit court ordered that "a signed and dated Child In Need of
Assistance Oder (CINA appointing WMLC or any of its
representatives to represent a child and inspect his or her
records" is sufficient to enable MOLC to obtain the child' s records
fromM. Washington. M. Washington argues that sonme Cl NA orders
presented to M. Washington are old and contai ned no indication
that the court was aware of the location of the child. M.
Washi ngton insists that the circuit court erred in not requiring a
specific order of court in each instance.

Inits opposition to M. Washington's argunment, MDLC expl ai ns
that CINA orders are intended necessarily to extend for a
protracted period of time and "may continue over many years of a
child s life." Because a child my be noved from one residenti al
pl acement to anot her over the course of his or her treatnment, the
order nmust be generally worded in order to enable MDLC to obtain
necessary information from whonmever has control of the child. As
MDLC s involvenent with the child continues for as long as the
child is in need of assistance, the decision of the circuit court
in this regard is reasonabl e and necessary. W see no error.

MDLC s Appeal
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I, 1, 11, &V

The first, second, third, and fifth issues raised by MDLC are
sufficiently interrelated to permt us to consider themtogether.
MDLC initially conplains that the circuit court's injunction
violates the explicit statutory |anguage of the DD Act by
elimnating the P&A systems (MDLC s) authority to investigate
conpl ai nts of abuse and neglect. NMDLC points out that the DD Act
gi ves the P&A system "authority to investigate incidents of abuse
and neglect of persons with devel opnental disabilities if the
incidents are reported to the systemor if there is probable cause
to believe that the incidents occurred[.]" 42 U.S.C. § 6042
(a)(2)(B). O particular concern to MDLC is that the circuit
court's injunction overlooks the first prong of the DD Act, which
permts MDLC to conduct an investigation when it receives a report
of an incident of abuse or neglect. Mre inportant, MOLC conpl ai ns
that the circuit court deprived MDLC of investigatory authority by
requiring it to obtain prior judicial approval of any determnation
of probabl e cause.

M. Washi ngton defends the action of the circuit court in this
respect by suggesting that the requirenent that there be an
obj ective determnation of probable cause is not precluded by
federal |aw Further, M. Washington posits that, in the past,
when the State has expressly permtted MODLC to act on its
subj ective determ nation of probable cause, the State has given

authority in precise terns. Cting Ml. Code (1982, 1994 Repl
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Vol .), & 4-307(h)(ii) and 8§ 7-1010(b) of the Health-General
Article, M. Washington contends that, in view of its duties with
respect to safeguarding confidential records and reports, it is
appropriate that MOLC be required to convince the circuit court of
t he exi stence of probabl e cause.

Not wi t hst andi ng the concerns of M. Washington, MDLC insists
the DD Act permts a P&A system to conduct an investigation of
conplaints or reports relating to a general practice of abuse or
negl ect wi thout having to undergo a contested hearing.

It appears to us that MDLC has the better of the argunent.
MDLC explains that it only seeks authority as a P&\ to ask
questions and make an inquiry. Cbviously, it does not have proof
of abuse or neglect at the tinme it seeks to undertake an
investigation; if it had proof of abuse or neglect, no further
i nvestigation woul d be necessary.

In M ssissippi Protection & Advocacy System v. Cotten, 929
F.2d 1054 (5th Cr. 1991), the state nental retardation center in
Boswel |, M ssissippi inposed barriers on MP&A visitations. The
center permtted visitations to patients with whom MP&A had a
written retainer agreenent, but, if MP&A wi shed to interview any
other resident patients, it had to notify the |egal departnent of
the State Departnent of Mental Health at | east 24 hours in advance
of the planned visit. |If the patient had a guardi an, the guardian
woul d be contacted to grant or deny perm ssion for the interview

For patients w thout guardi ans, the patient would be asked whet her
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a neeting was desired. Oher simlar restrictions were inposed.
The District Court entered an injunction that: "(1) permtted MP&A
access to the Center's residents wwth time and place restrictions
tailored to mnimze interference with the Center's prograns; (2)
relieved MP&A of the requirenment of having a witten retainer
before interviewing a resident; (3) required the Center to provide
a private neeting roomfor MP&A' s use in advising patients of their
rights; and (4) required the Center to informthe guardi an of new
adm ttees about MP&A's services." Sinmultaneously, MP&A  was
directed not to interfere with programscheduling at the Center and
to honor a patient's request to term nate any neeting.

The Court of Appeals for the Fifth Grcuit quoted the D strict
Court's opinion as foll ows:

Defendant's view of the scope of MP&A' s
statutory function as sinply that of attorneys
avai l able to be retained by residents if they
or their guardians so desire sinply does not
square with the broad range of services
cont enpl at ed by t he [ Devel opnent al
Disabilities] Act, services that include
education and referral in addition to strictly
| egal representation. The Act not only
descri bed the range of services to be provided
by the protection and advocacy systens, it
al so states that the systens "nust have the
authority" to perform these services. The
state cannot satisfy the requirements of the
DDA by establishing a protection and advocacy
system whi ch has this authority in theory, but
then taking action which prevents the system
from exercising that authority. Def endant s’
restrictive practices have reduced MP&A' s
authority to the point that it can offer
Boswell residents only a fraction of the
services to which they are entitled.
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respect to the above passage, the Court of Appeals

W are in full accord. The mandatory
provisions of section 6042 relating to
authority to investigate incidents of abuse
and neglect are rendered nugatory by the
Center's restrictions on MP&A. §
6042(a)(2)(B). Simlarly, MP&A is prevented
from performng its statutory duty of
establishing a grievance procedure for clients
or prospective clients. 8 6042(a)(2)(D. The
regul ations are such that MP&A has virtually
no access to clients not retained prior to the
change in the regulations. Mst inportantly,
the Center's regulations render the State's
requirement to 'have in effect a system to
protect and advocate the rights of persons
wi th devel opnental disabilities' comatose if
not noribund. § 6042(a)(2).

9 F.2d. at 1059.

M . Washi ngton does not dispute the holding in Cotten, but it

contends that Cotten is inapplicable to a private institution that

receives no federal funds pursuant to the Act. W disagree. It
appears to us, for reasons already stated, that MDLC has authority
to assist all developnentally disabled persons, not only
devel opnentally disabled persons who are patients in state
hospi tal s.

The restrictions placed upon MDLC by the circuit court are
unwar r ant ed. The initial determnation of probable cause to

undertake an investigation nmust be nade by MLC. *

“'n this connecti on,

1994 Repl .
provi des t

Simlarly, MLC

it should be noted that Md. Code (1982,

Vol.) 8 4-307(h)(ii) of the Health-Ceneral Article
hat a health care provider shall disclose a nedica
record without the authorization of a person in interest to the



-21-

must be entrusted with the responsibility to evaluate any reports
that it may receive as to neglect or abuse and determ ne whet her
such reports are a sufficient basis for further investigation. The
requirement that MDLC convince the circuit court that probable
cause exists prior to having access to patients, personnel, and
records is burdensone and unnecessary. M. Washington is an
institution having the care and custody of devel opnental ly di sabl ed
persons who are entitled to the services of MODLC. O course, there
may exist a legitimate dispute as to whether MDLC s aim and goal s
are actually in the best interests of the devel opnental |y di sabl ed,
but those questions nust be addressed in other foruns. For the
pur poses this opinion addresses, MDLC has been entrusted with the
rol e of advocacy for the devel opnentally disabled, and in order to
acconplish that mssion it nust be afforded sufficient neans of
access.

This is not to say that the concerns expressed by M.
Washi ngton are not substantial. M. Washington alleges that the
real agenda of MDLC is to termnate M. Washington's invol venent
with developnentally disabled individuals and relegate such
patients to residential settings. In fact, sonme of MLC s

activities have been pointedly ainmed at curtailing M. Washington's

State designated protection and advocacy system where the
director of the systemhas certified in witing to the chief

adm nistrative officer of the health care provider that there is
probabl e cause to believe that the recipient has been subject to
abuse or negl ect.
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ability to service patients. The relative nerits of residentia
pl acenments as opposed to the hospital setting provided by M.
Washington is not for us to debate, but it is an appropriate issue
for MDLC s attention. It is apparent that MDLC s efforts to
prevent the expansion of M. Washington has thus far been w thout
success, and it is obvious that adequate residential situations
nmust be avail abl e before any consideration could be given to noving
children out of M. Washington. Despite these considerations, M.
Washi ngton cannot interfere with MDLC s ability to carry out its
responsibilities because M. Wshington is unhappy with sone of
MDLC s long term goals, or because sonme of the information which
MDLC nmay obtain in its investigation may be used for purposes
adverse to M. Washi ngton.

We hold that MLC nust have reasonable access to M.
Washi ngton's devel opnental ly disabled patients. M. Washi ngton
must provide access to | awers enployed by MDLC as well as other
prof essional s such as social workers and health care professionals.
The circuit court's injunction, by requiring MDLC to obtain
approval of the circuit court before investigating possible abuse
or neglect, is unduly restrictive. It is incunbent upon MDLC to
determ ne when probable cause exists to justify further
investigation. |In addition, MDLC nust be permtted to investigate
reports of abuse or neglect w thout prior approval of the circuit
court. It is sufficient that in those instances in which MDLC has

probabl e cause to believe that a patient has been subject to abuse
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or neglect that the director of MDLC certify, by affidavit setting
out its basis for probable cause, to the chief admnistrative
officer of M. Washington that an individual subject to MLC s
servi ces has been the victimof abuse or neglect or that abuse and
negl ect of patients is resulting from a general policy of M.
Washi ngt on.

|V

MDLC al so conplains the circuit court erred in its definition
of the terns "abuse" and "neglect."” It argues that the circuit
court erred by using definitions taken fromtwo unrelated state
statutes, Ml. Code (1984, 1991 Repl. Vol. 1994 Cum Supp.), 8§ 5-701
and 8 14-101 of the Famly Law Article. MDLC contends that the
proper definitions are those found in the Protection and Advocacy
for Mentally IIl Individuals Act of 1986 ("the PAMI Act"), 42
U S.C. 88 10801 et seq.

M. Washington argues that the trial court is correct, and the
Maryl and statutory definitions are appropriate, particularly
because they are famliar to every health care facility |licensed by
the State. In its order, the circuit court defined "abuse" as "(1)
t he sustaining of any physical injury by a patient as a result of
cruel or inhumane treatnent or malicious act, (2) physical injury
under circunstances that indicate a patient's health or welfare is
significantly harnmed or at risk of being harnmed, or (3) sexual
abuse of a patient, whether physical injuries are sustained or

not." The court defined "neglect" as "(1) the willful deprivation
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treatnent or rehabilitative therapy,
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a patient of adequate food, clothing, essential

shel ter or supervision,

medi cal

or (2)

| eaving a patient unattended, or other failure to give proper care

and attention to a patient under circunstances that

the patient's health or welfare is significantly harned,

at

any act or failure to act by an enpl oyee of a
facility rendering care or treatnment which was
per f or med, or which was failed to be
per f or med, know ngly, reckl essly, or
intentionally, and which caused, or may have
caused, injury or death to a nentally ill
i ndi vi dual and includes acts such as

(A) the rape or sexual assault of a
mental ly ill individual;

(B) the striking of a nentally il
i ndi vi dual ;

(C the use of excessive force when
placing a nentally ill individual in
bodily restraints; and

(D) the wuse of bodily or chemca
restraints on a nentally ill individua
which is not in conpliance with Federa
and State | aws and regul ati ons.

In addition, the PAMI| Act defines "neglect" as

a negligent act or om ssion by any individual
responsible for providing services in a
facility rendering care or treatnent which
caused or may have caused injury or death to a
mentally ill individual or which placed a
mentally ill individual at risk of injury or
death, and includes an act or om ssion such as
the failure to establish or carry out an
appropriate individual program plan or
treatment plan for a nentally ill individual,
the failure to provide adequate nutrition,
clothing, or health care to a nentally ill

or

i ndi cate that

pl aced

risk of significant harm"™ The PAMI| Act defines "abuse" as
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i ndi vidual, including the failure to maintain
adequate nunbers of appropriately trained
staff.

A conparison of the two sets of definitions shows, as one
woul d expect, that the "PAMI" definition favored by MLC is
tailored to fit the care and treatnent of persons suffering froma
mental illness. The selection, therefore, by Judge Kaplan of the
Maryl and statutory definitions appears to be nore suitable for
persons suffering from devel opnental disabilities. W do not
beli eve that Judge Kaplan erred in this regard.

VI

In its last issue, MDLC argues that paragraph seven of the
circuit court's injunction inproperly limts MLC s access to
information about non-clients to "general non-confidential”
information; patient's name and room nunber, caregiver's nane, and
guardian's nanme. NMDLC further contends that "[i]n requiring MOLC
to secure a judicial probable cause determ nation before further
questioning staff nenbers about non-clients, the Crcuit Court
inproperly restricted MDLC s ability to ask basic questions
designed to determ ne whether further investigation is justified
under 42 U. S.C. § 6042."

It appears that sonme of MDLC s concerns are addressed by our
holding that the circuit court erred in requiring MODLC to secure a
circuit court probable cause determ nation prior to initiating an
i nvestigation. The ~circuit court's order, in addition to

permtting MDLC to secure "basic" information with respect to
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patients who are not clients of MDLC, also provides that MDLC may
obtain "information fromstaff about non-clients . . . according to
the procedure for accessing patient records as described in
Par agraphs 11 through 19." Those paragraphs of the injunction set
out with particularity the neans of access of MDLC to patient
records. W believe that the circuit court's provisions in this
regard are appropriate in the context of this controversy and
except with respect to the necessity to obtain a judicial
determ nation of probable cause, that they are in conformty with
appl i cabl e Federal and State | aws.
SUMMARY

In summary, we hold that MDLC has authority to investigate
private hospitals as well as public facilities in furtherance of
its protection and advocacy functions on behalf of the
devel opnental | y disabled. The circuit court did not err inits use
of State statutory definitions of abuse and neglect, and the
circuit court correctly set forth the requirenments for a valid CI NA
order in relation to the acquisition of hospital records by MDLC.

The circuit court's injunction is unduly restrictive in
requiring MDLC to obtain a circuit court finding of probable cause
before permtting MDLC access to M. Washington's records and
staff. In addition, MDLC s access to infornmation with respect to
non-clients includes those instances where MDLC has probabl e cause
or reports of abuse and negl ect.

JUDGMVENT REVERSED | N PART, AS
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SET FORTH HEREIN, OIHERW SE
AFF| RMED.

CASE REMANDED FOR ENTRY OF
MODI FI ED ORDER | N ACCORDANCE
WTH THI'S OPI NI ON.

COSTS TO BE PAID ONE-HALF BY
APPELLANT AND ONE-HALF BY
APPELLEE.



