REPORTED

I N THE COURT OF SPECI AL APPEALS

OF MARYLAND

No. 1023

SEPTEMBER TERM 1999

STEPHEN HI LL

STATE OF MARYLAND

Sal non,

Byr nes,

Al pert, Paul E. (Ret'd,
Speci al |y Assi gned),

JJ.

Opi ni on by Byrnes, J.

Fil ed: Septenber 29, 2000



Appel l ant, Stephen Hill, was charged with first and second
degree assault, use of a handgun in commssion of a crinme of
vi ol ence, and carrying a handgun. A jury sitting in the GCrcuit
Court for Prince George’s County found him guilty of second
degree assault. Appel lant was sentenced to five years
incarceration with all but tw years suspended. This sentence
was |ater reduced to eighteen nonths, to be served on hone
detenti on.

On review, appellant presents the follow ng questions, which
we have rephrased slightly:

l. Did the notion court err in failing to suppress
the itens seized from appellant’s home?

1. Did the trial court abuse its discretion in
denying appellant’s notion for mstrial?

I1l. Dd the trial court abuse its discretion in
admtting “other crines” evidence?

| V. Was t he evi dence suffici ent to sustain
appel l ant’ s convi ction?

For the reasons that follow, we shall affirmthe judgnents.

FACTS AND PROCEEDI NGS

On Septenber 4, 1998, appellant purchased a 9 mllineter
handgun from the Sports Authority, a store located in G eenbelt.
Approximately five weeks later, appellant used a gun in an
attenpt to force his mathematics instructor at the University of

Maryl and into giving himan “A” for the course.



Alvaro Alvarez-Parrilla (Al varez), appellant’s instructor,
shared an office in the Mathematics Building at the University
of Maryland wth Casey Crem ns. At trial, Cremins testified
that on October 12, 1998, at approxinmately 12:00 p.m, he and
Alvarez were in their office when appell ant knocked on the door,
entered, and asked Cremins if he would excuse them Al varez
began to protest, but Cremns stated that he had to | eave anyway
and then depart ed.

Cremns returned to the office approximately fifteen m nutes

|ater and found the door closed. He knocked and, hearing no
reply, opened the door. Appellant and Alvarez were still in the
of fice. Cremins asked if they needed nore tine. Both nen

i ndi cated that they did. Cremns again left the office. He
returned approxi mately one-half hour later, and found the office
enpty.

Alvarez testified that at the tinme of the incident he was
a graduate student and teaching assistant at the University.
Appel lant was a student in one of his mathematics classes.
Alvarez stated that on Wdnesday, October 7, 1998, he gave a
m dterm exam nation, which appellant m ssed. That Fri day,
followwng the class in which Alvarez returned the exans,
appel | ant approached Alvarez and stated that he had m ssed the

m dt erm exam nation and that he needed to talk to him Al var ez



told appellant to go ahead and tell him about it, but appellant
responded that he wanted to speak with Alvarez at a later tine.
Al varez told appellant that he could cone to his office on the
fol | owi ng Monday, COctober 12.

On CQctober 12, at approximately 12:15 p.m, appellant cane
to Alvarez’s office. Alvarez testified that his office mate
Cremns, also was present and that appellant asked Cremns to
step outside. Alvarez stated that he did not think that it was
proper for appellant to ask Cremns to leave his own office.
For that reason, he told appellant that if they needed to
di scuss a personal matter, they would go el sewhere. Crem ns
then stated that he would | eave the office.

Alvarez offered appellant a seat and asked him what the
probl em was. According to Alvarez, appellant stated that he
did not want Alvarez “to be upset or surprised[,]” but that
either Alvarez was going to give himan “A” in the course or
appellant would kill him As appel l ant spoke, he raised his

jacket to reveal a pistol hanging in a holster. Appellant then

|l et the jacket drop. Al varez testified, “I feared for ny life
i mredi ately.” Appel l ant repeated that Alvarez would give him
an “A” for the class or he would kill Al varez. Appel | ant al so

stated that if Alvarez went to the police or to anyone else

appel l ant woul d di snmenber him and dunp his remains in the river.



Alvarez testified that appellant “went on and on about the
details of how he would get rid of ny body.”

At first, Alvarez responded by telling appellant that he
could not give him a specified grade in the course because he
was only a teaching assistant and others also were responsible
for grading the course work. Al varez explained that he was
trying to distance hinself, in appellant's mnd, from the
responsi bility for grading the course because he was in fear for
his life. Appel I ant asked Alvarez, “[S]o what is it that you

want nore, do you want your life or do you want to give ne an A

in the course?” When Alvarez inquired why appellant was doing
this, appellant responded, “[Tlhis is the way we nobsters
operate.” Alvarez testified that appellant also stated that

“he had decided to not do the course work and just take the easy
way out and try to get his A through threatening ne.”

Alvarez testified that, at one point, Crenmins returned to
the office and Alvarez indicated to him that they were still
busy. Alvarez explained that he did so because he was concerned
for everyone's safety. He then decided that the best approach
woul d be to accede to appellant’s demands. He told appellant to
take the exam nations for the course, and that he later would
change the grades to give him an A Appel l ant agreed to that

approach and then left the office.



Alvarez testified that he was afraid to call the police
right away because he did not know if appellant was waiting
outside his door. Alvarez waited a while and then gathered up
his books as if he were going to class. Instead, he went to see
Dr. Scott Wbl pert, the undergraduate chairman. Wen Alvarez told
Wl pert that a student had threatened him with a gun, Wl pert
call ed the police.

The University of Miryland Police arrested appellant on
Cctober 14, 1998, as he drove toward the canpus. In a search
incident to the arrest, the police recovered ten rounds of 9
mllimeter amunition from appellant’s front pants pocket.
Appellant told the officers that he also had a weapon in the

vehi cl e. From the front passenger seat, the police recovered a

gym bag, which contained a gun box. A 9 millineter sem -
automatic pistol was in the gun box. The pistol contained a
fully 1oaded magazine. Three spare mmgazines, also fully

| oaded, were in the gun box.

On the sane date, a search warrant was executed at
appel l ant’ s resi dence. Anmong the itens seized from appellant’s
bedroom were ammunition for a 9 mllinmeter handgun and a
hol ster.

Appel lant testified in his own defense. He stated that he

had asked to neet with Alvarez to discuss the exam nation that



he had m ssed and that they agreed to neet in Alvarez’'s office
on Monday, OCctober 12. Appel lant went to Alvarez's office at
the appointed tine and found Alvarez and Cremns there.
Appel lant testified that he asked if he could speak with Al varez
in private. Alvarez responded that the request was not
appropriate, because the office belonged to Cremins as well.
Cremns left the office anyhow, and appell ant sat down.

According to appellant, Alvarez engaged himin small talk.
Appellant then nentioned that he had mssed the previous
exam nation and said that he did not have a docunented excuse.
He asked Alvarez whether there was any way he could receive
extra credit or make up the exam Alvarez replied by saying
that he wanted oral sex in exchange for the extra credit.
Appel lant told Alvarez that he was “straight” and that he had
“no interest in that type of behavior.” Alvarez then told him
that he would fail the course, to which appellant replied, *“I
own a nine mllimeter and if you try that I wll shoot you.”
Appel lant also told Alvarez that he was going to withdraw from
t he course. He then left the office. Appellant stated that he
did not report what Alvarez had said to him because he was
enbarrassed about it.

DI SCUSSI ON



Appel |l ant contends that the notion court erred in denying
his motion to suppress the evidence seized from his residence
because the University of Maryland Police |acked authority to
search his home and the court failed to nake adequate findings
in support of its ruling. W will address each of appellant’s
contentions and set forth his argunments in further detail. W
begi n, however, by recounting the testinony taken at the hearing
on appellant’s notion.

St andard of Review

In reviewing the denial of a notion to suppress, we consider
only the record of the suppression hearing and not of the trial
itsel f. Trusty v. State, 308 M. 658, 670 (1987) (citing
Jackson v. State, 52 M. App. 327, 332 n.5, cert. denied, 294
Mi. 652 (1982)); Aiken v. State, 101 M. App. 557, 563 (1994),
cert. denied, 337 Ml. 89 (1995). W extend great deference to
the fact finding of the suppression court and accept the facts
as found, unless clearly erroneous. Riddick v. State, 319 M.
180, 183 (1990); Perkins v. State, 83 M. App. 341, 346-47
(1990). We nust give due regard to the court’s “opportunity to
assess the credibility of the w tnesses.” MMIlian v. State,
325 Md. 272, 282 (1992). In addition, we review the evidence in
the light nost favorable to the prevailing party, the State.
Ri ddi ck, 319 M. at 183; Cherry v. State, 86 M. App. 234, 237
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(1991). Nevertheless, as to the ultimate, conclusory fact of
whet her the search was valid, this Court nust nmake its own
i ndependent constitutional appraisal by reviewing the |aw and
applying it to the facts of this case. Riddick, 319 MI. at 183;
Perkins, 83 MI. App. at 346.

The Hearing on the Motion to Suppress

O ficer John Cassady of the University of Maryland Police
obt ai ned a search and seizure warrant for appellant’s residence.
The warrant was executed on OCctober 14, 1998. According to
O ficer Cassady, appellant’s residence was |ocated in Riverdale,
in Prince George’s County, and not on the University canpus.
The officer also stated that as a nenber of the University of
Maryl and Police force, he had Iimted police authority in Prince
Ceorge’s County. O ficer Cassady testified that any police
authority he had in Rverdale cane from the concurrent
jurisdiction agreenment between the University of Mryland Police
and the Prince George’s County Police Departnent. He was not
sure of the extent of that agreenent.

University of Maryland Police Detective Jeffrey Peters was
one of the officers who executed the warrant at appellant’s
resi dence. Detective Peters seized the itens from appellant’s
hone and, on Novenber 4, 1998, filed the return on the warrant.

Detective Peters testified that appellant’s nother was present



when the warrant was executed and that Captain G vonsky, also of
the University of Maryland Police, explained the warrant to her
and gave her the property receipt.

Detective Peters further testified that Riverdale was not
within the concurrent jurisdiction of the University of Maryl and
Police, and that two detectives from the Prince George’'s County
Police Departnment had acconpanied the University of Maryland
Police to appellant’s residence. The University of Maryland
Police actually executed the warrant, however. The nost recent
agreenment on concurrent jurisdiction between the Prince Ceorge’s
County Police Departnment and the University of Maryland Police
force was admtted into evidence.

Did the University of Maryland Police act without authority in
obtai ning and executing the search warrant for appellant's
resi dence?

Appel | ant argues that the University of Mryland Police did
not have authority to obtain or execute a search warrant in
Ri verdal e, which was outside their concurrent jurisdiction. He
mai ntains that the search warrant did not validly confer power
to conduct the search on that police force. He further takes
the position that because the University of Maryland Police
actually conducted the search, seized the property, explained
what was happening to appellant’s nother, and filed the return

the search was under their personal and inmediate direction. The



Prince Ceorge’s County detectives, while present, merely
occupied a passive role, and their presence did not meke the
search authori zed. Appel | ant argues that the procedure carried

out in this case was contrary to the dictates of Buckner v.
State, 11 Md. App. 55, cert. denied, 261 M. 723 (1971).

The powers of the University of Maryland Police are set
forth in M. Code (1978, 1999 Repl. Vol.), 8 13-601 of the
Education Article ["Ed.”], which provides, in part:

(b) Powers. — (1) A University of Maryland police
officer is and has all the powers of a peace and
police officer in this State.

(2) However, a University of Maryland police
officer nmay exercise these powers only on property
that is owned, |eased, operated by, or under the
control of the University of Maryl and. The police
officer may not exercise these powers on any other
property unl ess:

(1) Engaged in fresh pursuit of a suspected
of f ender ;

(i1) Requested or authorized to do so by the
chi ef executive officer or chief police officer of any
county;
(i1i1) Necessary in order to facilitate the
orderly flow of traffic to and from property owned,
| eased, operated by, or under the control of the
Uni versity of Maryl and; or
(tv) Ordered to do so by the Governor
Under M. Code (1957, 1996 Repl. Vol., 1998 Cum Supp.), Art.

27, § 551, ("8 b551") a judge my “issue a search warrant



directed to any duly constituted policenman, or police officer

aut horizing himto search.”?

Article 27, & 551(a) provides in relevant part:

(a) Applications, affidavits, and oral notions for
search warrants. — \Wenever it be made to appear to
any judge of any of the circuit courts in the counties
of this State, or to any judge of the District Court,
by witten application signed and sworn to by the
applicant, acconpanied by an affidavit or affidavits
containing facts wthin the personal know edge of the
affiant or affiants, that there is probable cause, the
basis of which shall be set forth in said affidavit or
affidavits, to believe that any m sdeneanor or felony
is being commtted by any individual or in any
bui l ding, apartnment, prem ses, place or thing within
the territorial jurisdiction of such judge, or that
any property subject to seizure under the crimnal
laws of the State is situated or |ocated on the person
of any such individual or in or on any such building,
apartment, prem ses, place or thing, then the judge
may forthwith issue a search warrant directed to any
duly constituted pol i ceman, or police of ficer
authorizing him to search such suspected i ndividual
bui |l di ng, apartnment, prem ses, place or thing, and to
seize any property found |liable to seizure under the
crimnal laws of this State, provided that any such
search warrant shall nane or describe, with reasonable
particularity, the individual, building, apartnent,
prem ses, place or thing to be searched, the grounds
for such search and the nanme of the applicant on whose
witten application as aforesaid the warrant was
i ssued, and provided further that any search or
seizure under the authority of such search warrant,
shall be made within 15 cal endar days from the date of
the issuance thereof and after the expiration of the
15-day period said warrant shall be null and void.
If, at any tinme, on application to a judge of the
circuit court of any county or judge of the District
Court, it appears that the property taken is not the
same as that described in the warrant or that there is
no probable cause for believing the existence of the
grounds on which the warrant was issued, or that the

(continued...)
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“The cardinal rule of statutory construction is to ascertain
and carry out the intent of the legislature.” Mntgonery County
v. Buckman, 333 M. 516, 523 (1994). “The starting point in
statutory interpretation is with an exam nation of the |anguage
of the statute. If the words of the statute, construed
according to their conmmon and everyday neaning, are clear and
unanbi guous and express a plain nmeaning, we wll give effect to
the statute as it is witten.” Jones v. State, 336 M. 255, 261
(1994). Stated another way, “[wjhen the words of the statute
are clear and unanbi guous, we need not go further.” State v.
Thonmpson, 332 M. 1, 7 (1993). “But where a statute is plainly
susceptible of nore than one neaning, construction is required;
in such circunstances, courts may consider not only the litera
or usual neaning of words, but their neaning and effect in |ight
of the setting, the objectives and purpose of the enactnent.”
State v. Intercontinental, Ltd., 302 M. 132, 137 (1985). I n
addition, “construction of a statute which is unreasonable,
illogical, unjust, or inconsistent with commobn sense should be

avoi ded.” D &Y, Inc. v. Wnston, 320 M. 534, 538 (1990)

(. ..continued)

property was taken under a warrant issued nore than 15
cal endar days prior to the seizure, said judge nust
cause it to be restored to the person fromwhomit was
t aken. ...
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Finally, this Court will not read |anguage into the statute when

the | anguage is not there. See Anal gamated Casualty Ins. Co. v.
Hel ns, 239 MJ. 529, 534-35 (1965) (under guise of construction

court should not rectify possible om ssions and renedy possible
defects in statute).

Turning to the present case, we can discern no requirenent
in 8 551(a) that the officer requesting the search warrant nmnust
have the powers of a police officer within the jurisdiction in
which the premises to be searched are |ocated. The only
requirenment is that the itens to be seized be located in the
jurisdiction of the issuing court. See Intercontinental, Ltd.
302 Md. at 140 (“[T]he only jurisdictional requirenent inposed
by 8 551(a) is that the property to be seized be |ocated within
the territorial jurisdiction of the issuing judge”). | ndeed,
the statute does not address who may apply for a warrant. The
only nmention of police officers is that the court may issue a
search warrant “directed to any duly constituted policeman, or
police officer authorizing him to search.” § 551. W wll not
read into the statute an additional requirenent that the officer
applying for the warrant have the powers of a police officer
within the jurisdiction in which the itens to be seized are
| ocat ed. Under Ed. 8§ 13-601(b)(1), the University of Maryland

Police have “all the powers of a peace and police officer in
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this State.” That authority necessarily includes the authority
to apply for a search warrant. This is only logical, as the
officer in whose jurisdiction the crime has been commtted wll
have know edge of the investigation necessary to conplete the
application and affidavit.

It also is clear that there was no error conmtted in the
execution of the search warrant in this case. To be sure,
appellant’s home in R verdale was outside the concurrent
jurisdiction of the University of Mryland Police. Yet, two
Prince George’s County police detectives acconpanied them to
appellant’s residence. Appellant is correct that the University
of Maryland Police conducted the search, spoke with his nother,
and seized the itens from appellant’s room That does not nean
that the evidence seized was required to be suppressed. The
Prince George’s County detectives nay have played a limted role
in executing the warrant, but the University of Maryland Police
neverthel ess were acting under color of authority of the Prince
CGeorge’ s County Police Departmnent.

Appel lant refers us to Buckner v. State, 11 M. App. 55
(1971), in support of his position. In Buckner, a State Police
detective executed a search warrant at the defendant’s hone. He
was assisted by a State Police sergeant, a Howard County Police

sergeant, and an Assistant State’'s Attorney. \Wen the detective
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and the Assistant State’'s Attorney went into one defendant’s
bedroom the Assistant State’'s Attorney recovered a small neta
box fromthe closet, called the detective's attention to it, and
pl aced the box on the bed. The defendant alleged that the
seizure of the box and its contents were illegal, because the
Assistant State’'s Attorney was not a duly constituted police
of ficer under 8§ 551(a). The Court held that because the search
“was under the personal and immediate direction” of the
detective, and the detective seized the contents of the box, the
fact that the Assistant State’s Attorney was not a duly
constituted police officer did not invalidate the search and
sei zure. Buckner, 11 M. App. at 81.

Appel I ant mai ntains that, under Buckner, the fact that the
University of Maryland Police Oficers were the primary actors
in executing the warrant made the seizure illegal under 8§
551(a). We disagree. Here, unlike in Buchner, the individuals
who conducted the search and seizure were police officers.
Al though they were out of their jurisdiction, they were
acconpanied by Prince George’s County Police detectives. W
decline to read Buckner as authority for invalidating the search
and sei zure.

Even if we were to conclude that 8§ 551(a) was violated,

nmoreover, it is clear that suppression of the seized evidence
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was not a possible renedy for that violation, in any event.
Section 551 does not renotely involve, explicitly or inplicitly,
the Exclusionary Rule of evidence.” Anne Arundel Co. v. Chu, 69
Md. App. 523, 528 (1987), aff'd, 311 Ml. 673 (1988). See al so
Pearson v. State, 126 M. App. 530, 544 (1999) (“There is no
sanction of exclusion of evidence for a violation of 8§ 551 and
such a sanction would be proper only when a violation of the
statute coincidental ly IS al so a vi ol ation of t he
Constitution.”) (internal citation omtted).

Only three flaws in the warrant allow for return of the
property — that the property taken was not the sane as that
described in the warrant, that there was no probable cause for
believing the existence of the grounds on which the warrant was
i ssued, and that the property was taken under a warrant issued
nore than 15 days prior to the seizure. § 551(a). Appel | ant
makes no claimthat probable cause was |acking or that there was
any constitutional violation. Accordingly, the npotion court
commtted no error in denying appellant’s notion to suppress.

Did the notion court fail to nake adequate
findings in support of its ruling?

In denying appellant’s notion to suppress, the notion court
stated that it found “that the University of Maryland Police

[ were] operating under and pursuant to a valid warrant that had



been issued.”

Appellant clains that this ruling did not answer his
argunents that the University of Maryland Police did not have
authority to execute the warrant and that the warrant was not
val i d. Appel lant further argues that the court failed to
determne whether the University of Maryland Police had
authority to exercise police powers in Riverdale and whether the
court relied on the evidence that two Prince George’'s County
police detectives acconpanied the University of Maryland Police
during the search

Under Maryland Rule 4-252(g), in ruling on a notion to
suppress evidence, “[1]f factual issues are involved in
determning the notion, the court shall state its findings on
the record.” “Wiere, however, there is no dispute regarding the
relevant facts, or if +the trial <court’s resolution of an
essential fact is inplicit in its ruling, then no express
findings are necessary.” Sinpson v. State, 121 M. App. 263
276 (1998).

Evi dence was presented that the University of Maryland
Police had jurisdiction on the University canpus and wthin the
confines of the <concurrent jurisdiction agreenent wth the
Prince George’s County Police Departnent. There was no evidence

presented that Riverdale fell within the concurrent jurisdiction
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of the University of Maryland Police. Oficer Cassady testified
that there was a concurrent jurisdiction agreenment, but did not
know the limts of that agreenent. In addition, Detective
Peters testified that Riverdale was not within the University of
Maryl and Police force’'s concurrent jurisdiction. The |imts of
the concurrent jurisdiction were set forth in the agreenent
admtted into evidence. There was no dispute that R verdal e was
outside the jurisdiction of the University of Mryland Police.
The only manner in which the court could deny the notion was to
conclude that the warrant was validly obtained by the University
of Maryland Police and that the two Prince Ceorge’'s County
police detectives present during the search satisfied the
requirenments of 8§ 551(a). Therefore, we fail to see any nerit
in appellant's argunment that there was a need for factual
findings by the suppression court.

From the start of trial, a sequestration order was in
effect. The trial court took a recess between the conpletion of
Al varez's direct examnation and the start of cross-exam nation.

At the conclusion of the recess, defense counsel informed the
court that she believed that the prosecutor had discussed
Alvarez’s testinony with him during the break. The prosecutor

informed the court that he had told Al varez that defense counse
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woul d attack him on certain points and that Alvarez m ght want
to focus on those points, but that he had not told Al varez what
to say. The prosecutor enphasized that he did not *“feed
[ Al varez] any information.” The prosecutor further stated: “I
just told him to look for these things that [defense counsel]
m ght attack you on.”

Def ense counsel noved for a mstrial, stating that, in
tal king about the case with Alvarez, the prosecutor “discussed
what his testinony should be versus what it should not be.” The
trial court denied the npotion, stating that “nothing [the
prosecutor] said would affect the way this witness testifies
during cross-examnation.” The court also ruled that defense
counsel would be permtted to question Alvarez about the
conversation and to renew the notion if anything prejudicial was
reveal ed.

Under questioning by defense counsel, Alvarez testified that
he had conversed with the prosecutor during the recess but that
the prosecutor had not told him what to say. The prosecutor
told him what questions defense counsel mght pose, and asked
hi m how he woul d answer those questions. The prosecutor did not
comment on whet her his answers were appropriate.

Alvarez further testified that the prosecutor had told him

t hat defense counsel mght question him about the color of the
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hol ster and the handgun. Alvarez stated that he spoke with the

prosecutor for about a mnute to a mnute and a half.

Def ense counsel again noved for a mstrial. The trial

agai n denied the notion, stating:

court

What | have to be convinced [of] is that the wtness

is telling the truth and there was no tanpering.

The

timng of this was very, very unfortunate. |’ m not
satisfied that it has reached the level of a mistrial

You know and | know and [the prosecutor] knows

t he

trial |awers should always prepare your w tnesses for
Cross-exam nati on. There is absolutely nothing wong

with preparing a witness for cross-exam nation.

This witness testified as best as he could recal

[the prosecutor] only asked him one question that
t hought [defense counsel] would ask, and that went
the color of the holster, which is, in my opinion

extremely mnor matter. You have now brought
out, the jury knows that it occurred. W have all
facts, but | don’t think now as a matter of

process or fairness to your client that a mstrial

war r ant ed.

he
to
an
this
t he
due
IS

[T]he timng was unfortunate, but | am satisfied that
it has not affected the integrity of the proceedings
to any extent whatsoever and that the w tness was not
told how to answer, he was nerely, maybe perhaps even
reassured about the nature of your cross-exam nation

Appel lant contends that the trial court abused its

discretion in denying his notion for mstrial because the

prosecutor violated the sequestration order. He further

cl ai ns

that even if the sequestration order was not violated, the

prosecutor’s actions anounted to a denial of due process. He

mai ntains that the prosecutor coached Al varez and thus
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on appellant’s right to conduct a full cross-exam nation. He
argues that there was no manner in which to gauge the anmount of
prejudice that the coaching created and, therefore, a mstrial
was the only appropriate renedy.

““[T]he declaration of a mstrial is an extraordinary act
whi ch should only be granted if necessary to serve the ends of
justice.’” Hunt v. State, 321 M. 387, 422 (1990), cert.
denied, 502 U S. 835 (1991) (quoting Jones v. State, 310 M.
569, 587 (1987)). The granting of a notion for a mstrial is
conmtted to the sound discretion of the trial court. Poole v.
State, 295 M. 167, 183 (1983). “W will not reverse a trial
court’s denial of a notion for mstrial unless the defendant was
so clearly prejudiced that the denial constituted an abuse of
discretion.” Hunt, 321 Ml. at 422.

W nmust first determine if the sequestration order was
violated. Under MI. Rule 5-615(a), “upon the request of a party
made before testinony begins, the court shall order wtnesses
excluded so that they cannot hear the testinony of other
W t nesses.” In addition, “[a] party or an attorney may not
disclose to a wtness excluded under this Rule the nature,
substance, or purpose of testinony, exhibits, or other evidence
introduced during the witness’'s absence.” Ml. Rule 5-615(d)(1).

The essential purpose of the Rule is to prevent one
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prospective wtness from being taught by hearing

another’s testinony; its application avoids an

artificial harnmony of testinony that prevents the
trier of fact from truly weighing all the testinony;

it may also avoid the outright manufacture of

testi nony.

Hurley v. State, 6 M. App. 348, 351-52, cert. denied, 255 M.
742 (1969).

“When there has been a violation of a sequestration order,
whet her there is to be a sanction and, if so, what sanction to
i npose, are decisions left to the sound discretion of the trial
judge.” Redditt v. State, 337 M. 621, 629 (1995). *“The facts
of a nunber of Maryland decisions denonstrate the extent to
which the decision whether to exclude is influenced by the
degree of schooling in the details of evidence obtained by the
potential wtness as a result of the sequestration order
violation.” Id. at 631-32.

Al t hough the prosecutor spoke with Alvarez, there is no
indication that their conversation resulted in Alvarez |earning
anyt hi ng about another witness's testinmony, in violation of Rule
5-615. Nonet hel ess, the court considered the prosecutor’s
actions to have been a violation of the sequestration order, and
referenced Woten-Bey v. State, 318 M. 301 (1990). In that

case, at the end of the defendant’s direct exam nation, the

court took a lunch recess and ordered that the defendant and



defense counsel not discuss anything about the defendant’s
t esti nony. The court did not forbid all consultation between
counsel and the defendant, only consultation concerning the
defendant’ s prospective testinony. The Court of Appeals held
that the order was appropriate. Id. at 308-009.

As evidenced by Alvarez’s testinony, although the prosecutor
may have alerted Alvarez to potential questions from defense
counsel, he did not coach Alvarez on his answers, did not
i ndi cate whether Alvarez’s proposed answers were appropriate or
i nappropriate, did not tell Alvarez what to say, and did not
attenpt to interject any information into the trial. The
conversation lasted, at nobst, 90 seconds and, as pointed out by
the trial court, focused on mnor matters in evidence, i.e., the
color of the holster and gun appellant was alleged to have been
carrying. The trial court allowed full inquiry into the
conversation and correctly determned that Alvarez’'s testinony
woul d not be affected and that appellant had not been deni ed due
process. See Earp v. State, 319 M. 156, 170-72 (1990)
(concerns over witness preparation center on tainting a wtness,
i nproper influence brought to bear on wtness, or injecting
information into trial; court should consider whether wtness’s
testinony would be unreliable; court proceeded correctly

allowing cross-examnation of wtness concerning influence
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brought to bear on testinony, which allowed trier of fact to
adequately assess witness's testinony). We conclude that the
trial court did not abuse its discretion in denying appellant’s
notion for mstrial.

Appel l ant was charged with assault and related offenses
arising fromthe Cctober 12, 1998 incident. He also was charged
with transporting the handgun that was found in his vehicle on
Cctober 14, 1998, when he was arrested. The charge of
transporti ng a handgun was severed fromthe assault charges.

At the start of trial, defense counsel noved in limne to
excl ude evidence that appellant had been transporting a handgun
when he was arrested. Counsel alleged that this anounted to
“other crinmes” evidence, that there was not a sufficient nexus
between the alleged assault and the handgun, and that the
prejudicial effect of the evidence outweighed its probative
val ue. The prosecutor comrented that Alvarez would identify the
handgun. The court denied the notion. It then heard further
argunent, and again deni ed the notion.

Appel lant contends that the trial court abused its
discretion in admtting evidence that he was transporting a
handgun on the day of his arrest because it did not engage in

the three-step test to determne the admissibility of “other
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crinmes” evidence.

This question is not properly before us because objections
were not made to all of the testinony concerning appellant’s
transportation of the handgun on the date of his arrest. During
Alvarez’ s testinony, he was shown the gun that was seized from
appel lant’s vehicle and was asked if it |ooked |ike the type of

gun he saw appellant carrying. Alvarez stated: “[Y]es, it seens

like the gun that | saw.... Simlar size. It was not a
revol ver.” Defense counsel raised no objection to this
t esti nony.

Sergeant Robert Mieck, a University of Mryland Police
officer, testified that he participated in arresting appellant,
and that when the officers stopped appellant's car, he told them
that he had a weapon in his vehicle. This testinony cane at the
end of the first day of trial. Def ense counsel failed to raise
any objection. The next day, at the start of the proceedings
def ense counsel stated that she had neglected to object to
Sergeant Mieck's testinony about appellant’s statenent that he
had a gun in the car. Thus, defense counsel was aware that by
failing to object, she had waived any objection. See Md. Rule
4-323(a) (“An objection to the adm ssion of evidence shall be
made at the tine the evidence is offered or as soon thereafter

as the grounds for objection beconme apparent. O herwi se, the
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objection is waived.”); Bruce v. State, 328 Ml. 594, 628 (1992),
cert. denied, 508 U S 963 (1993) (quoting 5 Lynn MlLain,
Maryl and Evidence 8§ 103.3, at 17 (1987)) (“‘[i]f opposing
counsel’s question is fornmed inproperly or <calls for an
i nadm ssi ble answer, counsel nmust obj ect i mredi ately’”).
Defense counsel also failed to object to Lieutenant Hanrick’s
testinony that Sergeant Schallhorn recovered a 9 mllinmeter
sem -automatic pistol fromappellant’s car.

Def ense counsel did object when the pistol was admtted into
evidence, during the testinony of the Sports Authority enployee
from whom appel | ant purchased the weapon. Counsel also objected
when the gun case and spare nagazines were offered into
evi dence, during the testinony of Sergeant Schallhorn. Finally,
counsel objected to the adm ssion of the rounds of anmunition
found on appellant’s person.

As defense counsel raised objections only to sone of the
evidence regarding the handgun found in appellant’s vehicle,
this question is not properly before us. See Reed v. State, 353
Md. 628, 643 (1999) (when evidence that has been contested in a
motion in limne is admtted at trial, a contenporaneous
objection nust be nade pursuant to Mi. Rule 4-323(a) in order
for that question of admssibility to be preserved for appellate

review); Prout v. State, 311 M. 348, 356 (1988), superseded by
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rule on other grounds, Beales v. State, 329 Ml. 263 (1993) (wth
motion in limne, “[i]f trial judge admts the questionable
evidence, the party who made the notion ordinarily nust object
at the tinme the evidence is actually offered to preserve his
obj ection for appellate review); Cark v. State, 97 M. App.
381, 394-95 (1993) (objections to adm ssion of evidence are
wai ved when the sane evidence is admitted w thout objection).
Nonet hel ess, we shall address appellant’s contention.

Cenerally, “evidence of a defendant’s prior crimnal acts
may not be introduced to prove guilt of the offense for which
the defendant is on trial.” Ayers v. State, 335 Ml. 602, 630
(1994), cert. denied, 513 U S. 1130 (1995). Prior crimnal acts
are excluded to avoid confusing the jurors, prejudicing their
m nds agai nst the defendant, and predisposing them to a belief
that the defendant is guilty. Terry v. State, 332 M. 329, 334
(1993). “Evidence of other crimes may be admtted, however, if
it is substantially relevant to sone contested issue in the case
and if not offered to prove the defendant’s guilt based on a
propensity to commt crinme or his character as a crimnal.”
State v. Faul kner, 314 M. 630, 634 (1989); See also Enory v.
State, 101 Md. App. 585, 602-05, cert. denied, 337 Mi. 90 (1994)
(stressing the inportance of substantial relevance and genuine
controversy as obstacles to the admissibility of “other crines”
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evi dence) .

If the “other crines” evidence has special relevance, then
the trial court nmust determ ne  “whet her the accused’'s
involvenent in the other crines is established by clear and
convi nci ng evi dence.” Faul kner, 314 M. at 634. Finally, the
trial court nust balance the necessity for and probative val ue
of the “other crinmes” evidence against any undue prejudice
likely to result from its admssion. Id. at 635. This is a
di scretionary determ nation. | d. If the trial court allows the
adm ssion of “other «crinmes” evidence, it should state its
reasons for doing so, to enable a reviewng court to assess
whet her the | aw has been applied correctly. Streater v. State
352 Md. 800, 810 (1999).

In the present case, defense counsel clained that there was
not sufficient evidence to draw a nexus between the offenses
all eged to have been commtted by appellant on COctober 12, 1998,
and the transportation of the handgun at the tine of his arrest
on QOctober 14, 1998. Counsel mmintained that the prejudicia
effect of the evidence outweighed its probative value and that
the evidence of appellant’s transportation of the gun anmounted
to “other crinmes” evidence.

Wen the court learned that Alvarez was going to identify

the gun, it denied the notion. It then entertained further
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argunment from counsel. Every step in the three-step process was
touched upon by defense counsel. Counsel enphasized that the
charges arising from appellant’s transportation of the handgun
had been severed fromthe assault charges and that the State was
using evidence of that offense in an inpermssible manner.
Counsel recounted how the gun was recovered and argued that the
prejudicial effect of the evidence outweighed its probative
val ue. Accordingly, defense counsel set before the court all of
the steps necessary for the court to reach its concl usion. I n
addition, the <court’s question about whether Alvarez would
identify the gun indicated that it was considering the
i nportance of that evidence.

We conclude that unlike in Streater, in which there was
nothing to indicate that the court properly considered the
adm ssibility of “other crinmes” evidence, the record in this
case was not silent. Although the trial court did not expressly
state its reasons on the record, the record discloses that it
was aware of the governing rule and appreciated the inportance
of the evidence and its inpact on the trial. See Ayers, 335 M.
at 635-36 (although trial judge did not spell out every step in
t hought process in admtting “other crines” evidence, where
record revealed, inter alia, that judge was aware of the

governing rule and appreci ated inportance of the evidence, there
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was no error in placing evidence before the jury).

V.

Finally, appel | ant contends that the evidence was
insufficient to sustain his conviction because nothing that he
did or said indicated an intent to harm Al varez, then and there.
Rat her, appellant argues, to the extent that the evidence showed
he had any intent to harm Alvarez, the intent was to harmhimin
the future, and only if Alvarez failed to give himan “A’ grade
or told anyone about the incident. Appel I ant  mai ntai ns that
Alvarez’s testinmony that he was afraid at the tine of the
incident did not establish the threat of inmm nent bodily harm

The standard for our review of the sufficiency of the
evidence is whether, after viewng the evidence in the I|ight
nost favorable to the prosecution, any rational trier of fact
could have found the essential elenents of the crinme beyond a

reasonabl e doubt. Jackson v. Virginia, 443 U S. 307, 319

(1979); Wlson v. State, 319 M. 530, 535 (1990). The jury, as

the trier of fact, may draw reasonable inferences from basic
facts to ultimate facts.”” Barnhard v. State, 86 MI. App. 518
532 (1991), aff'd, 325 MI. 602 (1992) (quoting Jackson, 443 U.S.
at 319). Weighing the «credibility of the wtnesses and
resolving any conflicts in the evidence are tasks proper for the

fact finder. Binnie v. State, 321 M. 572, 580 (1991). I n
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performing its fact finding role, the jury is free to accept the
evidence that it believes and reject that which it does not.
Miir v. State, 64 MI. App. 648, 654 (1985), aff'd, 308 M. 208
(1986) .

Appel l ant was convicted of second degree assault under M.
Code (1957, 1996 Repl. Vol., 1998 Cum Supp.), Art. 27, 8§ 12A
whi ch enconpasses the comon |aw of fenses of assault, battery,
and assault and battery. Art. 27, § 12. Maryl and recogni zes
two forns of assault: “(1) an attenpt to commt a battery or (2)
an intentional placing of another in apprehension of receiving
an immedi ate battery.” Dixon v. State, 302 M. 447, 457 (1985)
(quoting R Perkins, Perkins on Crimnal Law 114 (2nd ed.
1969)). Assault of the intentional threatening variety “is a
fully consummated crinme once the victimis placed in reasonable
apprehension of an inmnent battery.” Lanb v. State, 93 M.
App. 422, 442 (1992), cert. denied, 329 M. 110 (1993). “All
that is required in terns of perception is an apparent present
ability from the viewpoint of the threatened victim” Id. at
443.

Al varez testified that appellant demanded that Al varez give
him an A for the class or appellant would kill him and then
raised his jacket to display a gun in a holster. Appellant then

detailed the manner in which he woul d di spose of Alvarez’ s body.
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Alvarez stated that he experienced imediate fear for his life
and that he had no idea what was going on or what he should do.
He explained his efforts to disavow responsibility for
appellant’s grade and to keep appellant from becom ng violent,
and expressed his concern, upon Cremns' return, that the
situation would get out of hand and that he and/or Crem ns m ght
be shot. He conveyed how, after appellant left his office, he
was afraid to use the tel ephone or to walk into the hallway, for
fear that appellant mght hear him call the police or question
where he was going. Based on this evidence, a rational trier of
fact could conclude that, when appellant displayed the gun and
t hr eat ened Al var ez, Al var ez was pl aced in r easonabl e
apprehension of an inmmnent battery, even though the words that
appel | ant used constituted a threat of harm to occur
conditionally and in the future. The evidence was sufficient to

support the convictions.

JUDGMVENTS AFFI RVED.
COSTS TO BE PAI D BY APPELLANT.



