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In this high stakes business dispute, we are asked to review
evi dence of a | engt hy busi ness negoti ati on between a | arge bank and
one of its vendors that culmnated in a witten contract, and the
bank’ s deliberate breach of that contract. We nust determ ne
whet her the evidence was sufficient to support the vendor’s claim
t hat the bank, never intending to perform fraudul ently induced the
vendor to enter the contract. In doing so, we differentiate
bet ween actionable fraudul ent msrepresentations and indefinite
generalities that do not support fraud in the context of
di scussi ons between two sophi sticated busi nesses. W al so anal yze
whet her an anbi guous “best efforts” clause is enforceable in
contract, and explore the limts of predicating a fraud claimon
the bank’s intentions with respect to performance of that cl ause.

We shall reverse a $39 million jury verdict for conpensatory
danmages and a $200 mllion verdict for punitive damages, both
ent er ed agai nst appel | ant First Union National Bank (“First Union”)
in favor of Steele Software Systens Corporation (“3S’) on a fraud
theory. 3S s theory was that First Union fraudulently induced 3S
to enter into a witten Service Agreenent dated Novenber 29, 1997
(“SA”), under which 3S would provide certain appraisal and title
services in connection with residential real estate | oans nade by
First Union to its custoners wthout intending to perform
t her eunder. W shall affirm a judgnment for approximtely $37
mllion against First Union for breach of contract. The recovery

by 3Sis based on First Union’s failure to fulfill its contractual



obligation to purchase these real estate settlenent services from
3S as called for under the SA
We answer the follow ng questions presented by First Union:
. Wiether First Union was entitled to
judgnment on 3S' s fraud cl ai mbecause 3S fail ed
to prove the elenents of fraud.
1. \Wiether First Union is entitled to
judgnment with respect to 3S's claimthat it
breached the “best efforts” clause of the SA
I11. Wether the conpensatory damages award
must be set aside because the circuit court
i mperm ssibly limted the cross-exan nati on of
3S s damages expert.
V. \Whether the conpensatory danage award
nmust be set aside because it enconpassed
transacti ons out si de t he geographi c scope
of the SA.
W answer yes to question |, and no to questions Il, IIl, and
IV. W do not reach First Union’s questions regarding the anmount
of damages in the fraud claim or the anmount of punitive damages,
because of our rejection of 3S s fraud claim Nor do we reach
First Union’s contention that 3Ss fraud claim was inproperly
predicated on alleged theft of its business nethods and is
therefore preenpted by the Maryl and Uniform Trade Secrets Act.
FACTS' AND LEGAL PROCEEDINGS

3S Provides Settlement Services To First Union

3S is a settlenent service conpany, founded in 1987, that

I'n setting forth these facts, we have resolved all conflicts
I n evidence in favor of 3S.



I ntroduced First Union to a new, centralized and aut omated system
for obtaining title searches and apprai sals for hone equity | oans.
First Union, a large bank with nultiple branches in the eastern
United States, nakes a high volunme of residential hone equity
| oans. The new systemi ntroduced by 3S enabl ed First Union to nove
away froma paper-based title search and apprai sal systemthat was
i ndi vidual to each branch, to a conputer-based, centralized system

3S first nmade a presentation about an automated title and
apprai sal processing system known as “ATAPS’ to denn Kinard,
manager of First Union’s consumer |ending business in Washi ngton,
D.C., inthe fall of 1994. Kinard retained 3S to conduct a pil ot
programat a few First Union branches in the D.C. region. During
the pilot, an emil sent by First Union to the branches
participating in the pilot said, “You are the pilot group testing
this nethod of processing for the entire conpany, so your active
participation in the use and evaluation of 3S is the cornerstone
for our future efforts.”

3S later began serving 15 to 20 branches in that area. First
Union also retained 3S to automate and centralize a pilot direct
mai | canpai gn for hone equity | oans in Roanoke, Virginia. 3S then
performed the title searches and appraisals associated with the
transactions generated by the canpaign. Scott Steele advised
Kinard that 3S could bring centralized, automation technol ogy and

standardi zation to First Union. Kinard was “very excited” about



this program

Kinard told Steele that “this is such a uni que opportunity, |
want to get youto [First Union s headquarters in] Charlotte sooner
[rather] than later.” At First Union’s request, Steele and anot her
3S officer flewto Charlotte and nade a presentation to First Union
of ficers Tom Muse, Parkes Di bble, Trent Thonpson, and Doug Crisp
Par kes Di bble, vice president of Ri sk Managenent, told Steele at
the neeting “that if everything | had presented, at a high |eve
again, was real, and they had an opportunity to do due diligence
and i nspect what | had, that they would see this as being a | ong-
term nutually beneficial relationship.” According to Steele,
Dibble also told him that “if we delivered on our promse to
deliver the concept of centralization and automati on, execut ed what
we were supposed to do, and hel ped themin their endeavor, that we
woul d be their long-termpartner. . . . W could be the beneficiary
of all the transactions that they could send to us.”

At that same neeting Crisp, First Union’s senior officer in
charge of the Consuner Credit Division, asked Steele whether his
firm “could handle 12,000 transactions on a nonthly basis.”?
Steele told Crisp that he “could not” at that tinme, but that he
“coul d put together and i npl enent a staged process where [3S] could

build to that level.” Crisp later told himthat Steele’'s honesty

2Steele clarified that Crisp “didn’t say that he had 12, 000
transactions to give ne. He asked if | could handle them”
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“made [Crisp] feel really good, and he figured he would | eave it to
Parkes [Di bble] to work out the rest.”

In his testinony, D bble confirned that he and Steele
di scussed a potential ten-year relationship, adding, “my term of
rel ati onship goes on for along tine.” Dibble explained that First

Uni on woul d attenpt to give 3S all the transactions it could handl e

Wi thinFirst Union’s “2,000 approxi mate branch blueprint”: “I woul d
put him in a position to where he could get that. That is
correct.” “I't was not an exclusive, it was not neant to be

everything, but that he could handle a significant portion of
vol une, yes.” Dibble considered that a contract between the bank
and 3S would be the “first step to a long road partnership.”
Di bbl e thought that 3S s system provided a “big conpetitive
advantage to the bank.” Doug Crisp, a senior vice president and
D bbl e’s boss, acknowl edged that he was aware that D bble was
“di scussing a long-termrelationship” with 3S.

On January 23, 1995, Di bble brought Mise, Thonpson, and ot her
officers of the bank to Baltinore to inspect 3S. Steele told them
that the presentation “was confidential in nature and [ he] expected
themto treat it as such.”® Mise responded, “Don’t worry about

that. W won't go into this business. W’Ill just buy the dam

3As 3S made clear in its brief and repeatedly at trial,
however, its claim against First Union was not a claim for
m sappropriation of trade secrets. See note 16, and acconpanyi ng
text, infra.



thing.”

Dibble left First Union in June 1996, and Bill C ew s took
over contract negotiations with Steele. Steele testifiedthat when
Clewis took over, he told Steele “not to worry. Nothing s changed
and he was aware of what | had di scussed with Parkes [Di bble] and
we were the conpany and so | trusted these people.” Di bbl e

confirmed that, although he never explicitly told Cew s what he

said to Steele, “Bill knew pretty nuch what was going on. It
wasn’t a one-way conmuni cation.” Cews acknow edged that he told
Steele, “As we grow, you'll grow.” He “expected once we revved up

our business, that he would be a vendor, his business would grow
wWth ours.” Clew s’ supervisor, Crisp, conveyed the sane nessage.

As part of Steele’'s presentation at the Decenber 8, 1994 and
January 23, 1995 neetings, Steele proposed a long term service
contract that would have a five-year termwith an option for a
five-year renewal. According to Dibble, he refused to commit to
that term but said that if 3S delivered on its promses and
achi eved centralization and automation of honme equity |oans, 3S
woul d be First Union's “long-termpartner.”

D bbl e said that he believed the conpetitive advantage that
Steele was offering the bank was his electronic nethod of
perform ng appraisals, “his ability to do on-1line appraisals. That
was —the bank’s attenpt was to shorten the hone equity cycle by

essentially integrating Scott into —from3S into our application



handl [i ng] systen{.]”

In May 1995, 3S nmde another presentation to First Union,
seeking to sell the bank a range of automated and centralized | oan
settlenment services for all of its offices nationwide. It again
proposed that the bank enter into sonme kind of formal, long-term
relationship with it, suggesting that they create a joint venture
or that First Union purchase 3S debentures that woul d gi ve t he bank
aright of first refusal to acquire the conpany. Steele explained
what a joint venture woul d nean:

It [ was] nore  of a control busi ness
arrangenent, where First Union has a vol une of
transactions that it [is] passing out to third
parties today, and not capturing any of that
revenue, because they are sending it out to
I ndependent third party providers.

Early on, we thought of the concept of
taking the business that it [was] passing out,
and trying to capture that, and driving it
through one entity, thereby sharing the
revenue that they are now not participating in

According to Steele, D bble responded that there were
regul atory barriers to such transactions, but that it was “a great
idea and interesting.” Dibble later introduced 3Sto First Union’s
Capital Markets division with the idea that First Union m ght make

a capital investnent in, or a loan to, 3S, but negotiations broke

down because the parties were far apart on a valuation for the

conpany.



Development Of The Parties’ Relationship
And Negotiations Leading To The SA

Three years after their first discussions, First Union and 3S
entered the SA Negoti ations over the exact terns of this
agreenent spanned two and a half years, during which 3S provided
extensive appraisal and title services for First Union. Duri ng
this process, 3S s request that the SA explicitly give 3S the right
to supply 75% of First Union’s needs for appraisal and title
services for a five to ten year period was negotiated out. The
course of the negotiations, which is inportant to resolution of
this appeal, was reflected in draft agreenents, which are outlined
bel ow.

Initial Contract Negotiations Between
Steele And Parkes Dibble

The first draft of the SA was a “letter of intent,” which
Steel e sent to Dibble June 10, 1995.% It purportedly addressed the
“under st andi ng between [the parties] . . . concerning First Union’s
engagenent of 3S as First Union's provider of real estate

settl enent services and other rel ated services . It called
for 3S to be, after a defined transition period, “the exclusive
provider to First Union of Real Estate Services for all Hone Equity

residential and/or consumer nortgages.” It also required First

“This letter of intent purported to be binding on the parties
and recited that it would be “followed by final docunent . . . to
be prepared and executed shortly after the execution of this letter
of intent.”



Union to purchase from 3S a m ni rum nunber of such transactions,
al t hough t he exact nunber was | eft blank. The termof the proposed
agreenent was five years, “with an automatic renewal period of

[five] years provided there are no uncured or incurable defaults at

that tinme.” First Union was to have the right to termnate the
agreenent if 3S increased its price for the services “at a rate
hi gher than 10% annually.” First Union did not accept this
pr oposal .
Steele’s second draft, in Septenmber 1995, proposed, inter
alia, that
. 3S receive the greater of: 70% of First Union’s
transactions, or an average of 2,500 transactions per
month for the first year, and 7,500 transactions per
nmont h thereafter.
. The agreenent would be in effect for five years, “and

will automatically renewfor alike period, unless notice
is given by one party to the other at | east 30 days prior
to any Agreenent expiration date.”
First Union did not agree to these ternms, either.
In March 1996, First Union circulated a draft that had no
m ni mumvol une requi renent and no exclusivity provision. It sinply
woul d have given 3S a non-exclusive right to provide settlenent
services and direct mail pronotions as requested by First Union.
Steel e responded to this draft by letter dated March 21, 1996,
descri bi ng the “changes/i deas that | believe need to be nade to the

contract.” Steele asked for:

. The excl usive right to provide Services and Reports “t hat
are generated by a First Union Mail Pronotion,” except

9



those for which a bank custoner requested to use a
settlenent attorney of its choice.

. “For all other Services and Reports as required by First
Union, [the right to have] First Union . . . use its best
efforts to direct these transactions to Steele, however
this will not be an exclusive right except for the
[ M ni mum vol une guarantee].” (Enphasis added.)

. A mnimm volume equal to the greater of 2,000
transactions per nonth, or 75% of “new | oans generat ed”
after March 31, 1997.

. A term of five years, which would “automatically renew
for an additional terni of five years.

. A provision that the agreenent “may only be Term nated by
First Union for a Material Breach of this Agreenment by
[3S].”

Around this time, Steele and D bble discussed that *“best
efforts” neant “[t]hat they could send all the transactions that he
could and that | could handle.” First Union did not accept either
this proposal, or an April 1996 draft sent by Steele that was
simlar, but allowed First Union to opt out after five years.

Crisp left First Union, and Dibble’ s departure followed
shortly in June 1996. On June 10, 1996, Steele wote to Mrgan
Smith, a First Union officer, saying that “l spoke with Parkes
[ Di bble] | ast week and this should finalize the issues to wap up
the Agreenent.” This tinme he sought a three year termthat would
“automatically renew for an additional three years, and a m ni num

guar ant ee of 2,000 packages per nonth.®> He requested that the bank

A “package” consists of a request for both title work and
appraisal. A “transaction” would refer to one or the other.
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“expedite the approval s of these final changes through any channel s
necessary.” A June 19, 1996 draft agreenent set forth these
requests, including a mninumvol une guarant ee equal to the greater
of 2,000 packages per nonth or 75% of the bank’s new | oans
generated. This agreenent was not signed, and there was a break in
negoti ati ons about a contract.

Business Relationship During Negotiations

Thr oughout the negoti ation period descri bed above, 3S handl ed
“a trenendous anmount of work” for First Union and received
conpensation for it. He testified that by June 1996, 3S s projects
for the bank included a two-mllion-piece direct mail canpaign
centralization projects in Roanoke and Wshington, D.C., and
participation in First Union’s “Future Bank Initiative,” a |long-
term project designed to nodernize and inprove First Union's
products and services. Steele testified that, based on First
Union’s conmtnment to be 3S's long-term partner, he taught First
Union howto centralize and autonate its direct nmail canpai gns for
home equity | oans.

This project was very appealing to First Union. Steel e
described the reaction of First Union officials when they first
heard about his direct mail canpaign proposal:

The people in the room were bl own away.

| think Parkes [Di bble] understood it nore . .
because he was nore technol ogy driven, but
the rest of the people in the roomwere just,

I think their jaws dropped, . . . and
certainly you could hear the response from

11



Ms. Cdariss [from First Union s Roanoke
office] and the rest of the people in the
room That was the start of our database
direct mail project.

3S Actions In Anticipation Of Ongoing Relationship
With First Union

3S did many things for which it was not conpensated because
Steele believed that is what a partner should do. In 1995, at
D bble’s request, Steele flew to Charlotte to advise First Union
about whether an automated teller |oan machine, unrelated to 3S
business with First Union, woul d be beneficial to the bank. Crisp
told Steel e that he “appreciated ny i medi ate response and support
of their efforts,” that he “l ooked forward to being our partner,”
and that he “appreciated everything we were doing.” During 3S s
I npl ementation of the database direct mil project, Steele
di scovered that First Union had a “big problenf that prevented
automating the direct mamil project - the lack of a way to
el ectronically enter customer data into its loan application
handl i ng dat abase. Steele offered to help First Union to solve
this problem and did not charge First Union any extra for the five
to six weeks of work it took to wite and test the program*“because
| was doi ng what a partner should do in hel ping them support their
efforts and doi ng whatever they asked nme to do.”

In the fall of 1996, about a year before executing the SA 3S
al so substantially increased its transaction capacity, upgrading

its conmputers, adding staff, and noving to a larger facility, al
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in anticipation of its ongoing relationship with First Union.

1997 Resumption Of Negotiations Among Steele, Clewis,
And Thompson

In the fall of 1996, Dibble was replaced by Bill Cew s, who
was assisted by one of Dibble s previous subordinates, Trent
Thonpson. ¢ Al though there was a break in the contract
negoti ations, Steele said he wasn’'t worried because Cews

told me not to worry. Nothing’ s changed and
he was aware of what | had discussed wth
Par kes [ Di bbl e] and we were the conpany and so
| trusted these people. . . . Bill was just
kind of newin the position so, | nmean, | was
doi ng what | was supposed to be doing and we
brought the issue of the contract up and Bil
said he would get toit inalittle bit, which
was fine with us . . . . They were still, you
know, requesting us to do things.

Clewis told Steele that he was aware of Steele’s discussions
with Dibble, and 3S remamined First Union’s vendor of choice —
“nothing’ s changed.” On several occasions, Cewis said to Steele,

“As we grow, you' Il grow.”” Although the two nen did not discuss the

®Both Clewis and Thonpson had worked on centralization
projects in connection with First Union’s Future Bank Initiative.
One of the Initiative’'s goals was to centralize vendor managenent
by perform ng oversi ght of settlenents through one of First Union’s
three operations centers. Cew s had participated in First Union’s
due diligence in connection with its 1995 acquisition of First
Fidelity Bank, headquartered in New Jersey, and had | earned about
centralization in so doing.

'Clewis and Thonpson both testified about telling Steele
repeatedly that First Union would not “put all of [its] eggs in one
basket” by using only, or even primarily, one vendor for settl enent
services.” Doing so would elimnate the benefit of vendor
conpetition; it would be risky, because if the vendor had a

(continued...)
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specifics of the earlier contract negotiations, Steele testifiedthat
Clewis “knew pretty nmuch what was goi ng on” regarding them

In January 1997, Thonpson net with Steele in Baltinore regarding
3S's proposals for centralization and automation of First Union's
br anches. Steele wote a followup letter the next day, seeking
confirmation that it had been agreed that 3S would be the bank’s
“preferred provider of appraisal, title and settlenent services” in
the limted categories of direct mail and high-risk consuner | oan
products. Thonpson did not respond to the letter inwiting, but did
send a copy to Cewis with a note: “Bill, Reference our trip to
[Baltinmore] - we didn't make any prom ses but would entertain their
proposals - Trent.” At trial, Cew s denied previously seeing that
| etter, but Thonpson testified that he placed the letter on Cew s’
desk and tal ked with Clewi s about it.

On May 21, 1997, 3S sent what it characterized as a “draft of

a performance based service agreenent” to Thonpson, with a cover
letter from 3S Chief Operating Oficer Carl D. Gent. The proposed
agreenent included the follow ng cl auses:

. “First Union National Bank hereby grants to Steele, for
residential real estate secured | oans, theright to perform
the Traditional Services and Reports (in a m ni mum anount
of 2,000 packages per nonth provi ded such vol une exi sts and

is not nore than 50% of First Union’s total volune) as
listed in Exhibit A as attached hereto”. . . . [First

(...continued)
conputer problem or went out of business, First Union would be
unable to nmeet its conmtnents; and it would | eave t he bank unabl e
to take advantage of the different strengths of various vendors.
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Union] further agrees to permt Steele to bid on providing
to [First Union] any of the Non-traditional Services and
Reports, as defined in Appendix A, or any other Non-
traditional Service or Report, as defined, devel oped or
required by [First Union] during the term of this
Agreenment, or any renewal thereof.”

. “This Agreenent shall continue . . . for a period of three
(3) years, or until termnated in accordance with its
provi sions.”

. “This Agreenent wll be automatically renewed for an
additional three (3) years . . . unless either party

notifies the other in witing of its intent not to renew.”
. The agreenment could only be term nated “For Cause.”
This draft did not include the “best efforts | anguage” fromSteele’s
March 21, 1996 letter.®
Clewi s responded by crossing out the mninum volune |evel of
“2000 packages,” and replacing it with “1,000 transactions.” Steele
testified that he

was concerned about the mninmm because, you

know, | had stepped out there and, you know,
noved, had a |ot of people, lot of nobuths to
feed, you know, wth the enployees. | had

taken on debt to facilitate doing this. And I
said, you know, we can negotiate the m ninmum
transactions but | still, you know, and then we
put back in the best efforts because that’s what
had been commtted and agreed to before .

St eel e expl ained that he was di sappointed that Cew s changed
the m ni num because “I . . . went into debt, expand[ed] [and] hired
people[.]” He explained the purpose of the mninmm

The concern about the mnimumwas that they had
changed the tax law or sonething. You do this

8Steel e requested that it be reinserted, and it appears in the
next draft.
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process for |ike honme i nprovenents and pool s and

so forth as well. So, if they changed the tax
| aw, the purpose of the mi ninmumwas to make sure
that | got transactions. . . . [BJut in no way

was it ever imagined that a thousand units woul d
only be First Union volune wunless they
drastically changed the tax | aw.

Steel e al so said that he was unaware of the anount of First Union's
total volune at the tinme of these negotiations.

According to Steele, the parties discussed the reduction of the
transactional volunme to a thousand transactions nonthly:

[ Thompson and Clewis told ne] that since Doug
Crisp was no longer there pushing the bank or
the consumer credit division that M. Pruitt was
now involved and they didn't think that they
woul d be able to achieve the transaction |evels
that we previously in concept agreed to but the
intent and commtnent was still there with us,
don't worry, . . . we're there for you, et
cetera, but they didn't think they would be able
to get the docunent signed with a | arge anount
of transactions in it.

Clewis also crossed out the three-year term and replaced it
with a one-year term Steele objected to this and told Clew s

that this was not acceptable and | wasn’'t happy
and that, you know, we needed to go back to what
t he original conm tnent and prom se had been and
that was a long-term relationship and a
part ner ship.

Steele also objected to the renpoval of the “best efforts”
| anguage. Steele thought that the “best efforts” |anguage neant
that, “as long as we perforned, produced, continued doing the things
that we were going to do, then they would send wus all the

transactions that we coul d handle and all that they could send to us
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and there would be a mnimumthat would allow for our protection[.]”
Steele thought this neant that First Union would send 3S
approxi mately 85%of First Union’s equity nortgage | oan transacti ons.
He and Di bbl e tal ked about doi ng busi ness at that vol une during their
di scussions prior to Dibble |leaving the bank in June 1996. He did
not tell Cew s or Thonpson, however, that he thought “best efforts”
meant 85% of the bank’s transactions. He figured that they knew
about his discussions with D bble:
M. Cews reaffirnmed that he was very aware of
what M. Dibble and I had discussed. . . Wat
l’mtrying to explainto you, sir, is M. Cews
said he was aware of what M. Dibble had
commtted, promi sed, and represented to ne. And
M. Dibble and I, we threw sone various nunbers
around, 70, 75%
Di bble did not testify that he and Steel e discussed a specific
percentage of First Union s business.
The agreenent Scott and | worked on was that
with the technol ogy Scott woul d have the ability
to get all the transactions. It was not an
exclusive, it was not neant to be everything,
but that he could handle a significant portion
of volume, yes.
D bble did not conmunicate to Clewis that he “had nmade conmtnents
to Scott Steele that [he] expected M. Clewis to live up to.” He
t hought, however, that “Bill knew pretty nuch what was going on.”
According to Steel e, he and O ewi s never di scussed what the best

efforts cl ause neant:

Q Do you have a nenory sitting here today, M.
Steele, of discussing best efforts and what it
meant and it going back in the contract wth
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Bill Cews?

A Sir, | never discussed what best efforts
meant with Bill dews. | discussed the
| anguage in the service agreenent. . . . [|’ve

never had a conversation asking M. Cewis, M.
Clewis, do you know what best efforts neans,
sir.
* * *

Q | want to know, sir, if in fact when you
di scussed with M. Cews putting best efforts
| anguage in this contract, if it is in fact your
testinony that at that time you had no
di scussion with him about what the | anguage

neant .
A The two words “best efforts,” sir, | never
had that discussion, what that neant. | did

have discussion with M. Cdews wth the
comm tment and prom se that M. D bble had nade
in the fact that the best efforts |anguage was
in the contract. Bill acknow edged that yes,
that was in fact true and to put it back in
there and that’s exactly what | did, sir, and
didn't think any nore about it because he
reaffirmed what was supposed to happen al
al ong.

Final Version Of SA
The final version of the SA, signed on Novenber 29, 1997
defined the partes’ undertakings as foll ows:
2. RIGHT TO PERFORM SERVI CES

2.1 Services. First Union hereby grants to
[3S], for real estate secured |oans, the right
to performthe Services and Reports as listed in
Exhi bit A as attached hereto, as needed by First
Union, for the duration of, and in accordance
with this Agreenent. As used herein this
Agreenent, “Exhibit A’ refers to “Exhibit A 1"
at t ached. Subsequent revisions to Exhibit A
wi || bear a nunerical deci mal sequence and date,
and the nost current subsequent revision wll
repl ace any prior revision. First Union further
agrees to permt [3S] to bid on providing to
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First Union any of the Non-Traditional Services
and Reports, as defined, devel oped or required
by First Union, during the term of this
agreenent. Al so, [3S] shall agree to nanage
ot her Direct Mail database information for First
Union, at a price per nanme or for the exclusive
rights to performservices which shall be added
to and be included in Exhibit A, provided the
dat abase information is not related to [3S s]
traditional Services and Reports. For all of
the Services and Reports, as required by First
Union for Residential Real Estate secured loans,
First Union will use its best efforts to direct
these transactions to [3S], and while this will
be a non-exclusive right First Union agrees to
be subject to the provisions in Section 2.1.1 of
this Agreement.

2.1.1. Mninmum Volune. First Union wll
guarantee to [3S], beginning May 1, 1998, the
right to performat |east One Thousand (1, 000)
Transacti ons per cal endar nonth for the duration
of this Agreenent. If One Thousand (1, 000)
Transactions a cal endar nonth on average are not
delivered to [3S] to perform for any cal endar
year during the Term of this Agreenent, First
Union will carry forward the deficit and if not
made up during the Termof this Agreenent, wll
extend the Term of this Agreenent and Renewal
period until the Transactional commtnents are
fulfilled. (Enphasis added.)

The SA al so provided for the possibility that First Union m ght
el ect to give significantly nore than the m ni nrumrequired vol une of
transactions. It stated:

In the event that [First Union] wshes to
increase its transaction volune above the
m nimum transaction levels, [3S] wll be
obligated to perform an additional anount of
Thirty per cent (30% of t he m ni mum
transactions within the stated delivery tines
within this Agreenent. If First Union w shes
to increase the volune significantly above the
M nimum Volume stated in 2.1.1 of this
Agreenent with the anticipation of [3S]
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mai ntaining its delivery schedul es, then First
Union shall notify [3S] in witing of such
i ncrease sixty days prior to such increase.
[3S] upon receiving notice, wll consider but
not be obligated to re-negotiate the above
pricing schedul e.
Regarding the term of the SA, the final version of the SA
provi ded:
4. TERM AND TERM NATI ON
4.1 Term This Agreenent . . . . shal

continue in full force and effect for a period
of two (2) years commencing after the Ranp Up
Period [defined as a period ending My 1,
1998], or until termnated in accordance with
its provisions.

4.2 Renewal . This Agreenment wll be
automatically renewabl e for one year terns.

4.3 Termnation. . . . First Union my
termnate this Agreenment w thout cause after
May 1, 2000, provided however, First Union
provides [3S] with a one year notice of
cancel | ati on. Said notice shall not be
delivered to [3S] prior to May 1, 2000.
Steele testified that the SA was the first step to the long-term
rel ationship and partnership, which was sonething the parties
di scussed early on.
Implementation Of SA
After execution of the SA, 3S s volunme of business fromFirst
Uni on increased from1,500 transactions in the nonth before the SA
was signed to an average exceedi ng 3,500 transacti ons per nonth in

the spring of 1998. During the “Ranp Up Period,” defined in the SA

as the tine from Novenber 29, 1997 until My 1, 1998, transactions
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i ncreased dramatically, w thout the bank giving Steel e any advance
noti ce of the increases. Steele said that he could not tell
whet her he was getting nost of the bank’s busi ness because he had
no access to their volune or transaction |ist.

Steele was aware that there were other vendors providing
simlar services to First Union. Regardi ng exclusivity, Steele
said, “we would have loved to have that happen but it wasn’t
reality . . . . [I]t would not be unreasonable to have a backup
vendor to support First Union in case we i npl oded for sone reason.”
Clews told Steele that one of these vendors, ATM was just a
backup vendor

The SA was profitable for 3Sin the first year. The revenue
fromFirst Union was approximately $4 m|1ion, about 40-50%of 3S s
gross revenue in 1998, which was about $8 mllion. 1In 1996, the
year prior to the contract, 3S |ost $300,000 on gross revenues of
$3.8 mllion. 1n 1998, the first full year of the SA it had a net
i ncome of $544,000 on revenues of $8.2 million. 1In 1999, 3S had
$862, 000 of profit on revenues of 8.3 mllion.

On February 11, 1998, Thonpson, in connection with First
Union’s “Supplier Partnership Conference,” nomnated 3S for an
award, witing that “3S has proven to be a true partner with First
Uni on. Their dedication to serve our external custoner is
exenplified each day as they drive to exceed our expectation.” He

expl ained in the nomnation formthat 3S “offers a fully aut omated
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statistical property evaluation that elimnates our custoners
having to take tine away from work to neet with an independent
appraiser. This product costs less than 75% of the traditional
property eval uation products[.]”

Al though the SA did not limt 3S to providing its services
only to First Union, there were comments made by Clewis and one
ot her bank officer that 3S should not “go across the street.”
Steele interpreted these comments to nean that First Union did not
want 3S providing services to their fiercest conpetitor
Nat i onsBank. Although Steele told First Union, “we’re focused on
your organi zation, we have no reason to go anywhere else,” he did
have discussions with both SunTrust and Wells Fargo about joint
ventures with them

Changes At First Union And Pricing Problems

Inlate 1998, Cewis was transferred to a new position and was
relieved of his vendor managenent responsibilities. Thonpson had
been relieved of his vendor managenent responsibilities earlier
that year. By March 1999, First Union’s three consuner credit
operations had been consolidated in North Brunswi ck, New Jersey,
under the direction of Jim Keenan and Jennifer Buzzi, who had
previously managed First Fidelity' s credit services, using between
20 and 25 vendors.

Buzzi soon di scovered that the Charlotte vendors were charging

substantially higher rates than the bank was paying in New Jersey
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—up to $30 nore per transaction. “Appal l ed” at the disparity,
Buzzi arranged to neet with 3S and three other vendors in Charlotte
on March 3, 1999. At this neeting, Buzzi asked the vendors to
decrease their prices to a reasonable |evel. Steele agreed to
review his pricing and get back to her. On April 16, 3S responded
that it would lower its pricing for property and judgnent reports
to $98 in specified counties, but the pricing was “conti ngent upon
3S maintaining our current volume levels of a mninmm of 3,000
property and judgnment reports per nonth[.]” Buzzi did not accept
this proposal, because “not only did they not drop [prices] |ow
enough[,] they wanted nore volune.” She indicated there was stil
a $20 per transaction difference in the pricing, which “would have
cost the bank . . . $60,000 a nonth.”

On April 29, Steele offered the sane price on “fully
underwritten Property and Judgnent reports,” and offered to “nmake
avai | abl e our aut omat ed val uati on product” for $30, w thout the new
m ni rumvol ume. By letter of May 4, Gent notified First Union that
3S was officially dropping to these prices. 3S, however, reserved
the right to go back to its higher price of $113 “should we see a
significant drop in volune.” The volune for the nonth of Apri
1999 was 4,432 transactions. Buzzi told 3S that these terns were
unaccept abl e.

First Union’s Election Not To Renew SA

On April 28, 1999, Buzzi sent a letter to Steele outlining
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her interpretation of the M ninmum Vol une requirenment under the

SA:

Under Section 2.1.1 of the Agreenent,
First Union agreed to provide [3S] the
opportunity to perform Services . . . on a
m ni mum of one t housand (1000) | oans per nonth
during the twenty-four nonth term of the
Agreement. It is First Union s position that
Section 2.1.1 contenpl ates that the 1000 | oans
per nonth volunme is an average C
According to First Union’s records, under the
terms of the Agreenment, [3S] has to date
provided Services on at |least 29,000 First
Uni on | oans.

Having nmet its mnimum obligation under
terms of the Agreenent, First Union will no
| onger be providing [3S] with the opportunity
to provide Services on any additional First
Union loans. Wile this action does not
constitute a termnation of the Agreenent,
should [3S] desire to continue to provide
Services to First Union, First Union 1is
willing to negotiate an early term nation of
the Agreenment and the execution of a new
agr eenment which wll provide for new
performance |l evels and price criteria.

Finally, in the event that no new
agreenent i s executed between First Union and
[3S], this letter shall serve as First Union's
notice pursuant to Section 4.3 of the
Agreenment that First Union wll allow this
Agreenent to expire on May 1, 2000 and that no
renewal of said Agreement will be honored.

Buzzi’'s letter was drafted by Christopher Tucci

of ficer

of

Esq., an

First Union, and a corporate lawer for First Union

Cor por at i on. Buzzi sought Tucci’'s advice on First

“specific obligations” under the SA Tucci and Buzzi

about once a week regardi ng 3S between Apri
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At the time Tucci drafted the April 1999 letter, he knewthat First
Uni on was planning to co-own a settlenent services conpany.?®

St eel e responded to Buzzi’'s letter on May 3, 1999, expressing
his “shock[ ]” upon receiving it. He pointed out that the SA
called for “‘a mnimm of 1,000 transactions per nonth'” and
rejected her interpretation that an average of 1,000 over the
entire termwas sufficient. He continued:

Wthout getting into the details of our
extensive and |engthy negotiations with the
Seni or managenent at that tine, the |anguage
was mnutually negotiated as a conpromise to
provide First Union with what it determned to
be the products and services it needed as wel |
to ensure our volunes and work |evels unti
May 1, 2001.

W al so understand your directive in your
attenpt to | ower your fees. However, we woul d
like First Union to state in witing that they
want us to change or elimnate our current
standard of underwriting as you have stated to
us verbally. W have sent you a proposed
pricing structure for our existing title
product . W will attenpt to push this down
even further as we get nore response fromthe
field.

In closing, Jennifer, | do not think it
IS necessary to take a “hardbal |” approach in
attenpting to negotiate. W value the First
Union relationship and have serviced First
Union by delivering the highest quality
products and services. W ook forward to
continuing our relationship and hope that
First Union realizes the value that we
provide. Although you may not agree with the
exi sting Terns and Conditions of the [SA]
, We expect First Union to honor its current

W discuss these plans in nore detail, infra.
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contractual obligations. W are open for
further discussions to attenpt to cone to a
nmut ual |y acceptabl e resol ution.

Al t hough Gent and Buzzi had a conversation on May 4 about the
new pricing |l evel s adopted by 3S, they did not discuss the April 28
| etter of non-renewal. There is no evidence that Steel e or anyone
representing 3S said anything to Buzzi or other bank officials to
suggest that 3S was entitled to 85-90% of the bank’s transacti ons.

Overdue Invoices

The discussions about price and volune paralleled ongoing
communi cati ons about certain invoices that 3S cl ai med had not been
paid by First Union. |In Cctober 1998, 3S submitted to First Union
several hundred outstanding invoices, nmany of which pre-dated the
SA. These total ed $375, 227.

First Union officials told Steele that they had not seen the
invoi ces before and that it would take considerable tinme to “sort
t hrough” them and verify that they were validly connected with a
loan. First Union paid $72,630 in February 1999.

Al though the invoices pre-dated Buzzi’'s tenure in vendor
managenent, when the invoices were only partially paid by Apri
1999, 3S forwarded them to Buzzi, asking her to get involved.
Responding to this request, Buzzi wote to 3S on April 24, 1999:

| woul d suggest to [3S] that you identify the
Fi rst Uni on Departnment and contact person that
was responsi ble for placing these orders with

3S. The Consuner Credit Division is not going
to pay for another Division s expenses.
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Il will try [to] assist Steele in any way |
can, but considering the age of the invoices
this will take considerable tinme and research.
Pl ease be advised that Consuner Credit wll
not submt any invoice for paynent unless we
have both verified that our Division 1is
responsi ble, backed up wth sufficient 3S
docunent ati on, and al so verify paynent has not
previ ously been issued.

As Buzzi suggested, 3S provided First Union again with the
unpai d invoices, and the parties discussed them By letter dated
June 30, 1999, First Union offered to pay 3S $150,000 “to be
appl i ed against First Union’s outstanding balance with Steele[.]”
The letter said that the paynent was

being nmade solely for the purposes of

preventing Steele from incurring undue

financial hardship and in no way constitutes

an agreement or admssion that any such

i nvoi ces or charges nade by [3S] under the

terms of the [SA] are valid or enforceable.
The letter al so asked that 3S, upon witten demand of First Union,
i mredi ately refund the paynent, and if it did not, the bank would
have the option to “exercise any rights and renedi es granted [ under
the SA], including, but not limted to imrediate term nation of
said Agreenent.” 3S did not accept the terns of this offer.

The parties finally agreed to a nechanism for resol ution of
their dispute. By letter agreenent dated July 9, 1999, the bank
agreed to pay $150,000 i medi ately “as a good faith gesture toward

a final disposition of the total bal ance outstanding,” reserving

The letter agreenent was dated July 9, 1999, but called for
paynment on or about July 1, 1999.
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the right to “research the validity of the Invoices.” The bank
al so agreed to

conclude its research [on the validity of the
invoices] and remt paynent to [3S] on al
verified invoices no later than August 31,
1999. Should First Union determ ne that any
of the Invoices are not valid or that any of
said Invoices had been previously paid, and
therefore are not due and owwng to [3S], First
Union will pay all undisputed invoices and
provide [3S], with a witten notice of its
determination regarding disputed invoices,
together wth supporting docunentation, no
| ater than August 31, 1999. [3S] shall have
fifteen days fromthe date of such notice to
present additional information in support of
any such challenged invoices, to which First
Union will respond within fifteen days. Any
unresol ved di spute concerning the validity of
any such invoices shall be resol ved by binding
arbitration[.]

Al t hough First Union paid the $150,000 due on July 1, it did
not live up to its agreenent to determ ne and pay the bal ance of
the undi sputed invoices by August 31, 1999. In Cctober, First
Uni on made an offer to settle for an additional $120, 000, provided
3S released First Union from any obligations under the SA. This
of fer was not accepted by 3S.

Final resolution of this dispute was not nmade until Novenber
5, 1999, when the parties entered an “Agreenent and Release,” in
which First Union agreed to pay $245,000 within one day, and 3S
rel eased First Union fromclains relating to the di sputed invoi ces.

This sum was pai d.
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Declining Volume For 3S

Al t hough the number of transactions First Union sent to 3S

exceeded 2,000 per nonth from March 1998 through July 1999, they
started to decline in August 1999 and fell bel owthe agreed M ni num

Vol une in Cctober 1999. Steele’s expert witness introduced a chart

showi ng t he actual vol une of transactions referred to 3SfromFirst

Uni on, the bank’s actual volune, and the amount 3S could have

handl ed fromJanuary 1998 —February 2003. This chart is set forth

in relevant part bel ow

Steele’s Actual Title and Appraisal Count vs.

Steele’s Projected Capacity with growth at 1000 per month (Jan-May 98),
1500 per month initially (Jun-Oct 98) and

1250 per month until capacity caps off at 60,000

Steele Actual Steele FU Actual Min Steele
Projected Total Projected and
Capacity Appraisal & FU Actual
Totals Titles
Appraisals &
Titles
Jan-98 664 3,000 1, 056 1, 056
Feb-98 1,078 4,000 3,275 3,275
Mar - 98 2,338 5,000 5,494 5,000
Apr-98 3,039 6, 000 11,168 6, 000
May- 98 5, 235 7,000 11, 277 7,000
Jun-98 3,641 8,500 11, 959 8,500
Jul - 98 2,792 10, 000 13, 210 10, 000
Aug- 98 2,321 11, 500 13, 751 11, 500
Sep-98 2,091 13, 000 13,993 13, 000
Oct-98 3, 337 14,500 18, 148 14,500
Nov- 98 3,678 15, 750 24,716 15, 750
Dec-98 3,383 17,000 31,084 17,000
Totals 33,597 115,250 159,131 112,581
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Jan- 99 2,159 18, 250 28,939 18, 250
Feb- 99 2,957 19, 500 37, 342 19, 500
Mar - 99 4,307 20, 750 37,022 20, 750
Apr - 99 4,432 22,000 41, 436 22,000
May- 99 3,192 23, 250 31,771 23, 250
Jun-99 2,653 24,500 36, 058 24,500
Jul -99 2,488 25, 750 41, 050 25, 750
Aug- 99 1,907 27,000 42,741 27,000
Sep- 99 1,139 28, 250 40,598 28, 250
Oct - 99 874 29, 500 35, 042 29, 500
Nov- 99 780 30, 750 28,033 28,033
Dec- 99 793 32,000 15, 242 15, 242
Totals 27,681 301,500 415,274 282,025
Jan- 00 838 33, 250 29,961 29,961
Feb- 00 772 34, 500 34,911 34, 500
Mar - 00 992 35, 750 40, 673 35, 750
Apr - 00 734 37,000 33,617 33,617
May- 00 417 38, 250 34, 497 34, 497
Jun- 00 342 39, 500 33, 752 33, 752
Jul - 00 0 40, 750 50, 322 40, 750
Aug- 00 0 42,000 40, 251 40, 251
Sep- 00 0 43, 250 31, 956 31, 956
Oct - 00 0 44,500 34,748 34,748
Nov- 00 0 45, 750 31, 352 31, 352
Dec- 00 0 47,000 23, 888 23, 888
Totals 4,095 481,500 419,928 405,022
Jan-01 0 48, 250 38,621 38,621
Feb- 01 0 49,500 37,114 37,114
Mar - 01 0 50, 750 46, 626 46, 626
Apr-01 0 52,000 45, 040 45, 040
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May-01 0 53, 250 46, 622 46, 622
Jun-01 0 54,500 42, 289 42, 289
Jul -01 0 55, 750 41, 213 41, 213
Aug-01 0 57,000 42,504 42,504
Sep-01 0 58, 250 43,779 43,779
Oct - 01 0 59, 500 45, 092 45, 092
Nov-01 0 60, 000 46, 445 46, 445
Dec-01 0 60, 000 47, 838 47, 838
Totals 0 658,750 523,182 523,182

Steele wote to Buzzi on Septenber 22, 1999:

W continue to see a dramatic decrease in
transaction volunme during the last 90 days
Gven this fact, and pursuant to Carl Gent’s
letter of May 4, 1999, please be advised that
unless we begin to receive a flow of
transactions simlar to levels of earlier this
year, we will return to a rate of $120.00 for
title reports, per the service agreenent.
When transaction volunme returns to the
previous levels we wuld welconme the
opportunity to re-visit this issue with you.

During late fall 1999 and January 2000, Steele attenpted to
coordi nate further discussions with First Union about the decrease
in volunme, wthout success. On February 8, 2000, Steele wote a
long letter to First Union sunmarizing the history of the
relationship, including the problenms with paynment of invoices and
t he declining volunme of business.

[3S] has historically enjoyed the highest
approval from First Union processors in
matters of quality, pronptness, and custoner
support. The only issue appears to be price.

My goal has always been to convene a

neeting at which we could find a positive
busi ness sol ution.
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In March 2000, First Union scheduled a neeting with Steele to
see what coul d be worked out about the SA. In anticipation of this
neeting, Steele prepared a presentation for First Union. In this
presentation, Steele characterized the 3S/First Union rel ationship
as “[t]renendous until consolidation in New Jersey where unpaid
i nvoi ces, service agreenent and pricing seens to have created a
rel ati onship issue.” Under the heading, “Summary of Current
| ssues,” Steele wote:

Current contract provides for:

. M ni nrum 1000 orders per nonth (we
are currently receiving |l ess).

. Pricing at $120 per P&J: we agreed
to lower our pricing per our My,
1999 letter — instead volune
dramatical | y decreased; subsequently
we notified [First Union] of our
intentions with no response. Until
an alternative agreenent i s reached,
our original cont ract nmust be
honor ed.

. Paynment terns are net 15 days from
date of invoice ([First Union] AP
currently holds invoices from date
they receive approved invoice even
if invoice is 11 nonths overdue).

W suggest that we agree to disagree at this
poi nt and tal k about alternative arrangenents.

I n none of his correspondence with First Union did Steel e ever
mention that First Union was obligated to send any specific
percentage of its loan business to 3S, or assert any volune

requi renent under the SA except the M ni num Vol une.
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Four First Union vice presidents and Tucci attended the March
13, 2000 neeting with Steele. According to Steele, First Union
Senior Vice President Kirk Bare, who was by then heading the
Consuner Credit Division, told him that “he would pay the
differential . . . . He also stated that, you know, that for us to
conti nue doi ng busi ness, we woul d have to tear up the agreenent[.]”
When St eel e responded that Bare’ s approach was “an extrenely heavy-
handed way of doing business,” Bare asserted: “‘l can be heavy-
handed. |I'm First Union.’” Buzzi’s notes from the neeting
confirnmed that Bare agreed to pay all outstanding invoices only if
Steele would “send a letter termnating the contract.”

After the neeting, on April 19, 2000, 3S sent a letter to
First Union indicating that “we construe the agreenent to provide
for at least 12,000 nore orders, plus the makeup of any nonthly
vol une shortages before it has been satisfied.” 3S also proposed
that it “substantively alter its product m x and pricing for First
Union in such a way that we can operate on a working basis that
woul d enabl e us to shelve the witten agreenent, and let it expire
accordingtoits owmn ternms.” The parties failed to reach agreenent
on continuing their relationship, and referrals of business to 3S
ceased al together after June 2000.

First Union’s Plans For Its Own Settlement Services Company

In 1993 or 1994, prior to 3S s first presentation to First

Union, First Unioninternally discussed creating its own settl enent
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services conpany to address the problem that its thousands of
i ndi vidual branches were decentralized and that “the branches

performed all the functions of acquiring title, appraisal at the

branch level. They followed up, tracked it, and did everything
necessary to nake that happen. And . . . it was a nightmare and
nmess.” The branches were “drowning in paper.” Margaret Engl and,

a regulatory conpliance attorney working for First Union Mrtgage
Conmpany (FUMC) Senior Vice President Jim Maynor, was tracking
| egislation that mght affect First Union’s plan to establish its
own settlenment service business.

During these sane years, First Union also considered the
alternative of buying a settl enent services conpany. As indicated
earlier, the bank’'s early discussions with Steele included pl ans
for First Union to purchase an equity interest in 3S. Although
Steel e included sone proposals for such purchase in sonme of his
witten proposals to First Union, they were not part of the final
SA.

Three years later, on Novenber 14, 1997, a date two weeks
before it signed the SA, First Union issued a strategic plan in
which it continued the goal of centralizing and automati ng t he hone
equity | oan process. |In June 1998, the Conptroller of the Currency
issued a letter to Mellon Bank, N. A advising that it was permtted
to enter into a joint venture with a national vendor to provide

centralized services for Mllon's residential |oans — the sane
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service that 3S provided for First Union.

Two nonths | ater, England distributed a nenorandum suggesti ng
that FUMC, a First Union subsidiary that nmade hone nortgage | oans,
work with two other First Union subsidiaries, First Union Hone
Equity Bank and The Mney Store, to explore the possibility of
formng a joint venture with an outside conmpany to nmanage
settl ement services. The August 12, 1998 neno noted that FUMC s
“maj or nortgage banking conpetitors” were setting up simlar
vent ur es.

In the fall of 1998, First Union issued a Request For
Proposals (“RFP”) to a nunber of vendors, seeking assistance in
establishing a subsidiary and providi ng aut omati on and managemnent
services. ! Ei ght conpanies bid on the project, including
Val uAnerica, which projected a “five-year aggregate revenue of
approxi mately $2.4 billion and a five-year aggregate profit of $1.1
billion.” Al though 3S responded to the RFP, it was not selected as
a finalist. Wien Steele learned that 3S was not selected, he
call ed England on March 16 and rem nded her that 3S had the SA
The next day he wote to her offering ways in which 3S could
address the problens First Union had with its proposal.

First Union chose Val uAnerica, and entered an agreenent for

Val uAnerica to provide services, and allowing First Union to buy

HFirst Union did not send the RFP to 3S until RFPs were sent
to el even ot her conpanies.
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out Val uAnerica for approximately $30 million. The new settl enent
servi ces conpany, known as “GreenLink,” began doi ng business on
June 1, 2000. Wthin a year, First Union bought out Val uAnerica
and becane the sole owner of a hugely profitable settlenent
servi ces conpany.
Jury Verdict

At the end of the trial, the jury found that First Union
breached the SA, that it did not give proper notice of non-renewal
or termnation, and that the SA ended on May 1, 2001. It awarded
3S $21, 240, 614 i n danages for breach for the period fromJanuary 1
1998 to April 30, 2000. It awarded an additional $16,235,728 in
damages for the period May 1, 2000 to April 30, 2001. It also
found that First Union fraudul ently i nduced 3Sto enter the SA and
awar ded conpensat ory danmages of $39, 476, 342. | n a separate verdi ct
the foll ow ng day, it awarded punitive damages for the fraud in the
anount of $200, 000, 000. Finding that the $37,476, 342 conpensat ory
damages for breach of contract duplicated the $39, 476, 342
conpensatory damages for fraudul ent inducenent, the trial court
entered judgnent against First Union for conpensatory damages in
t he anount of $39,476,342. 1t entered judgnment agai nst First Union
for $200, 000,000 in punitive damages.

First Union filed notions for a new trial, for judgnment
notw t hstanding the verdict, and for remttitur, all of which were

denied by the trial court. First Union filed a tinmely appeal from
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t hese verdi cts.

The Facts

DISCUSSION

I.
Proven Were Not Sufficient To Establish Fraud

The elements for a fraud action in Maryland were clearly

summari zed in a leading fraud case, Martens Cheverolet, Inc. V.

Seney, 292 M.

328 (1982):

The requirements for a successful deceit suit,
as they have evolved in Maryland, were stated
by this court . . . over fifty years ago, and

t hey

remain the sanme to this day:

To entitle the plaintiff to recover
it must be shown: (1) that the
representation nmade is false; (2)
that its falsity was either known to
the speaker, or the
m srepresentati on was made wi th such
a reckless indifference to truth as
to be equi val ent to act ua
know edge; (3) that it was nade for
t he purpose of defrauding the person
claimng to be injured thereby; (4)
that such person not only relied
upon the m srepresentation, but had
aright torely uponit in the ful
belief of its truth, and that he
woul d not have done the thing from
which the injury resulted had not
such m srepresentation been nmade;
and (5) that he actually suffered
damage directly resulting from such
fraudul ent m srepresentation.

Id. at 333 (citation omtted). The plaintiff mnust prove these

el ements by “cl

Aviation Corp.

ear and convincing evidence.” VF Corp. v. Wrexham

350 Mi. 693, 704 (1998).

Al though a cause of action for fraud nmay not rest on a
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statenment about future events, a person may commt fraud if he or
she enters an agreenment to do sonmething, wthout the present
i ntention of performng:

[Where one person induces another to part
wth his noney or property by neans of a
prom se which he nmakes with the intention of
not performng it, he is guilty of actionable
fraud. In such a case fraud is conmtted by
fal se pretense and del i berate deception. There
IS a prima facie presunption of honesty and
fairness in the dealings of manki nd, and hence
when one person nmakes a prom se to another as
an inducenment for a change of position, the
prom see has the right to assunme that the
prom sor has an existing intention to fulfil
his prom se. The existing intention of a
party at the tine of contracting is a matter
of fact, and may be material to the validity
of the contract.

Appel v. Hupfield, 198 Ml. 374, 382 (1951). It is this type of
fraud that 3S asserted agai nst First Union.

In this appeal, we are call ed upon to deci de whet her “evi dence
when viewed in its entirety does not establish, clearly and
convincingly, a prima facie case of fraud on the part of” First
Uni on. See Wrexham, 350 Md. at 715 (reversing jury verdict finding
fraudul ent i nducenent on grounds that circunstantial evi dence shown

was not sufficient to establish fraudulent intent).' In doing so,

12The quoted |anguage suggests that the Court of Appeals
considers the burden of persuasion in reviewng a fraud verdict
(i.e., “clear and convincing, as conpared to “preponderance of the

evi dence”). To our know edge, the Court has never held that
evidence in a case was sufficient to neet the preponderance
standard, but not the clear and convincing standard. Cf. Atl.

Richfield Co. v. Sybert, 295 Md. 347, 365 (1983) (evi dence was cl ear
(continued.. .)
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we nust “assume the truth of all credible evidence and al
inferences of fact reasonably [deducible] from the evidence
supporting [3S].” Nationwide Mut. Fire Ins. Co. v. Tuffs, 118 M.
App. 180, 190 (1997). W resolve all conflicts in evidence in
favor of 3S. See Jacobs v. Flynn, 131 Ml. App. 342, 353, cert.
denied sub nom. Kishel v. Jacobs, 359 M. 669 (2000). “I'f the
record discloses any legally relevant and conpetent evidence,
however slight, from which the jury could rationally find as it
did, we nust affirm the denial of the notion [for judgnent
notw thstanding the verdict].” 1d. at 353. Although 3S proved
har d- nosed busi ness deal i ngs on the part of First Union, |eading up
to a deliberate and substantial breach of contract, we conclude
that the evidence, when viewed in its entirety, falls short of
proving fraud in the inducenent.

In examining the First Union representations that 3S relies
upon to prove fraud, we classify themin three categories. The
first category consists of the witten promse of First Union
contained in the SA that we referred to as the “best efforts”

cl ause. As we explain further below, First Union’s intentions

2., . continued)

and convi nci ng) . We have held that considering the burden of
persuasion is not an appellate function. See Darcars Motors of
Silver Spring, Inc. v. Borzym, 150 Md. App. 18, 55, cert. granted,
376 Md. 49 (2003). Gven uncertainty on this issue, we do not rest
our decision on the requirenment that there be clear and convi nci ng
evi dence to establish fraudulent intent. See Sass v. Andrew, 152
Md. App. 406, 433-43 (2003).
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regardi ng the “best efforts” clause were not sufficient to showthe
scienter necessary to prove fraudulent intent not to perform
| argel y because this clause was anbi guous, and the parties did not
di scuss what it nmeant.

The second cat egory consi sts of representati ons that coul d not
be reasonably relied onin this comrercial transaction because t hey
contradict the express ternms of the SA The third category
i ncl udes representations that are so broad and vague that they are
not actionable m srepresentations, and fall within the category of
“puffing.” As shall be shown in the discussion that follows,
soneti nes these categories overl ap.

The “Best Efforts” Clause

3S argues that the “best efforts” clause neant that First
Union was promising to give it 75-85% of the title and apprai sal
wor k needed for all home equity | oans made by the bank. The trial
court found that the “best efforts” clause at |east neant that
First Union promised to give 3S the settlenent services on nore
than 50% of their |oans. In support of their view that the
necessary fraudul ent i ntent was proven, both 3S and the trial court
point to a statenment made by Clew s at trial that he never intended
to give 3S nore than 50% of First Union’s business because it was
not prudent for the bank to “put all our eggs in one basket.”

“Maryl and has adopted the overwhelmng majority rule of the

Anmerican courts in holding that fraud may be predi cated on prom ses
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made with a present intention not to perform them?” Tufts v.
poore, 219 M. 1, 11 (1959). To establish a claimfor fraudul ent
i nducenment based on First Union’s failure to intend to give 50% or
nore of its business to 3S, however, requires a showi ng first that
First Union knew that the SA clearly required that |evel of
performance by First Union. Fraudul ent intent not to fulfill a
performance requi renment that First Uni on never undertook, does not
support a cause of action for fraudul ent inducenent.

It nmust be renenbered, noreover, that 3S s fraud claim was
based on fraudul ent inducenent to enter the SA. That is what
Steele stated. He said that Cewis never told himthe SA was a
two-year agreenent limted to 1,000 transactions per nonth, and
that if he had, Steele would not have signed the contract. Rather,
he “woul d have asked [Clewi s] to honor the commtnents that he and
hi s predecessors had nade to ne.”

Most inportantly, that is what the jury was asked to find, and
did find, in answer to witten interrogatories on the verdict
sheet. On the verdict sheet, with respect to the fraud count, the
jury was asked and answered the follow ng:

2. Do you find by clear and convincing
evidence that [First Union] fraudulently
i nduced [3S] to enter into the [SA]?

[ Yes]

If you answered “Yes” to Question 2, please
answer Question 2(a).
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2 (a) Based on a preponderance of the evidence,
how much, if any, do you award to [3S] for
conpensatory danmages for Fraud in the
Inducement?
$39, 476, 342. 00
Therefore, 3S needed to prove fraudulent intent with respect to the
obl i gati ons undertaken in the SA.

Qur analysis of the whether First Union commtted fraud by
signing the SA and its “best efforts” clause without intending to
performits obligations thereunder starts with cl ose exam nati on of
the clause itself, and how it fits within the entire contract.
Referring to the | anguage of section 2.1 that we quoted previously,
we observe that First Union promsed that, “[f]or all the of
Services and Reports, as required by First Union for Residential
Real Estate secured | oans, First Union will use its best efforts to
direct these transactions to [3S], and while this will be a non-
exclusive right First Union agrees to be subject to the provisions
in Section 2.1.1 of this Agreenent.” Section 2.1.1 establishes a
M ni mum Vol une of transactions that First Union guaranteed to 3S.

The |language in sections 2.1 and 2.1.1 is internally
i nconsistent. The isolated phrase, “best efforts to direct these
transactions to [3S],” could be interpreted to nean that the
parties intend that, wunless there are laws or circunstances
precluding First Union from sending all such transactions to 3S,

the bank will do so. But the parties also agreed that this is a

“non-exclusive right[.]” Significantly, this | anguage renoves any
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doubt about whether First Union could nmake referrals to other
vendors, and even suggests that there may be ot her vendors who can
share the right to receive First Union’s “best efforts” to refer
t hem busi ness. Thus, one reasonable reading is that 3S had a ri ght
toreceivereferrals on at | east as favorable a basis as offered to
conpar abl e vendors. Alternatively, it nmay be read to nmean that
there are other vendors to whom First Union may refer business,
wi t hout necessarily making “best efforts” toward them

There is no definition of “best efforts” in the SA. Nor have
we found a definitive nmeani ng under statute or case |law. Rather,
“best efforts” is a term“which necessarily takes its neaning from
the circunstances.” Bloor v. Falstaff Brewing Corp., 454 F. Supp.
258, 266 (S.D.N. Y. 1978), arff’d, 601 F.2d 609 (2d G r. 1979); see
also Triple-A Baseball Club Assocs. v. Northeastern Baseball, Inc.,
832 F.2d 214, 225 (1 GCir. 1987), cert. denied, 485 U.S. 935, 108
S. C. 1111 (1988)(best efforts “cannot be defined in terns of a
fixed formula . . . [but] varies with the facts and the field of
| aw involved”); Trimed, Inc. v. Sherwood Med. Co., 772 F. Supp.
879, 885 (D. Md. 1991)(quoting Bloor),; Polyglycoat Corp. v. C.P.C.
Distrib., Inc., 534 F. Supp. 200, 203 (S.D.N. Y. 1982)(quoting
Bloor); Victor P. Goldberg, Great Contracts Cases: In Search of
Best Efforts: Reinterpreting Bloor v. Falstarff, 4 St. Louis L. J.

1465, 1465 (2000) (“ best efforts” can only be defined
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contextual ly).?* Thus, although contract interpretation is
generally a question of law, a factual determ nation may be
required as to what is deened to be “best efforts.” See Mor-Cor
Packaging Prod., Inc. v. Innovative Packaging Corp., 328 F.3d 331,
2003 U.S. App. LEXIS 8288, *11-12 (7' Cr. 2003)(treating as
guestion of fact issue of whether exclusive product distributor’s
acquisition of conpany conpeting with potential purchasers of
product constituted breach of prom se to use “best efforts” to sel
manuf acturer’s product); Trimed, 772 F. Supp. at 885 (“Although
contract interpretation is generally a question of law, this
contract required a factual determ nation as to what is deened to
be ‘best efforts’ 7).

In a 1984 law review article, On Trying To Keep One’s
Promises: The Duty of Best Efforts In Contract Law, Professor
Far nswort h observed:

Best efforts is infrequently nentioned in the
[ Uni form Commerci al] Code and the Restatement
(Second) of Contracts and . . . has been
generally neglected in the | aw revi ews. .

Because courts sonetines confuse the standard
of best efforts with that of good faith, it
will be well . . . to make plain the
di stinction between the two standards. Good
faith is a standard that has honesty and
fairness at its core and that is inposed on

every party to a contract. Best efforts is a
standard that has diligence as its essence and

13A party’s entering a contractual conmmitnent to use “best
efforts” wthout intent to performcan be the basis of an action
for fraud. See Travel Comm., Inc. v. Pan Am. World Airways, Inc.,
91 Md. App. 123, 179, cert. denied, 327 M. 525 (1992).
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is inmposed only on those contracting parties
t hat have undertaken such performance.

E. Allan Farnsworth, on Trying to Keep One’s Promises: The Duty of
Best Efforts 1in Contract ILaw, 46 U. Pitt. L. Rev. 1, 7-8
(1984) (footnotes omtted). Farnsworth answered the question, “how
is this standard of diligence to be set?”

Courts have generally responded in two ways.

The first is to imagine the prom sor and the

prom see united in a single person and to ask

what efforts a reasonable person in that

situation would exert on his or her own

behal f. The second is to inagine a third

person to be in the promsor’s place to ask

what efforts a reasonable person in that

situation would exert.
Id. at 8 (footnotes omtted). See also E. Allan Farnsworth
Farnsworth on Contracts 8 7.17, at 350-53; § 7.17c, at 381-88 (2d
ed. 1998)(addressing various interpretations of best efforts
cl auses).

The Seventh Circuit has held that “best efforts” can nean the
efforts the promsor has used in simlar contracts where the
adequacy of its efforts was not questioned. See Olympia Hotels
Corp. v. Johnson Wax Dev. Corp., 908 F.2d 1363, 1373 (7' Gr.
1990) . The First Circuit has held that “best efforts” in a

contract to pronote worldwide |licensing and use” of the
contracting party’s product required “active exploitation in good
faith.” Western Geophysical Co. of Am., Inc. v. Bolt Assocs.,
Inc., 584 F.2d 1164, 1171 (2d Cir. 1978).

A promi se to use “best efforts” does not necessarily nean t hat
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the promisor is required to give all of its efforts toward
assisting or pronoting the prom see’s interests or product, or that
the prom sor is prohibited frompronoting conpeting products. See
Van Valkenburgh, Nooger & Neville, Inc. v. Hayden Publ’g Co., 281
N. E. 2d 142, 144-45 (N.Y.), cert. denied, 409 U S. 875, 93 S.
125 (1972)(licensees who agree to make “best efforts” to pronote
licensor’s product are not restricted in pronoting conpeting
products) . See also Bloor, 601 F.2d at 614 (Falstaff Brew ng
could market its own beers and still fulfill prom se to nmake best
efforts to pronote and market Ballentine beer); Farnsworth on
Contracts, Supra, 8 7.17c, at 388 (“courts agree . . . that a duty
of best efforts does not of itself inpose a duty of exclusive
deal i ng, although it should be open to the prom see to show that
the parties understood the termto include such a duty”).

W are not persuaded that nerely signing the best efforts
cl ause necessarily neans that First Union officials knewthat they
were contractually obligated to nake nore than 50% of their
referrals to 3S. Although the clause uses the term*“For all of the
Services and Reports, as required by First Union for Residential

Real Estate secured loans,” it explicitly states that 3S s “right”

YFor an exanple of a best efforts clause where the prom sor
nmakes best efforts to sell property, while it is also selling
conpeting property, see Brooks v. Euclid Sys. Corp, 151 M. App.
487, 502-03, cert. denied, 377 Mi. 276 (2003)(stockbroker entered
“best efforts selling agreenments” wth issuers of securities;
interpretation of best efforts clause not at issue).
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shal | be *“non-exclusive.” Thus, First Union could reasonably
expect that it would be referring a neani ngful anmount of business
to ot her vendors.

Furthernore, the term*“Services” itself creates an anbiguity
as to what was intended. “Services” is defined el sewhere in the SA
as “those functions, docunents, or other data provided by Steele to
First Union National Bank in response to a request for information
on a particular real property.” (Enphasis added.) If “all Services
and Reports as required by First Union” neans sinply those services
given “in response to a request” fromthe bank, then the bank woul d
have nothing nore than an obligation to act in good faith in
requesting sonme services. Thus, incorporating the definition of
“Services” into section 2.1, 3S reasonably could believe that it
was within its discretion how nuch volune it requested.

In interpreting a contract, courts will review the contract
“as a whole to determne the parties’ intentions.” Sullins v.
Allstate Ins. Co., 340 Md. 503, 508 (1995). O her clauses in the
SA, and the history of the negotiations suggest that the parties
did not intend that First Union give nore than 50% of its business
to 3S. The titling of section 2.1.1, “Mninmum Vol une,” indicates
that the only specific guarantee as to vol une i s contai ned therein.
That section provides only that “First Union will guarantee to
[3S], beginning May 1, 1998, the right to perform at |east One

Thousand (1, 000) Transactions per calendar nonth for the duration
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of this Agreenent.”

Exhibit A 1, expressly incorporated into section 2.1, also
i ndicates that, so long as First Union remai ned above the section
2.1 Mnimum Volune levels, it was within First Union’'s discretion
to decide what any additional volume would be:

In the event that [First Union] wishes to
increase its transaction volume above the
minimum transaction levels, [3S] wll be
obligated to perform an additional anount of

Thirty per cent (30% of t he m ni mum
transactions within the stated delivery tines
within this Agreenent. |[If First Union w shes
to i ncrease the volume significantly above the
M nimum Volune stated in 2.1.1 of this
Agreement with the anticipation of [3S]

maintaining its delivery schedul es [ as
specified in the SA], then First Union shall

notify [3S] in witing of such increase sixty
days prior to such increase. [3S], wupon
receiving notice, wll consider but not be
obligated to re-negotiate the above pricing
schedul e. (Enphasi s added.)

We shall refer to this clause as the “130% Cl ause.”

In short, the SA was not at all clear that, in exerting its
“best efforts,” First Union was required to give 3S 50% 75% or
any other specific percentage of business. Al t hough the best

efforts clause referred to “all of the Services and Reports,” the
term “Services” was anbi guous, the clause was qualified as non-
excl usive, and the 130% Cl ause suggested that, above the M nimum
Vol unme, First Union had the discretion to deci de how nuch busi ness
to refer.

Mor eover, there is no evidence that Clewis or Thonpson nade
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representations to Steel e to suggest that the “best efforts” cl ause
was intended to guarantee nore than 50% of the bank’s vol une.
Steele adm tted that he never discussed with Clewi s or Thonpson t he
nmeani ng of the “best efforts” clause. He never told either Clew s
or Thonpson that he thought that it neant 3S would receive 75-85%
of the bank’s business, 50% of the bank’s business, or any other
speci fic percentage of business. Revi ewi ng the | anguage of the
SA, and in the absence of any discussion indicating that the "best
efforts” clause neant that 50% was required, we cannot sustain a
finding that Cew s fraudulently intended not to perform sinply
because he never intended to refer nore than 50% of the bank’s
busi ness.

3S does not contend that Di bble possessed fraudul ent intent.
Rat her, 3S argues that Steele and D bble had conversations that
woul d support his interpretation that the SA neant he woul d get 50%
or nmore of First Union's business, that Dibble informed Cews
about these conversations, and that Cewi s never intended to give
nore than 50% of the bank’s business. Cews had told Steele that
he “was aware of what M. D bble had commtted, prom sed, and
represented to ne[,]” and that 3S renmai ned First Union’s vendor of
choi ce —“not hing had changed.” The conversations Steele said he
had with D bble were far fromconcrete, however

Steele testified that Dibble said that if Steele delivered on

his prom ses, 3S “could be the beneficiary of all the transactions
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that they could send to us.” Simlarly, Steele said that he and
Di bbl e di scussed that “best efforts” neant “that he could send al
the transactions that he could and that | could handle.” Thi s
statenment is vague in itself. Al the transactions First Union
“could” send mght easily nean those that it could send after
taking into account First Union’s need, as Cews explained, to
maintain multiple vendors to get good service, to maintain
conpetitive pricing, and to safeguard against natural and
technol ogi cal disasters. A promse to use best efforts does not
require that a party disregard its own interests. See NCNB Nat’l
Bank of N. C. v. Bridgewater Steam Power Co., 740 F. Supp. 1140,
1152 (WD.N.C. 1990)(“The requirenment that a party use its best
efforts necessarily does not prevent the party from giving
reasonabl e consideration to its own interests”)(citing Bloor, 454
F. Supp. at 267).

The only thing Steele said about a specific percentage was
that he and Di bble, well over a year before the SA was signed, had
“thr[own] sone various nunbers around, 70, 75%” But in March
1996, even before Dibble’ s departure fromFirst Union, D bble had
rejected 3S' s Septenber 1995 proposal that the bank guarantee

70% > To the contrary, in March 1996, First Union circulated a

%'t is undisputed that Steele’s second draft contract, sent

i n Septenber 1995, proposed that 3S receive the greater of: 70% of
First Union’ s transactions, or an average of 2,500 transacti ons per
month for the first year, and 7,500 transactions per nonth
(conti nued. . .)
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draft that had no mninmum volune requirenent and no exclusivity
cl ause. Moreover, Steele did not testify that he and Di bbl e ever
agreed that 75%or any particul ar percentage of the bank’ s business
woul d be guaranteed in the contract. He al so acknow edged t hat
Thonpson and Cewis told him with respect to the M ninum Vol une
bei ng reduced, that

since Doug Crisp was no |onger there pushing

t he bank or the consuner credit division that

M. Pruitt was now involved and they didn't

think that they would be able to achieve the

transaction levels that we previously in

concept agreed to but the intent and

conmtnment was still there with us, don't

worry . . . we're there for you, et cetera,

but they didn't think they would be able to

get the docunent signed with a | arge anount of

transactions in it.

Nor did Dibble say the bank had prom sed at | east 50%of their
transactions. Dibble testified that he wanted to put Steele into
the position where his conputerized appraisal and title service
could be directly accessed by all the branches. W exam ne that
t esti mony bel ow.

Di bbl e first expl ained that when he was working with Steele to
prepare to performtitle and apprai sal services for the direct nai
project, it was necessary for a significant nunmber of users to
access the conputer systemat one tine because the bank had 2,000

branches, with one to three lenders in a branch. This neant that

3. .. continued)
thereafter. This proposal was not accepted by First Union.
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t he conputers needed to have the capacity to handle up to 5,000 or
6,000 users at one tine. He indicated that at the conpletion of
the ATAPS pilot project, this goal was acconplished, and
approxi mately 2,000 branches could | og onto 3S.

When asked about the “best efforts” clause, Dibble said
not hi ng about guaranteei ng 50% or nore:

Q Was it your intent, M. Dibble, to in any
way limt the amobunt of transactions that were
to go to 3S other than limtations by | aw?

A: Limtations by law and stuff that was
beyond ny authority. I couldn’t commit
branches to it, but | wasn't intentionally
trying to limt.

Q Was it your intent to send 3S all that 3S
could handle and all that FU could generate
except by limtations by | aw?

A: It was ny intent to create a mechanism to
where Scott — we could access Scott’s system,
get to appraisals, [S]cott could — and with
certain ramp ups in service levels, Scott
could handle the volume that was coming
through those branches, whatever that would
look like. (Enphasis added.)

D bbl e al so was asked about his intent with respect to the
“best efforts” clause in the April 16, 1996 draft of the SA

Q What did you intend the term*“best efforts”
to nean with respect to this rel ationship?

A: That once we had a connection between Scott
and First Union, that would be the best
efforts to direct the transactions believing
that the branches woul d take advantage of an
ability to close loans faster and/or gain
appr ai sal s.

And for those that chose not to because
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t hey have sonebody down the street to do
busi ness, obviously this would give themthe
ability to do that.

Q But you neant “best efforts” to include
sendi ng as many transactions within the entire
2,000 branch [First Union] footprint as
possi bl e or that Scott coul d handl e?

A | couldn’'t direct them but ny belief was
that Scott could reasonably assune to get a
significant portion of the volune. And ny
intent was not to limt him . . . The

functionality would be there for him to get
that. (Enphasis added.)

D bbl e al so said, when asked about his conceptual agreenent with
St eel e:

[ T] he agreenent Scott and | worked on was t hat

with the technology Scott would have the

ability to get all the transactions. It was

not an exclusive, it was not neant to be

everything, but that he <could handle a

significant portion of volune, yes.
Thus, al though Di bbl e thought that 3S might get nore than 50% of
t he transacti ons because of his technol ogy, nowhere did D bbl e say
that he agreed to commt the bank to this anmount. Nor did D bble
say that he told Steele that he had authority to commt the bank to
such an anmount .

Even if the testinony of Steele and Di bble was sufficient to
allowthe jury toinfer that Clewis knewthat Steele and D bbl e had
di scussed 3S getting 75% of the bank’s business, we do not think
that the SA was sufficiently clear to establish that Clew's, in

entering the SA on behalf of First Union, knew that he was making

this kind of commtnment on the part of the bank. Yet proof that
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Cl ew s understood that he was committing to give nore than 50% of
the bank’s business to 3Sis essential if proof of his fraudul ent
intent is predicated on his trial testinony, that he never intended
to give nore than 50%

Let us be clear. W are not saying that, as a contractua
matter, the “best efforts” clause had no neani ng, and that the only
enf orceabl e prom se by First Union was the M ni num Vol une. As we
suggested above, and we expand on in section Il, we think, in
assessing 3S' s contract claim the jury coul d have deci ded that the
best efforts clause inposed sone requirenent on First Union to
diligently refer a significant amount of business to 3S, evenif it
did not require First Union to refer a specifically agreed upon
percentage of its business.

A cause of action for fraud, however, has a strict requirenent
of scienter. “‘[R]ecovery in atort action for fraud or deceit in
Maryland is based upon a defendant’s deliberate intent to
deceive.’” Wrexham, 350 Md. at 704 (quoting Ellerin v. Fairfax
Sav., 337 M. 216, 230 (1995)). See also Miller v. Fairchild
Indus., Inc., 97 M. App. 324, 342, cert. denied, 333 M. 172
(1993) (“Proof of scienter is critical to a successful deceit
action”). As with the other elenents of fraud, scienter mnust be
proven by “cl ear and convinci ng evi dence.” See Wrexham, 350 M. at
704.

Because there was no di scussi on between the parties that “best
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efforts” required First Union to send 3S nore than 50% of its
busi ness, and because one reasonable reading of the contract is
that no specific transaction vol une, other than the M ni mum Vol une,
was guar anteed, the jury coul d not reasonably infer this fraudul ent
intent simply fromCew s’ saying that he never intended to refer
3S nore than 50% So we nust exam ne whether there is other
evi dence of fraudul ent intent.
Motive For Fraud

First, we look at 3S s evidence regarding First Union’s
possi bl e notives for getting 3Sto enter the SA, even though First
Union had no intent to perform its obligations wunder that
agreenent. 3S quotes the trial court’s Menorandumacconpanying its
order denying a new trial and JNOV.

“[First Union] wanted and needed [3S] to
centralize and automate its hone equity | oan
settlenment services;”“that in order to induce
[3S] to assist [First Union] in [doing so] . .
[First Union] represented to [3S] that [3S]
would be its long termpartner for all of the
transactions that [First Union] could send to
[3S] and that [3S] could handle, wth a
witten contract being the first step in the
relationship . . . ; “that [First Union’s]
notivation in its scheme was to own its own
settl enment services conpany[.]”
3S contends that there is evidence that this “schene” was in place
because a First Union affiliate had discussions in 1993-1994 about
formng its own settlenment services conpany, and because First
Union thereafter continued to track regulatory developnents

regarding the legality of such a venture.
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A possible notive for commtting a fraud, however, does not
prove fraudulent intent. Cf. Travel Comm., Inc. v. Pan Am.
Airways, Inc., 91 Md. App. 123, 178-79, cert. denied, 327 M. 525
(1992) (general plan to change corporate direction in manner
potentially inconsistent with contractual conmtnent did not
suffice to show fraudul ent intent not to abide by contract at tine
of execution). In Miller v. Fairchild Indus., we held that a
speech by the chief executive of an aircraft manufacturing conpany
to plant enpl oyees indicating that the conpany was not planning to
close the plant, and they could continue to nmake nmjor purchases
wi thout fear of job loss, was not fraud, absent proof that the
executive knew, at the time of the speech, that the plant was goi ng
to lose its major contract wth Boeing. See Miller, 97 Ml. App. at
343-45. W held that no fraud was shown, even though, two nonths
before the speech, the executive knew that the Boeing contract was
in jeopardy, and had made a speech to a | ocal Chanber of Conmerce
that the future of the plant was uncertain. See id. W see the
evidence of First Union s discussions of acquiring a settlenent
services conmpany in 1993-1994, three to four years before it
contracted with 3S, as no nore incrimnating than the evi dence t hat
Fairchild knew a plant closing was |ikely.

3S Does Not Claim Misappropriation Of Its Trade Secrets

It is crucial to renenber, in this context, that, as 3S

acknowl edged in its brief and several tines at trial, its claim
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agai nst First Union was not a claimfor m sappropriation of trade
secrets. The strategic decision to disclaim any claim for
m sappropriation of trade secrets apparently was nmade by 3S to
avoid First Union’s contention that its claimfor fraud was pre-
enpted by the Maryland Uniform Trade Secrets Act.1®

Other Evidence Of Fraudulent Intent Not To Perform
The Best Efforts Clause

3S also urges that we can find fraudulent intent in First
Union’s imrediate breach of the contract, w thout a change in
ci rcunst ances, together with its subsequent conduct. The Court of
Appeal s has educated us on the limts on such an exerci se:
A fraudulent ©pre-existing intent not to

performa prom se nade cannot be inferred from
the failure to perform the prom se alone.

163S chose not to bring its action under the Maryl and Uniform
Trade Secrets Act (“MJTSA”), codified at Ml. Code (1975, 2002 Repl .
Vol ., 2003 Cum Supp.) 8 11-1201 et seq. of the Commercial Law
Article (CL). Indeed, it repeatedly renounced any claimthat First
Uni on stole or m sappropriated trade secrets. These renouncenents
constituted a strategic decision not to subject its clains to the
limtations contained in MJTSA. MUTSA provides for damages for
m sappropriation of a trade secret, which consist of the “actua
| oss caused by m sappropriation,” and “[t]he unjust enrichnent
caused by m sappropriation that is not taken into account in
conputing actual loss[,]” or alternatively, a “reasonable royalty”
for the misappropriation. See CL 8§ 11-1203(b)-(c). It also allows
exenpl ary damages, but in “an anbunt not exceeding tw ce any award”
al | oned under a conpensatory danage theory, upon proof of “wlIful
and mal i ci ous m sappropriation[.]” CL 8 11-203(d)(enphasi s added).
MUTSA renedies displace “conflicting tort, restitutionary, and
ot her law of this State providing civil renedies for
m sappropriation of a trade secret[,]” CL 8§ 11-1207(a), except for
contractual renedies. See CL 8§ 11-1207(b)(i). Thus, a clai munder
MUTSA woul d have precluded 3S's claimfor fraud. 3S elected to
di sclaim any MJTSA claim and sued for breach of contract and
fraud.
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But, it may be considered with the subsequent

conduct of the promsor and the other

ci rcunst ances surrounding the transaction in

sust ai ni ng such an inference. And it has been

stated that wunder <certain conditions, a

failure or refusal to perform is strong

evidence of an intent not to perform the

prom se at the tinme it was made, as where only

a short period of tine elapses between the

making of the promse and the failure or

refusal to performit, and there is no change

in the circunstances.
Tufts v. Poore, 219 M. 1, 10 (1959)(citations omtted). e
concl ude that this case does not fall within the Tufts criteria for
proving fraud from an imrediate breach wthout a change in
ci rcunst ances, for two reasons.

First, the bank did undertake at |east partial performance
under the SA through June 2000, a two and a half year period. It
di d not breach the M ni mum Vol urme requirenments until Cctober 1999,
nearly two years after signing the SA. Even Steel e was happy with
the vol une of business that he got from First Union between the
time the SA was executed in Novenber 1997 and m d-1999. I n May
1999, 3S announced by letter that it was dropping its prices,
reserving the right to go back to higher prices “should we see a
significant drop in volune.” The 1999 vol unme preceding this letter
averaged 3,464 per nonth, and the volune renmained above 2,000
transactions per nonth until August 1999. Steele al so expressed in
a presentation to First Union in Mirch of 2000 that their
rel ati onship had been “[t]renmendous . . . until consolidation in

[ New Jersey],” which took place in 1999.
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From January 1998 through July 1999, First Union referred 3S
55,785 transactions, constituting an average of 2,936 transactions
per nmonth. Although, as we explain in section Il, we think the
jury could determne that these 55,785 transactions were not
sufficient for full contractual performnce, this was a substanti al
anount of busi ness, approximtely three tines the M ni mum Vol une of
1,000 transactions per nonth, and nore volune in nost nonths than
3S had been receiving prior to the SA.  Such neaningful partial
performance, under these circunstances, precludes the jury from
drawing an inference of fraudulent intent nerely fromthe breach
itself. See Sass v. Andrew, 152 Mi. App. 406, 433-43 (2003) (fraud
verdi ct agai nst builder who promsed to build house but did not
finish reversed because builder partially perforned).

Secondly, there was a significant change in circunstances
after the signing of the SA and before the drop off in referrals.
The bank originally thought that there were regulatory barriers to
owning its own settlenent conpany. Seven nonths after the SA was
si gned, however, the OCC issued an authorization for a conpeting
bank to joint venture with a settlenent services conpany. This
regul atory action cleared the way for First Union to nove toward
form ng or purchasing a settlenent services conpany. Learning that
it could own a settlenent services conpany itself may well have
changed First Union’s intentions with regard to buying these

services from 3S. Thus, this case does not fit within Tuft’s
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criteria for proving fraud largely by proving i medi ate breach.

Moreover, in 1999, First Union restructured the organi zation
of its Consuner Lending Division, consolidating its managenent in
Brunswi ck, New Jersey, rather than Charlotte, North Carolina. This
was al so a change in circunstance. The bank | earned, after signing
the SA, that other vendors in the New Jersey area were providing
sim |l ar services at substantially cheaper prices, approxi mately $30
| ess per transaction. The undisputed evidence shows that Steele
was slow to adjust his prices after Buzzi pointed out the
differential, and initially sought to attach greater volune
requi renents to any adjustnment. Although there is sone evidence
that 3Sultimtely nay have approached its conpetitors’ prices, its
recalcitrance in doing so also can be viewed as a change in
circunstances —it could be a signal that a future “partnership”
m ght prove difficult.

Efforts To Terminate

Nor do the tactics used by First Union after execution of the
SA suffice to neet 3S' s burden to show pre-contract fraudul ent
intent. 3S argues that we should | ook at the bank’s efforts to
force term nation of the SA by “invent[ing] phony conpl ai nts about
pricing,” creating a “pretextual” billing dispute, and giving
notice of termnation before it was allowed to do so under the SA
These all happened in or after March 1999, nore than a year into

the term of the SA The notice of termnation is certainly
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evi dence of an intent to ignore the contract terns, and to bully 3S
into an early term nation. The handling of the billing di spute may
even reflect an effort to obscure the bank’s intentional breach of
the SA. In order to establish pre-contractual fraudul ent intent by
cl ear and convi nci ng evi dence, however, Maryl and requires nore than
sinply an intentional breach of contract. None of the cases relied
upon by 3S proved fraudulent intent with evidence as thin as this
one, consisting entirely of post-contractual actions deliberately
breachi ng the contract.

We cannot rest fraud in the inducenent of a Novenmber 1997
contract on a billing dispute that surfaced in October 1998, and
related to invoices dating fromas early as 1994-1995, before the
SA was executed.! W expl ain.

The invoices in question total ed $375,000.'® Steel e said that
t he i nvoices had been sent to First Union in the normal course of
busi ness, but that he agai n gave conpl ete copies of all invoices in
1998 “to make sure there was no confusion on what was open and
outstanding, to give themthe information they needed to research
and pay thenf.]” First Union officials denied having received

them and asserted that it was difficult, and would take tine, to

Y"According to Steel e, many ot her invoi ces had been paid during
the tinme period 1996-1998.

8Bet ween | at e Sept enber or Oct ober 1998, and May 3, 1999, when
3S wote Buzzi, First Union paid $72,000 on the outstanding
i nvoi ces, reducing the balance to $303, 000.

61



verify transactions that were so old. Even if the jury believed
that the bills were sent tinely, we do not see how First Union’s
failing to pay bills incurred largely before execution of the SA
showed an intent not to send new busi ness, as required by the SA
This evidence is not sufficient to support fraudulent intent
exi sting prior to the SA

1993-1994 Discussions About A Settlement Services Company

Nor are discussions in 1993 or 1994 of future plans to acquire
an interest in a settlenment services conpany enough to show a
fraudul ent intent not to performwhat Steele adnmtted was only a
three year commtnent. Cf. Stop-N-Go of Madison, Inc. v. Uno-Ven
Co., 184 F.3d 672, 678 (7" Cr. 1999)(oil refining conpany’s
interest in and efforts to sell its rights to obtain crude oil
prior to entering a contract to supply gasoline to plaintiff, and
to aggressively market its brand of gasoline, did not show
fraudul ent intent not to performcontract). This is especially so
when one considers that Steele knewthat First Union was interested
in an eventual purchase, because one of its officers told Steele
that it mght be interested in purchasing 3S.

Clewis Testimony About Renewal Clause

3S clainms that it proved fraud through Cew s’s testinony

about the renewal clause of the contract:
Cews testified that he never intended to
extend t he Servi ce Agreenent beyond two years,

despite the clear |anguage providing that it
woul d be automatically renewable. | ndeed,
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Clewis hinself was forced to admt that the
contract provided that it would run for three
years.

Counsel s cross-exam nation of Clewis was artful, but upon close
exam nati on, cannot provide the foundation for fraud.
The col | oquy went as foll ows:

Q [At your deposition] you were asked whet her
or not you had an intent that there be
renewals in the contract and do you recall
your answer, sir?

A. Sir, nmy answer was yes, with the assunption
that M. Steele would install the ED and we
woul d have ongoing relations and it would be
no need for a contract.

Q Sir, was there an intent on your part that
there be renewals in the contract, yes or no?

A Not a witten contract, no, sir.

Q So you never intended that there be a
renewal ?

A | saw no need to do a renewal, if we get -
- fulfilled our agreenent, there would be no
need to do a witten contract ever again.

Q Howdid this section 4.2, sir, renewal, get
into this agreenent if it was your intent that
there be no renewal s of this contract, how did
it get in there?

A 1'll tell you. Every year M. Steele and
woul d sit down and renegotiate pricing. W're
not going to pay the sanme price, this is a
conpetitive business, prices are com ng down,
we knew it in the marketplace, the terns, the
turn around tines were spelled out. ED was
spelled out. . . . | wasn't signing anything
we had to renew year after year

Q Sir, it was in the agreenent, correct?
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A: It says renewabl e.

A short time later, 3S counsel asked Cew s:
Q Can M. Steele rely, when this agreenent
where it says he’'s going to get a one year
notice of cancellation at sone point, not
before May 1%, 2000, is that what it says,
sir?
A M. Steele did not rely on anything beyond
two years which was spelled out in that
contract.
Q Does this contract say, sir, you don’t have
to be a lawer to read this, does this
contract say that you cannot deliver a notice
of term nation before May 1s', 20007
A. It does say that, yes.

Q And does it also say that he would get a
one year notice of cancellation?

A. It does say that.

Q So you know enough to tell us that this
contract says that at a very mninum it’s
going to run until My 1%t 2001, that’'s what
this says?

A. That is what the contract says, yes, sir.

This di alogue does not support a claim for fraud for two
reasons. First, making a contract “automatically renewable,” is
not a promse to renew. It means that the parties may renew it —
that the contract is capable of being renewed, and w thout notice
to the contrary, it will be renewed. Second, whether Cews
intended to renew the termof the SAis a different question from

whet her the notice of term nation clause effectively added a third

year to the stated two-year term Clews stated that he did not
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intend to renew the witten contract, although he expected the
rel ati onship woul d be ongoing. Although he said that Steele did
not rely on nore than two years, he did not say that he never
intended to abide by its one-year, post-My 2000 notice of
term nation requirenent. W sinply cannot view this colloquy as
bei ng evi dence of a pre-existing intent not to abide by the notice
of term nation provision of the contract.
January 29, 1997 Letter

3S makes much of Steele’ s January 29, 1997 letter to Thonpson,
which followed a neeting regarding 3S's proposals for
centralization and automation of First Union’s branches. Steele’'s
| etter sought confirmation that it had been agreed that 3S woul d be
the bank’s “preferred provider of appraisal, title and settlenent
services” in certain limted categories. 3S argues that this
showed that “Cl ewi s and Thonpson had no i ntention of honoring their
obligations to 3S.” W do not see how Thonpson’s failure to
respond to the letter, or his note to Clewis that “we didn't nake
any prom ses but would entertain their proposals,” is evidence of
fraudulent intent not to perform First Union's obligations under
t he SA.

It is intelligent business practice for a corporate enpl oyee
to be careful to appreciate the difference between discussing
proposal s and actual |y naking a contractual comm tnent. Thonpson’s

failure to wite Steele back m ght be evidence of fraud if 3S were
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suing for fraudulently inducing it to provide services wthout a
witten contract. But the fact that 3S | ater actually entered i nto
the SA reflects not dishonesty, but a willingness to commt toits
obligations in witing and |Dbetter define the parties’
rel ati onship. *°
3S’s Cases On Fraudulent Intent

The cases cited by 3S on inferring fraudulent intent do not
per suade us ot herw se. In Tufts v. Poore, 219 MI. 1 (1959), a
weal thy woman with a lovely hone on the Potomac, called “Tulip
HIll,” wote a 1948 will in which she left a life estate in Tulip
Hill, and one half of her other assets, to her daughter, with the
remai nder interest to pass to her son and his descendants.
Al though the testatrix disliked her daughter’s husband, at her
daughter’s request, on July 3, 1955, the testatrix executed a
codicil to that will, simultaneously with the daughter executing a
will of her own. The nother’s codicil left Tulip Hill outright to
her daughter in fee sinple. She also | eft substantial other assets

to her daughter outright, with the “request that she divide them

equal | y anong the testatrix’ grandchil dren upon her death.” 1d. at
7. At this tine, the testatrix’s son was ill with | eukem a. The
daughter’s will, executed at the sanme tine, designated her brother

as a beneficiary.

As we discuss later in this section, we consider the phrase
“preferred provider” too vague and general to anmount to an
actionabl e m srepresentati on.
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After the two docunents were signed, the testatrix requested
her son-in-lawto put themon her desk. There was evidence that it
was the testatrix’s and her daughter’s intent that the two
testamentary docunents would go into the testatrix’s safety deposit
box. Three days after the two docunents were signed, the testatrix
and her daughter and son-in-law departed for a trip to Europe

returning on August 20, 1955. A few days after the return from

Eur ope, the daughter placed her nother’s codicil in her nother’s
| ock box at the bank, and put her own will in a strong box in her
st udy.

The testatrix’s son died less than two nonths later, on
Cct ober 14. Sonetime between then and the testatrix’s death in
February 1956, the daughter destroyed her will, w thout advising
her not her.

The Court of Appeals concluded that there was sufficient
evidence for the jury to infer that the daughter had never intended
to maintain her will in effect, thereby depriving the descendants
of her brother from inheriting those assets left to her by her
not her. See id. at 12. The Court relied on the principle stated
above, that

under certain conditions, a failure or refusa
to performis strong evidence of an intent not
to perform the promse at the tine it was
made, as where only a short period of tine
el apses between the making of the prom se and

the failure or refusal to perform it, and
there is no change in the circunstances.
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Id. at 10. Recogni zing that fraud “is generally [proven] by
circunstances only, by inductions of particulars, sonme of them
often apparently trivial,” id. at 12, the Court of Appeal s afforded

gui dance on how a court should value facts relating to fraudul ent

i ntent:
In valuing facts relating to the question of a
present intention not to perform a promse
made, courts have frequently stressed the
i nportance and significance of the situation
of the parties, the relations existing between
them the activity of the promsor in
procuring the instrunent, and the failure of
the prom sor to perform

Id. at 10-11.

W see marked differences between Tufts and this case. There,
the jury could have inferred that the daughter never intended to
mai ntain her will because, as soon as she returned fromEurope, she
failed to put it in her nother’s | ock box as the parties intended.
Moreover, within six nonths at the outside,? the daughter changed
her will, doing exactly what she prom sed her not her she woul d not
do. In contrast, here the bank did not breach the M ni num Vol une
for al nbost two years, and any early breach that the jury found nust
have related to the “best efforts” clause, with its inprecise
obligations for performance.

The circunstances of the making of the Tufts agreenment were

different as well. In Tufts, the daughter was the sol e instigator

2The evidence did not reveal exactly when the daughter
destroyed her will.
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of the change in the nother’'s will, which benefitted only her and
her heirs, rather than her nother. Here, we have a negoti ated
agreenent, strongly pursued by 3S, which benefitted both parties.

Greenfield v. Heckenbach, 144 Ml. App. 108, cert. denied, 370
Ml. 269 (2002), also cited by 3S, was an appeal from a summary
judgnment in favor of the defendants. The decision turned on
whether an integration clause in a contract for sale of a
wat erfront property precluded, under the parol evidence rule,
i ntroduction of representati ons made by the seller of a house as to
his intent to obstruct the view by building on his adjacent |ot.
The defendants did not argue, and we did not address, the
sufficiency of the evidence to show fraudul ent intent.

Bocchini v. Gorn Mgmt. Co. 69 M. App. 1, 22 (1986), is not
hel pful to 3S because there we held there that the allegations of
fraud in the conplaint were insufficient to withstand a notion to
di sm ss.

Henderson v. Md. Nat’1l Bank, 278 M. 514 (1976), was not a
fraud case. The bank adm tted liability for conversi on when a bank
enpl oyee ordered repossession of the plaintiff’s car for non-
paynment, when in fact all paynents had been tinely. The Court of
Appeal s held that there was sufficient evidence to show actual
mal i ce when the enployee summarily ordered repossession, wthout
checking with other bank enployees, after an angry telephone

conversation in which the plaintiff explained the previous errors

69



the bank had made in thinking his account was delinquent because
t hey had anot her custoner by the sanme nanme. See id. at 523. The
enpl oyee’ s i medi at e summary repossession foll owi ng an angry phone
call, w thout checking the facts, is conpelling evidence of nalice.
Here, we have no such evi dence.

In Gross v. Sussex, Inc., 332 M. 247 (1993), also relied on
by 3S, the Court of Appeals reversed summary judgnent in favor of
a contractor on a claimfor fraudul ent i nducenment because there was
evidence that the contractor, prior to signing a contract for
construction of a hone, falsely told the plaintiffs that permts
were in place, so that he could imediately start work on
construction. See id. at 276. The Court found sufficient evidence
of fraudul ent intent because the plaintiffs were able to showt hat,
at the tine he made the statenent, there was no subdivision
approval, and hence no building permts. See id. There is no
conpar abl e factual m srepresentati on denonstrated in this case.

3S asserts that fraudulent intent can be inferred from
circunstantial evidence, citing State v. Raines, 326 Md. 582, 591,
cert. denied, 506 U.S. 945, 113 S. C. 390 (1992), and Geisey v.
Holberg, 185 Md. 642 (1946).%' This is certainly true, and, as we

see above, the Tufts case pernmitted an inference of fraudulent

213S al so cites Pearson v. State, 8 MI. App. 79 (1969), for the
sanme proposition. There, we ordered a new trial after the
def endant was convi cted of uttering a forged i nstrunent because t he
trial judge refused to instruct the jury that guilty know edge was
an el ement of the offence.
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intent fromcircunstantial evidence. But neither Raines nor Geisey
are anal ogous to this case.

In Raines, the issue was whether a trier of fact could infer
defendant’s specific intent to kill from evidence that he shot at
the driver’s window of a tractor-trailer being driven down the
hi ghway. The Court held that “Raines’ actions in directing the gun
at the window, and therefore at the driver’s head on the other side
of the window, permtted in inference that Raines shot the gun with
the intent to kill.” Raines, 326 Ml. at 592-93.

Geisey i nvol ved a schene by an estranged husband and his good
friend and busi ness associate to deprive his wife of her interest
in real property through a foreclosure proceeding. The specific
facts in Geisey are conpl ex, and do not warrant detailed recitation
here. Suffice it to say, we sinply do not find the evidence of
post-contract breach by First Union anal ogous to those facts. To
be sure, the Court of Appeals in Geisey observed:

Fraud cannot be easily proved by direct

evi dence because of the secrecy with which it

generally i s surrounded, but a court of equity

cannot close its eyes to a series of

ci rcunst ances, al | poi nting one way,

i ndi cating one purpose in view.
Geisey, 185 Ml. at 653-54. W are not requiring that 3S provide
direct evidence, but only that the post-contract circunstantia
evi dence sufficiently relate back to circunmstances that existed
bef ore execution of the SA

The evidence that First Union had sone interest in a future
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acquisition of a settlenent services conpany in 1993-1994 is not
sufficient. Such an interest is not necessarily inconsistent with
a three year commtnent to buy those settlenent services from3S
particularly when the bank accepted then prevailing views that
exi sting regul ations made such a purchase illegal. First Union
could have waited three years and not been in breach of its
prom se. This is unlike the situation in Tufts, where the
daughter’s desire to | eave assets to her husband was dianetrically
at odds wth her promse to l|leave them to her brother’s
descendants.

Maryl and differentiates between intentional breach and fraud
wi th good reason. Contracts are often breached when conpanies
change their business direction because of conpetitive market
forces. Business persons entering contracts know and expect this.
Many times, because the parties anticipate potential breach,
contracts provide for |iquidated danages and/or attorney’'s fees if
breach occurs. The |aw provides a renedy for breach. Businesses
will be hesitant to enter contracts at all if a breach, wthout
evi dence of pre-existing fraudulent intent, can expose them to
punitive danage awards.

Representations Collateral To The SA
3S argues that

[T]he record is clear that [First Union] made

f raudul ent representations both in and
collateral to the [SA], and that 3S relied on
such representations in executing that
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3S points specifically to the foll owi ng verba

Agreenment and in preparing to service an
increased conmitment to [First Union] on a
| ong-term basi s.

(1) I'n his discussions and plans with Steele in
1995-1997, Dibble told Steele that the parties
would have a “long-term nutually beneficial
rel ati onship.”

(2) Crisp and Clewis said “as we grow, you'll
grow.” Crisp al so asked whet her 3S “coul d handl e
12,000 transactions on a nonthly basis” and “I eft
it to Parkes [Dibble] to work out the rest.”

(3) Prior to June 1996, D bble said that the SA
was only “the first step [in the parties’] |ong
road partnership.”

(4) Dibble negotiated a “five year contract with
|ike renewal s,” neaning that the parties would
have a ten-year rel ationship.

(5) After he took over fromDi bble, Clews said
“don't worry, everything' s fine, not hing’ s
changed[.]”

(6) The January 29, 1997 letter from Steele to
Thonpson, expressed Steel e’ s understandi ng that
3S was to be the bank’s “preferred provider of
appraisal, title and settlenment service[s];”
First Union did not respond.

(7) Cewis told Steele that the term of the SA
was two years, and that “[i]t would automatically
be renewed each and every year thereafter, which
was consi st ent of [ sic] t he | ong-term
rel ati onshi p, partnership that we expected and it
woul d conti nue going unless | screwed up.”

repr esent at i ons:

As we explain below, we conclude that the representations

identified as nunbers (1), (2), (3), (5, and (6) are overly general

statenents of expectation that are not sufficiently definite in terns

f or

a sophisticated business person to reasonably rely on.
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representations identified as nunbers (4) and (7) were sufficiently
definite, but could not reasonably be relied on by a sophisticated
business entity entering a negotiated contract because they were
contradicted by the explicit ternms of the SA Al though in certain
instances, fraud can be premsed on representations that are
inconsistent with a witten agreenent, we do not agree that the
circunstances of this case allow such recovery.
Overly Vague Statements Of Expectation

The Court of Appeals has differentiated between general
expect ations and acti onabl e representati ons for over a hundred years.
In Robertson v. Parks, 76 Md. 118, 132 (1892), the Court explained:

[ Rl epresentations to be material, nmust have been

in respect of ascertainabl e facts, as
di stingui shed from nere matters of opinion or
specul ati on. A representation which nerely

amounts to a statement of opinion, judgnent,
probability or expectation, or is vague and
indefinite inits nature and terns, or is nerely
a | oose, conjectural, or exaggerated statenent,
goes for naught, though it may not be true; for
a party is not justified in placing reliance on
such statenment or representation

Rel yi ng on Robertson, the Court, seventy years later, reaffirned
this limtation on clains of fraud:
O dinarily, however, the representation nust
be definite, and nere vague, general, or
i ndefinite statenents are i nsufficient,
because they should, as a general rule, put
t he hearer upon inquiry, and there is no right
to rely upon such statenents.
Fowler v. Benton, 229 M. 571, 579 (1962), cert. denied sub nom.
Fowler v. Bd. of County Comm’rs, 375 U.S. 845, 84 S. Ct. 98 (1963).
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Comment a to Restatement (Second) of Torts (1977), section 530
excludes from actionable fraud those statenments in a business
transaction that are nerely “puffing”:

The state of a man’s mnd is as nuch a
fact as the state of his digestion. A false
representation of the actor’s own intention to
do or not to do a particular thing is
actionable if the statement is reasonably to
be interpreted as expressing a firmintention
and not nerely as one of those *“puffing”
statenents which are so frequent and so little
regarded in negotiations for a business
transaction as to nake it unjustifiable for
the recipient to rely upon them

We find instructive the Court of Appeals’ decision in Milkton
v. French, 159 Md. 126 (1930). There the plaintiff purchased from
the defendants a lot, which was inproved with a bungal ow. The
plaintiff was concerned about the basenent and the roof “because
[ he had heard] so many conplaints here in Baltinore about the danp
cellars and |eaking roofs.” I1d. at 129. He requested that the
def endants i nsert a covenant in the docunents of sal e assuring that
“the construction [of the bungalow] is right.” 1d. at 130. Wen
the seller was called to inquire if he was willing to include this
covenant, he said that he “refused to gi ve any assurance of heating
t he house to 70 degrees,” but the purchaser “was perfectly safe on
the concrete, roof and everything el se of the construction because
[he] had built it himself.” 1d. The Court held that the seller’s

stat enent about the condition of the house was nere puffing:

In the first place, the use of the term
"perfectly safe" in connection with every

75



detail of construction was so extravagant in
scope and neasure, and so indefinite and
elusive in nmeaning, that the statenment would
fall within the category of a puff instead of
a representation, and the plaintiff, who was
an architect of experience, could not have
been msled or influenced. . . . It s
difficult to find these words, when reasonably
consi dered, as capabl e of bei ng understood by
a man of average intelligence as a clear and
definite representation of any particular
fact. The |anguage does not condescend to
detail . The words used are so vague and
general as to be incapable of particular
application. They fail, therefore, to amount
to a msrepresentation, and are but the
indefinite generalities of exaggeration.
Id. at 132-33 (citations omtted and enphasi s added).

In a nore recent case, this Court in McGraw v. Loyola Ford,
Inc., 124 M. App. 560, 566, cert. denied, 353 M. 473 (1999),
affirmed a sunmary judgnent in favor of a car dealer on a fraud
claim based on his statenment that the denonstrator vehicle sold
was “the nost outstanding value” on the lot, and that “every
consideration in pricing and/or trade in allowance has been given
to reduce the settlenent price toits lowest.” W held that these
statenments anmounted to “indefinite generality” and “puffing” by the
deal er. See id. at 582.

In Parker v. Columbia Bank, 91 M. App. 346, 360, cert.
denied, 327 M. 524 (1992), we held that a hone construction
| ender’ s assurances to its borrower that there was no need to have
bank | awyers investigate the contractor m d-job because the “val ue

was in the ground,” was only an opinion, and not a factual
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representation.
Here, these statenments about a “long termnutually benefici al

relationship,” “long termrel ati onshi p, as we grow, you' Il grow,”
and “long term partners” have no concrete terns, and are general
statenents of expectation or opinion. W think they fall into the
category of being “so vague and general as to be incapable of
particul ar application.” Milkton, 159 Md. at 133. \Wen dealing
with transactions involving potentially mllions of dollars, a
sophi sti cated busi ness entity cannot reasonably rely on such vague
and general statenents, particularly when the parties contenplate
a witten agreenent that will define their relationship.

Simlarly, inthis context, the statenent that the SAis “only
the first step to a long road partnership” can only be seen as a
statement of general expectation. The parties discussed various
and conpl ex ways of worki ng together. There were sinply too many
potential ways for these two organizations to structure a “long
road partnership” for those words to constitute a neaningful
representation. Wen the parties were negotiating the terns of a
concrete witten agreenent, statenments about what further conplex
agreenments they mght enter down the road, wthout any concrete
terns, cannot reasonably be relied on as anything nore than
statenments of expectation.

Nor are statenments that 3S would be the “preferred provider”

of certain services sufficiently concrete to warrant reliance
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See, e.g., Travel Comm., Inc. v. Pan Am. World Airways, Inc., 91
Md. App. 123, 180, cert. denied, 327 Md. 525 (1992)(representations
t hat whol esal e travel agent woul d be Pan Ani s “nost favored nation”
were nere puffery); Snyder v. Greenbaum & Assocs., Inc., 38 M.
App. 144, 149 (1977)(carpet supplier’s estimte of how nuch carpet
needed for job was not m srepresentation justifying rescission of
contract).

These representations differ markedly from those found
actionable in Giant Food, Inc. v. Ice King, Inc., 74 Ml. App. 183,
cert. denied, 313 M. 7 (1988), a case heavily relied on by 3S.
There, G ant’s representati ons about its commtnment to buy ice from
Ice King included very specific terns: “the type, price, quality,
and quantity of ice;” “the delivery terns;” “the location of Ice

King’s plant at a site nost suitable to Gant;” “the size of the
storage facility needed to satisfy Gant’s denmand;” “arrangenents
for inspection of Ice King’s plant by G ant representatives;” and
“the demand by G ant that Ice King supply further sanples of ice
and a certificate of insurance.” Id. at 191. This |evel of detail
was not discussed by 3S and First Union except in connection with
negotiating the SA itself. In Giant Food, the parties never
di scussed a witten contract, and certainly never entered one with
a specific termnation clause. Rather, the principal of Ice King

told Gant that he had “invest[ed] everything he owned” based on

his reliance on Gant’s buying ice fromhimand G ant authorized
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himto state on his | oan application that G ant was going to buy
ice from him See id. at 192-93. In contrast, here, Steele
testified that he needed the witten SA, wth its guarantee of
volune, in order to obtain his financing. Thus, the parties
contenplated that their agreenent would not be final until a
witten agreenent containing specific terns was executed.

3S cites the Fourth Circuit’s decision in Edell & Assocs. V.
Law Offices of Peter G. Angelos, 264 F.3d 424 (4'" Cir. 2001), as
support for the propositionthat these pre-contract representations
were sufficiently definite to be acti onable. W are not persuaded.

Edell alleged that the Law Ofices of Peter G Angel os
(“Angel os Firni) breached a contract to pay Edell, an attorney with
expertise in mass tort tobacco litigation, a fair share of any
conti ngency fee recovered, in additionto his hourly fee, inreturn
for his work with the Angelos Firmin litigation brought by the
St ate of Maryl and agai nst t he tobacco i ndustry. Edell also all eged
fal se representations of the Angelos’ Firmis intent to pay the
contingency award. Both the contract and fraud clains were based
on statenents such as: Angelos would “deal with him fairly[;]”
Edel | would be “generously conpensated[;]” Edell would receive
“addi tional conpensation” above hourly rates; they were “partners
in the tobacco litigation[;]” they would experience a “rewarding
partnership[;]” there would be a “one for all teamapproach[;]” and

“when the litigation was resolved, Peter will do the right thing.”
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The Fourth GCircuit vacated the summary judgnment entered by the
federal district court for Maryland in favor of the Angel os Firmon
both the contract and fraud counts. See id. at 428.

Regarding the contract claim the court relied heavily on
Maryl and Rule of Professional Conduct (MRPC) 1.5(e)(2), which
provides with respect to contingency fees, that “[a] division of
fee between | awers who are not in the sanme firmmy be nmade only
if: (1) the divisionis in proportion to the services perforned by
each lawer or, by witten agreenent with the client, each | awer
assunes joint responsibility for the representation.” The court
reasoned that, although the parties never agreed on a specific
per cent age of the contingency fee, the contract to share fairly the
conti ngency fee was so overly vague as to be enforceabl e because
the MRPC 1.5(e)(2) “in proportion” standard was sufficiently
definite to allowthe fact finder to resolve any dispute as to the
actual proportion. See id. at 443. Wth this rule in the place,
the court reasoned, “the mssing term sought to be supplied is
inplied by |aw rather than the court.” Id.

The Fourth Crcuit was brief in its analysis of Edell’s
fraudul ent inducenent claim reasoning that the summary judgnent
record

reveals a masterful plan by the Angelos Firm
to fraudul ently benefit from Edell’s
undi sputed reputation and experience as a
tobacco litigation expert by luring him and

his law firm into falsely believing the
Angelos Firm would share fairly . . . any
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contingency fee it mght receive at the
conclusion of the Maryland AG Action if they
continued their substantial participation in
the case at the expense of working on other
f ee- generati ng cases.

Id. at 445.

We interpret the Fourth Grcuit’s decision on the fraud claim
in light of its analysis of the contract claim Just as it found
that the MLRPC 1.5 requi renent that fees between separate lawfirns
be divided in proportion to the work perforned sufficient to inply
a mssing contractual term we think it considered that the
representations that a fair contingency fee woul d be paid were al so
sufficiently specific to formthe basis for fraud because MLRPC 1.5
gave them a concrete neaning. Because there is no profit-sharing
standard for bank joint ventures under Maryland |aw, no such
concrete neaning can be attached to the prom ses of a “long term
mutual |y beneficial relationship” and a “long road partnership”
that 3Srelies on here. Edell is also distinguishable because the
di sputed i ssue involved the fee in a single, albeit |arge, |awsuit,
rather than the general and broad concepts of “relationship” and
“partnership” on which 3S relies. Further, the parties in Edell
did not contenplate, as they did here, that their agreenment would
not be final until a witten contract containing specific ternms was
execut ed.

Representations Contradicted By The Terms Of The SA

Di bble’s statenments that he nade an agreenent for two five-
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year terns, or a “ten-year agreenent” with Steele, is certainly
nore specific than the general statenents discussed above. This
term however, was specifically negotiated out of the SA and a
three-year contract (a two-year term wth an additional year’s
notice of term nation which could not be given until the end of two
years) was substituted. 3S cannot reasonably rely on an agreenent
or representation that was specifically negotiated out of the
parties’ contract. See, e.g., Cooper v. Berkshire Life Ins. Co.,
148 Md. App. 41, 60-63 (2002), cert. denied, 373 Md. 407 (2003)(in
fraud action, plaintiff cannot reasonably rely on oral statenents
that contradict terns of insurance policy he was purchasing); see
also Md. Environmental Trust v. Gaynor, 370 Ml. 89, 98-99 (2002)
(in negotiating terns of environnental easenent, clear |anguage of
letter to plaintiff precluded reliance on earlier, inconsistent
statenments). See also Mellon Bank Corp. v. First Union Real Estate
Equity & Mort., Inv., 951 F.2d 1399, 1406 (3d GCr. 1991)(in
transaction negotiated by two sophisticated businessnen, oral
prom ses that directly contradict the witten agreenent cannot
reasonably be relied upon); One-0-One Enter., Inc. v. Caruso, 848
F.2d 1283, 1287 (D.C. Cr. 1988)(renoval of clause from contract
containing integration clause nust be deened abandonnment of that
cl ause, even in face of explicit earlier representations); call
Carl, Inc. v. B.P. 0il Corp., 554 F.2d 623, 630-31 (4'" Gr. 1977)

(oral representation that contract would only be termnated with
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good cause cannot be relied upon in face of <clear right to
termnate wthout good cause set forth in contract)(cited with
approval in Greenfield v. Heckenbach, 144 M. App. 108, 128, cert.
denied, 370 Md. 269 (2002)).

In Mellon Bank, Mellon negotiated two separate | oan
transactions with First Union Real Estate Equity and Mortgage
(“First Union Equity”), involving different real estate devel opnent
projects, both of which were docunented by detailed |I|oan
agr eenents. In one deal, Mellon |oaned noney to First Union
Equity, and in the other First Union Equity | oaned noney to Mel | on.
Under the |oan agreenents, Mellon’s loan to First Union Equity
al | owed prepaynent without penalty by the borrower, but First Union
Equity’s loan to Mellon did not. Wen First Union Equity prepaid
its loan, Mellon alleged an oral side agreenent by which First
Union Equity promsed that, if it pre-paid its loan, it would
ot herwi se protect Mellon against the market risk of a decline in
interest rates. The Third Circuit rejected Mllon s claim of
fraud, reasoning that Mellon could not have reasonably relied on
First Union Equity’'s oral prom ses not to prepay w thout protecting
Mel | on against a decline in interest rates.

The agreenments in this case are between
sophi sti cated busi nessnen. Mellon Bank is a
maj or banking institution. After consulting
wi th counsel at all stages of the transaction
and closing on detailed witten docunents, it
is not reasonable for Mellon to rely on oral

prom ses that directly contradict the witten
agreenments between the parties. . . . Wen
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Mellon formally agreed to First Uni on
[ Equi ty’ s] terms when it executed the
agreenent, it should have known it was left to
First Union [Equity’s] good offices, not the
law, to insulate it frommarket risk if First
Uni on [ EqQui ty] prepai d. Under t he
ci rcunst ances present here, we are unable to
say Mellon could justifiably rely on a
gentlenmen’s agreenent not to do what the
formal agreenent gave one party, but not the
other, the right to do.

Id. at 1412 (citations omtted).

Qur holding in Parker v. Columbia Bank, 91 Ml. App. 346, 363,
cert. denied, 327 M. 524 (1992), that in a consunmer banking
transaction, parol evidence did not bar introduction of certain
fraudul ent statenents that contradicted the parties’ witten
agreenent, is not contrary. First, we are not basing our decision
on the parol evidence rule. Unli ke Parker, which was an appea
from the dismssal of a conplaint, we are evaluating the
sufficiency of the evidence to show fraud. More inportantly, we
noted i n pParker that, although the buyers were professional people,
“they had little or no experience in real estate transactions; had
never built a custom hone; [and] were relying on Colunbia s
counsel, advice and representations regarding all aspects of the
project that related to financing[.]” Id. at 362. e
di stingui shed a transacti on between two busi nesses, expressing the

view that “[a] commercial borrower’s reliance on these sorts of

representations . . . mght well be unreasonable as a matter of
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law. 1d.22

Cewms’ s statement to Steele that the termof the SA was two
years, and that it would be “renewed each and every year
t hereafter, which was consistent of [sic] the long-term
rel ati onship, partnership that we expected and it would continue
going unless | screwed up,” is also contradicted by the clear
term nation provisions of the SA. Section 4.3 unequivocally says
that “First Union may term nate this Agreenment w thout cause after
May 1, 2000[.]”

We observe, noreover, that Steele did not testify that Clew s
prom sed him that First Union would not exercise its right of
termnation. To the contrary, Steele testified that he knew the
agreenent mght only last for three years:

Q M. Steele, what if anything did M. Cews
say to you about the term of this agreenent,
the final agreenent?

A. The term it was tw years. It would

automatically be renewed each and every year
thereafter, which was consistent of the |ong-

22Smith v. Rosenthal Toyota, Inc., 83 M. App. 55, cert.
denied, 320 Ml. 800 (1990), is also distinguishable. There the
court reversed summary judgnent in favor of the defendant based on
al | eged fraudul ent representati ons nmade by a car deal ership that a
contract to purchase a vehicle was just a “formality” and woul d not
be effective until M. Smth obtained the consent of his wife. W
rested our decision on the doctrine that, “‘where the parties to a
written agreenment agree orally that performance of the agreenent is
subject to the occurrence of a stated condition, the agreenment is
not integrated with respect to the oral condition.”” Id. at 62
(quoting Restatement (Second) of Contracts 8 217). There was no
oral condition that the SA would only be effective upon occurrence
of a stated condition.
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term relationship, partnership that we
expected and it would continue going unless |
screwed up.

Q Wat was the absolute mninmm |ength of
this agreenent under the | anguage here?

A: Three years. . . . The initial termwas two
years. It would automatically renew for a
year thereafter. First Union had the

opportunity to termnate the agreenent but

they had to give ne one year’s notice of

cancel l ation, at sone point after, | think it

was May 1st, 2000.
G ven the clear l|anguage of the SA, and Steele’ s understanding
about its limted term we cannot affirm a finding of fraud
predi cated on a prom se of a |longer term

Conclusion Regarding Fraud
In sum we hold that there was insufficient evidence to

support 3S's claimfor fraud, based either on representations in
the SA, or representations nmade prior to its execution
Accordingly, the trial court erred in denying First Union’ s notion
for judgnment notw thstanding the verdict. W reverse the tria
court’s ruling, and accordingly reverse the judgnent in the anmount
of $39, 476, 342 based on fraud. We al so reverse the judgnent for
$200, 000, 000 i n punitive danages because punitive damages are only
al | owabl e when there is a valid award of conpensat ory danages based
onatort. See Wrexham, 350 Md. at 703 n. 2. W next address, and

reject, First Union’s argunents chall enging the $37,476, 342 award

of conpensatory damages for breach of contract.
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ITI.
The Evidence Was Sufficient To Prove Breach Of
The Best Efforts Clause

Contracts in Maryland are subject to the |law of objective
interpretation. See Taylor v. NationsBank, N.A., 365 Md. 166, 178
(2001). This means that the clear and unanbi guous | anguage of a
witten agreenent controls, even when the |anguage is not
consistent with the parties’ actual intent at the tinme of the
creation of the contract. See Auction & Estate Representatives,
Inc. v. Ashton, 354 Md. 333, 340 (1999). Contractual |anguage is

consi der ed anbi guous “if, when read by a reasonabl y prudent person,

It is susceptible of nore than one neaning.” Calomiris v. Woods,
353 Md. 425, 436 (1999). The determ nation of whether contract
| anguage is anbiguous is a question of law for the court. See

Ashton, 354 MJ. at 341. \When the | anguage i s anbi guous, the trier
of fact, in this case the jury, nust determ ne “what a reasonable
person in the position of the parties would have thought it neant.”
Fultz v. Shaffer, 111 Md. App. 278, 299 (1996). In such case, the
parties “wll not be allowed to place their own interpretation on
what it neans or was intended to nean[.]” Id.

First Union argues that the best efforts clause of the SA does
not giveriseto avalid claimfor breach of contract. First Union
offers three grounds in support of this conclusion. First, it
clainms the best efforts clause was too vague to be enforceabl e, and

suffered froman absence of nutual assent. Second, it urges that
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there was no evidence in the record, either from the SA or
extrinsic evidence, to support 3S s contention that a reasonabl e
person entering the SA, in First Union’s position, can be said to
have “agreed to obligate itself to use 3S on a virtually excl usive
basis.” Third, it insists that “[t]he record denonstrates that
Steele hinself did not believe that the best efforts cl ause i nposed
any binding obligation on [First Union].” W find these
contenti ons unpersuasi ve.

Best Efforts Not Too Vague To Be Enforceable
And Mutual Assent Shown

We said in section | that there could be no inference of fraud
from First Union's nerely signing the SA, with its best efforts
cl ause, without intending to give 3S nore than 50%of its business.
W reached this concl usion because we do not consi der the | anguage
of the SA sufficiently clear to draw an inference that Cew's, on
behal f of First Union, necessarily knew that he was conmmitting to
send 3S nore than 50% of its volume because of the anbiguous

definition of “Services,” the non-exclusivity clause, and the 130%
Cl ause. We concluded that the evidence was sufficient to showonly
that Cews believed that, in agreeing to the best efforts cl ause,

First Union was obligated to nake diligent efforts to send a
substanti al anmount of business to 3S, w thout defining that |evel

of diligence by specific volune.

The lack of specificity in the best efforts clause does not

nmean, however, that the clause was neani ngless. The term “best
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efforts,” while not clearly defining a specific percentage or
anount of business, “is a standard that has diligence as its
essence[.]” See E. Allan Farnsworth, On Trying to Keep One’s
Promises: The Duty of Best Efforts in Contract, 46 Pitt. L. Rev. 1,
8 (1984). As we indicated, it is a termthat “takes its neaning
fromthe circunstances.” Bloor v. Falstaff Brewing Corp., 454 F.
Supp. 258, 266 (S.D.N. Y. 1978), arfr’d, 601 F.2d 609 (1979). In
determ ni ng whether the performance by 3S net the “best efforts”
standard in this context, we think the jury was entitled to
consi der such things as, the overall volune of First Union, the
| evel and pronptness of service provided by 3S, 3S s ability to
handle an increasing anount of volune as time went on, the
reasonabl e busi ness needs of a large regional bank to place its
business with nultiple vendors, the risks First Union took in
sending the majority of transactions to one vendor, what business
peopl e nmean when they promse to nake “best efforts,” and the
standard in the industry regarding simlar contracts between banks
and their settlenment service vendors. The performance required of
the parties by a best efforts clause may be explicit in the
contract or inplied fromthe circunstances. See NCNB Nat’l Bank of
N.C. v. Bridgewater Steam Power Co., 140 F. Supp. 1140, 1152
(WD.N.C. 1990). Aparty commtted to using best efforts nay stil

gi ve reasonable consideration to its own interests. See id. The

jury also was able to consider the reasonable expectations of
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Steele in light of the pattern of his di scussions and negoti ati ons
with Dibble and Cews. W do not consider it critical to the
formation of the contract that the parties did not specifically
di scuss what “best efforts” neant.

When contracting parties enter business relationships that
cannot be specifically defined in advance, they set up standards
that will allow a neutral decision maker sone basis for decision.
See Mark P. Gergen, The Use of Open Terms in Contract, 92 Col unbi a
L. Rev. 997, 1000 (1992)(“open terms” such as best efforts clauses
are “simlar in formor function to a negligence rule”). In doing
so, they recognize that there is a certain nurkiness to exactly how
that standard wll be applied to the business circunstances that
eventual |y exist.

This uncertainty, however, does not preclude formation of an
enforceable contract if that is what the parties intended. Thus,
best efforts clauses generally have been hel d enforceabl e because
the parties intend to be bound, and there is an articul ated
standard. See, e.g., Mor-Cor Packaging Prods., Inc. v. Innovative
Packaging Corp., 328 F.3d 331, 2003 U. S. App. LEXI S 8288, *5 (7'M
Cr. 2003)(factual determ nation as to whether best efforts cl ause
breached); western Geophysical Co. of Am., Inc. v. Bolt Assocs.
Inc., 584 F. 2d 1164, 1169-73 (2d Cir. 1978)(construi ng best efforts
cl ause); Bloor, 454 F. Supp. at 272 (finding breach of best efforts

cl ause); CKB & Assocs., Inc. v. Moore McCormack Petroleum, Inc.
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809 S.wW2d 577, 581-82 (Tex. Ct. App. 1991)(failure to use best
efforts).?® See also E. Allan Farnsworth, Farnsworth on Contracts
8 7.17c, at 381 (2d ed. 1998)(best efforts clauses are no | onger
considered too indefinite to be enforceable).

O her cases have construed different non-specific contractua
standards. See, e.g., Scamardella v. Illiano, 126 MI. App. 76, 90
cert. denied, 354 Md. 115 (1999)(co-plaintiffs’ agreenent to agree
or have court apportion settlenent proceeds obtained frominsurer
for third party tortfeasor was not void for vagueness); Pillois v.
Billingsley, 179 F.2d 205, 207-08 (2d G r. 1950)(contract to pay a
sati sfactory anmount or render “satisfactory service” is enforceabl e
as prom se to performas reasonabl e person woul d); Hauser v. Rose
Health Care Sys., 857 P.2d 524, 528 (Colo. C. App.), cert. denied,
1993 Colo. LEXIS 729 (1993)(contract providing conpensation on
“costs saved” from contracts re-negotiated by plaintiff on
defendant’ s behalf was not indefinite by reason of difficulty of
cal cul ati ng savings); Bettancourt v. Gilroy Theatre Co., 261 P.2d
351, 372-73 (Cal. . App. 1953)(a contract to build a “first cl ass
theater” was enforceable; parties were not concerned about

particul ars, but rather, bargaining for a general result); Bohman

2\ recogni ze that in these cases, the “best efforts” were
directed toward acconplishing sonething not totally within the
control of the promsor, while here, First Union had substantial
control over how many transactions it referred to 3S. W do not
think this difference precludes application of a simlar best
efforts standard.
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v. Berg, 356 P.2d 185, 191-92 (Cal. 1960)(agreenent to turn a
Greyhound bus into a luxurious “land yacht” was enforceable);
Delorafano v. Delorafano, 132 N. E. 2d 668, 687 (Mass. 1956) (proni se
to increase wages if business should i nprove was enforceabl e even
t hough anmobunt was unspecified); Corthell v. Summit Thread Co., 167
A. 79, 80, 82 (Me. 1933)(“reasonabl e recognition” for inventions by
enpl oyee, “the basis and anmount of recognition to rest entirely”
with the enployer, was enforceable term. See also 1 Joseph M
Perillo, Corbin on Contracts, 8 4.1, at 530 (Revised ed. 1993)
(“court nust take language as it is and people as they are. Al
agreenments have sone degree of indefiniteness and sone degree of
uncertainty”) .

Arational juror could infer that the parties had a neeting of
the mnds and therefore net the requirenent of nutual assent
because they understood that First Union was undertaking to be
reasonably diligent in referring business to 3S. They agreed to
the standard of “best efforts,” on a non-exclusive basis. They did
not necessarily agree on exactly what volume of referrals would
neet that standard. First Union clearly had sone discretion in
determ ning what was diligent. See Brewster of Lynchburg, Inc. v.
Dial Corp., 33 F.3d 355, 364-65 (4'"™ Cr. 1994)(in requirenents
contract, buyer was entitled to reduce its requirenent to zero, SO
long as it did so in good faith); Angelica Uniform Group, Inc. v.

Ponderosa Sys., Inc., 636 F.2d 232, 232 (8'" Cir. 1980)(sane); R.A.
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Weaver & Assocs., Inc. v. Asphalt Constr., Inc., 587 F.2d 1315,
1322 (D.C. Cir. 1978)(requirenments buyer may di m ni sh requirenents,
even if reductions are disproportionate to the normal prior
requirenents or to any stated estimate, provided the buyer is
acting in good faith”).

But it also had an obligation of good faith in determning
t hat vol une. See Julian v. Christopher, 320 Md. 1, 9 (1990)(in

every contract, there exists an i nplied covenant that each of the

parties thereto will act in good faith, including tinmes when a
party exercises discretion). Thus, although diligence is at the
core of best efforts, First Union also has an obligation to act in
good faith. The jury may have determ ned that First Union, under
the circunmstances, did not act in good faith in exercising
di i gence, even though the best efforts clause did not create a
specific obligation to direct a certain percentage of First Union’s
transactions to 3S. W do not read the damage award as an
i ndication that the jury concluded that the parties nade a specific
agreenment to give a certain percentage, but rather as a
determ nation by the jury, after the fact, of what |evel of
busi ness woul d have resulted fromreasonably diligent efforts.
85% Of First Union’s Business Volume
First Union attacks the jury verdict for contract damages on

the ground that it rested on the jury’s finding that the bank was

obligated to refer as much as 85% of its business to 3S. |t
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conplains that neither the SA, the negotiations preceding the SA,
nor the parties’ course of dealing supported the conclusion that
First Union was obligated to refer 85%of its business to 3S. W
are not persuaded by this argunent because, as we explain bel ow,
the jury may have concluded that a much smaller percentage was
requi red under the SA

The special verdict form did not ask the jury to specify
exactly how many transactions the jury decided First Union should
have referred to 3S. Nor is this nunber i medi ately apparent from
the jury verdict, because, in calculating the damge award, the
jury had to nake an assunption as to what profit per transaction 3S
could have nmade had First Union conpletely fulfilled its
obligations. In reviewng the denial of a JNOV, we consider al
i nferences fromthe evidence in the |ight nost favorable to the
party agai nst whomthe notion is made. See Impala Platinum, Ltd.
v. Impala Sales (U.S.A.), Inc., 283 Md. 296, 327 (1978). |If there
is any legally relevant and conpetent evidence, however slight,
fromwhich a jury rationally could have found in the plaintiff’s
favor, the notion for JNOV nust be denied. See Jacobs v. Flynn,
131 Md. App. 342, 353, cert. denied sub. nom. Kishel v. Jacobs, 359
M. 669 (2000).

Appl yi ng these principles here, we have ascertained the | onest
percentage of First Union’s business that could have resulted in

t he damage verdi ct awarded by the jury. W first conclude that the
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jury could have utilized an increnental profit per transaction of
$70, which was the profit assigned by 3S s expert in his
testinony.? Using this figure, we conpute that the jury may have
found that 3S was entitled to 42.5% of First Union’s transactions
for the period January 1, 1998 to April 30, 2000, and 51% for the
period May 1, 2000 through April 30, 2001.2° Alternatively, the
jury could have sinply determ ned that 3S was entitled to 535, 376
transactions, which is 46.1% of First Union’s |oan vol une during
these same periods. They could have conputed the total damages
award ($37,476,342) by nultiplying this 535,376 by the $70 aver age
increnental profit.

We previously reviewed the negotiations leading up to the SA
during which First Union refused to agree to commt itself to a
speci fic percentage of business. W do not know why it did that,

or why it decided to commt itself to the best efforts clause. In

24The expert testified that this was the average increnental
profit per transaction over the years in question.

2*The damage award for the period fromJanuary 1, 1998 to Apri l
30, 2000 was $21, 240, 614. Assuming an increnmental profit per
transaction of $70, this nmeant the jury decided that 3S was
entitled to 303,437 transactions ($21,240,614 divided by $70).
303,437 transactions represents 42.5% of 713,567, First Union’s
total transactions for this period. For the period May 1, 2000 to
April 30, 2001, the jury awarded $16, 235,728. Dividing this by 70,
we arrive at 231,938 as the nunber of transaction First Union
shoul d have referred to 3S. This nunber divided by First Union's
total transactions for the period, 448,167, equals 51.8% |If the
jury used a single transactions nunber for the total award of
535,376, which is 46.1%of the bank’s volune, they could have just
allocated it between the two tinme periods on the verdict sheet.
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deciding to conmt itself to the non-specific standard created by
the best efforts clause, however, First Union took a risk as to
what vol une | evel the trier of fact woul d determ ne that good faith
di | i gence required.

A reasonable person could conclude that First Union was
contractually required to send 3S one of these percentages of its
busi ness, after considering such factors as the anmount of business
3S was getting before the SA % the contract provision for a “ranp-

up period (suggesting that business would increase), the
tinmeliness and high quality of the service provided by 3S, the
snoot h operation of the centralized and aut omated service, the ease
with which 3S adjusted to the bank’s huge expansions, and the
downward adj ustments in pricing offered by 3S. A reasonabl e person
coul d have reached this concl usion, taking into account the bank’s
need to spread its risk anong several vendors. Gven the |arge
vol ume of busi ness enjoyed by First Union, a rational person could
concl ude that preserving for other vendors 48 - 58%of its business

woul d enabl e t he bank to preserve good business rel ationships with

t hose ot her vendors. ?’

263S recei ved approxi mately 1,500 transacti ons per nonth in the
| atter nonths of 1997, before the SA

’Fi rst Union’s volune of transactions for 1999 and 2000, was

415, 274 and 419,928, respectively. 48% of these vol unmes equal ed
199, 331 transactions and 201, 565 transactions, respectively. If a
vendor’s profit per transaction was $70, the volunme of First Union
business to spread anpbng 3S s conpetitors would equal between
(continued...)
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Again, we distinguish 3S' s breach of contract claimfromits
fraud claim The evidence does not support the claimthat Cews
fraudulently knew in advance that he was committing to a volune
equal to a specific percent of the bank’s business, and never
intended to conply. Nevertheless, he did agree, on behalf of the
bank, to a non-specific best efforts standard that would allow the
jury to find that 42-52% of business was required to neet the
diligence requirement of a best efforts clause under the
circunstances. In other words, we think that the parties set up a
standard, rather than a specific percentage, and that Cews, in
saying he never intended to refer nore than 50% of the bank’s
busi ness, may not have anticipated fully what that standard could
mean to a jury. H's view was backed up by the non-exclusivity
provision in Section 2.1, and the 130% C ause, suggesting that it
was Wi thin the bank’ s discretion hownuch to send. But the jury may
have interpreted the 130% Clause to be intended only for the
protection of 3S, giving it notice of expected increases in demand
for services, as Steele testified.

The key 1is that there was nore than one reasonable
interpretation of the provisions in the SA. This is why the trial

court held that it was anbiguous, and allowed the parties to

21(. .. continued)
$13, 953, 170 and $14, 109,580. W cannot say that it is irrational
to conclude that the bank could naintain good relations with two
ot her vendors, and thereby protect its own interests, by referring
each of them annual business approximating $7 mllion.
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i ntroduce extrinsic evidence to explain its neaning. The jury’s
task was to interpret the agreenent, and it did so, within the
bounds of a rational fact finder.

3S’'s Failure To Assert Its Rights
Under The Best Efforts Clause

First Union urges that 3S' s “interpretation of the best efforts
clause is also decisively belied by the fact that, despite many
occasions when it would have been natural to do so, 3S never
asserted that it had a contractual right to anything beyond the
1,000 transaction per nonth mininunf.]” W agree that it is odd
that 3S never nentioned the best efforts clause when First Union
decreased the volume of business going to 3S. W do not agree,
however, that this failure constitutes grounds to reverse the jury’s
deci sion to enforce the best efforts clause. There is no dispute
that the clause appeared in the contract. Because the clause was
anbi guous, the jury had the job of determ ning what, if anything,
it meant. The jury considered all of the evidence about the best
efforts clause, and obviously found it to be enforceable. Although

First Union doesn’'t use the term “wai ver,” the underpinning of the
bank’ s argunment seens to be waiver. Whet her wai ver exists is a
question of fact for the jury, “for the determnation of its
exi stence vel non turns on the intent of the party ostensibly
wai ving the right, a state of mnd which is to be derived fromthe

facts and circunstances surroundi ng the purported relinqui shnent.”

St. Paul Fire & Marine Ins. Co. v. Molloy, 291 Md. 139, 145 (1981).
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Conclusion Regarding Breach of Contract
In sum we hold that the best efforts clause of the SA was not
too vague to be enforced and there was sufficient evidence to
support the damage award. Accordingly, we affirmthe judgnent for
danages for breach of contract in the anbunt of $37,476, 342.

III.
Dr. Jaynes’s Testimony Regarding 3S’s Damages

First Union also conplains that 3S s proof of damages rested
on the testinony of economi st Dr. Gerald Jaynes, which should not
have been admtted. First Union argues that Dr. Jaynes constructed
a nodel that

purported to account for the increnental
revenue and costs that 3S woul d have received

and incurred . . . had [First Union] sent 3S
90 percent of the transactions generated by
all of its branches nationwide, Iimted only
by 3S s capacity. . . . [a] nodel [that] had
no foundation in the evidence. It ignored
3S's actual performance and capacity; it
rested on spectacularly wunrealistic growth
assunpti ons; and it di sregarded nmarket
conditions. . . . “An expert’s opinion has no

probative force unless there is a sufficient
basi s upon which to support his conclusions.”

First Union's primary conplaint is that Dr. Jaynes “did not
take into account 3S s actual performance —its rate of capacity
grow h and its cost and revenue structure —during the tine period
in question.” It also conplains that “Jaynes hinself had no idea
how many enpl oyees 3S actually had at any of the relevant tines,
and he did not research market enpl oynent conditions as a neans of

det ermi ni ng whet her the conpany woul d have been abl e to hire enough
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people to neet those rates of growth.”

W are not persuaded by First Union s contentions because we
think they all address nmerely the weight to be given the expert
testinmony, not its admssibility. Dr. Jaynes was well qualified as
an econom st, and he aided the jury by providing a nodel for
cal cul ati ng damages, based on certai n assunptions. See Ml. Rul e 5-
702 (expert testinony nmay be admitted if the court determnes it
will assist the trier of fact to determne a fact in issue).

Al t hough 3S s actual per transaction profit differed fromhis
assunptions, Jaynes’s role was to project what 3S s per transaction
profit potentially could have been with a nmuch higher volune of
transactions. Dr. Jaynes testified that higher vol unes woul d have
produced greater increnental revenue per transaction because of
econom es of scale, while fixed costs woul d have remai ned t he sane.
W are unwilling to say that expert testinony based on the fanmliar
busi ness wi sdom that one can earn a higher profit per transaction
with a higher volume of business, is so unrealistic as to be
wi t hout foundation and inadm ssi bl e.

Dr. Jaynes’s assunptions as to capacity also are based in
reason. Jaynes described the work he did in the course of
preparing his testinmony on danmages.

| | ooked at the counts or tax docunents
of Steele Software and various ot her documents
for pertaining to that business, and | also
made several site visits to Steele Software to

exam ne the operation of that business and
talk to M. Steel e and peopl e working for him

100



Now, the primary reason for that was
because one of the first things that an
econonm st would have to do, in attenpting to
build a nodel of this kind, is to attenpt to
nodel what we would call the production
function or basically in nore lay ternms to a
nmodel [sic] the process by which Steele
Sof tware does appraisals and titles. And how
t hey eval uate those and how, in effect, they
run their business to make decisions on the
amounts of time it wwuld take to do a
particul ar kind of appraisal versus a title
because how many Steel e Software coul d do over
a given length of time was going to be a very
important factor in determning what the
danmages were.

Jaynes prepared the chart that we earlier set forth in part,
whi ch i ncl uded a col um showi ng 3S s capacity to produce titles and
apprai sals on a nonthly basis from January 1998 into 2003.2% For
January 1998, he used a capacity of 3,000 per nonth, which he said
was “a very small nunber which I already knew was probably | ower
than what Steele’'s capacity actually was as a[n] initial basis
point.” He then

[increased] that by 1,000 wunits a nonth
because that was lower than all of the
evi dence that | had seen for the amount of
grow h in enpl oyees and therefore capacity
of appraisals and titles that could be
produced by Steele would be. That took ne to
May 1998.
For the period after May 1998, Jaynes used i nfornmation he had

received froma letter 3Swote to First Union on August 31, 1998,

stating that 3S had “‘geared up’ and staffed [its] organi zation” to

28The chart extended beyond the period that the jury found to
be the termof the SA
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handl e 500 transacti ons per day, beginning Septenber 8, 1998, and
650 transactions per day, beginning Cctober 5, 1998. Taki ng t he
Cct ober nunbers, Jaynes used 14,500 capacity for COctober 1998.2%°
He then worked back from these to "“allow [3S s] capacity to
i ncrease between May and Cct ober by an anmount whi ch woul d gi ve t hem
that capacity when the fall arrived.” He nade clear repeatedly
that the nunbers he assigned for each nonth were estimtes and
proj ecti ons. For the period after October 1998, he allocated
i ncreased capacity based on the theory that, wth appropriate
advance notice, 3S could expand its business capacity to neet the
avai |l abl e demand by hiring nore people.

Al t hough 3S may not have actually possessed the capacity
projected by Dr. Jaynes, it is rational to suppose that, if First
Uni on had referred a hi gher vol une of business to 3S, then 3S could
have increased its capacity accordingly. As Dr. Jaynes expl ai ned,
the SA required First Union to give it advance notice of big
increases in transactions, which would allow 3S to increase its
capacity in preparation for them The question of whether Jaynes
researched the availability of new enpl oyees in the market pl ace was
a subject that First Union had the opportunity to cover in cross-
exam nation. It also could be addressed by First Union s experts.

W cannot say that the trial court abused its discretion in

2Twenty three weekdays in Cctober, nmultiplied by 650
transacti ons per weekday equals 14,950 for the nonth of October.
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adm tting Jaynes’ testinony. Nor can we say that the damage
evi dence was insufficient to support the $37 million verdict for
breach of contract. 3°

First Union also conplains that the trial court inproperly
limted its cross-exam nation of Dr. Jaynes when it declined to
allow the bank to cross-exam ne him about his nmethodology in
conputing danmages by wusing 3Ss tax returns or actual profit
figures. First Union was permtted to ask Dr. Jaynes several tines
during cross-examn nati on whet her, in cal cul ati ng his danage nodel ,
Jaynes had | ooked at “actual” capacity or capability at particul ar
poi nt s. Jaynes responded that, although he |ooked at actual
capacity for 1997 and 1998, used actual Novenber 1997 capacity as
a starting point, and | ooked at Novenber 1998 capacity, his damages
nodel was not based on actual capacity. He explained that actual
capacity was “pretty nuch irrelevant to cal cul ati ng t he damages[,]”
and his nodel was based “on the difference between what actually
happened and what should have happened if the contract were
honor ed. ” He explained that 3S could increase its capacity by
hiring new enpl oyees and taking other steps. H s nodel was based
on the “assunption that the contract had started i n Novenber of ‘97
and was wor king snoothly and that they were given warning that the

transactions that they would need to be doing in any subsequent

3°Not ably, this verdict was considerably |l ess than the $140
mllion projected by Dr. Jaynes.
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nmont hs m ght be increasing.”

First Union al so asked Dr. Jaynes howthe profits he projected
“mat ched up” to what 3S' s actual profit per transaction was over
the history of 3S, attenpting to use 3S s tax return and profit and
| oss statenent to do so. Wien 3S objected, the court agreed with
3S that “he’s conparing apples to oranges,” and suggested that
First Union ask what “figure that he used, was it gross or net
after deductions in taxes?” Counsel for First Union then insisted:

He didn’'t use either figure. No, | have
the right to cross-exam ne the witness. They
put $140 mllion nunber out there and | want
to show that he is ignoring reality in com ng
up with this nodel of things.

So | want to show himreality and then
I’m going to ask himto do sonme cal cul ations
and conpare his nethods to the real world and
I think I'"m perfectly entitled to do that,
Judge.

He used a nodel based in part on actuals
and he tried to account for actual costs, and
| think he didn't account for those costs and
|’ m going to take himthrough his nodel

The court sustained 3S s objection:

| agree. It’s confusing. You want to get
I nto specific exanples that woul d detract from
any extrapolation that he nmade or any
i nterpol ation that he nade with regard to the
existing figures, the past figures |ike when
he backed in, but this doesn't even resenble
what he testified to.

It's because it’s a nodel that represents
what gross recei pts he woul d have recei ved had
the defendant used best effort to send the
transactions to [3S]. That’'s why, that’s why
he’s right when he says this is not rel evant
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and not probative of his testinony.

A trial court has discretion to control the scope of cross-
exam nation. See Wrobleski v. de Lara, 353 Ml. 509, 525 (1999).
Here, First Union obtained Jaynes’ s adnmi ssion several times that
his nodel s were not based on actual profit per transaction earned
by 3S. What it was not allowed to do was to conpare 3S s actual
expenses and earnings with Jaynes’s nodel. To be sure, it would
have been within the trial court’s discretion to allow such cross-
exam nation. Inlight of Jaynes’s protestations that his nodel was
not based on actual expenses or actual capacity, however, we do not
consider the trial court’s ruling excluding nore detailed
exploration of this point to be an abuse of discretion.

Even if the trial court erred, noreover, First Union suffered
no prejudi ce because both of its econom c experts criticized Dr.
Jaynes for failing to base his danage nodel solely on 3Ss
historical profits. Further, one of the bank’s experts testified
about his detailed calculation of damges solely using 3Ss
hi storical experience. None of these figures were contradi cted by
Jaynes because he sinply said that actual figures were irrelevant
to his damage cal cul ations. Thus, the jury had sufficient basis to
reject Jaynes’ testinony if it wished to do so.

IVv.
Geographic Scope Of The SA

Finally, First Union contends that, “[e]ven if [First Union]

had an enforceabl e duty pursuant to the ‘best efforts’ cl ause, that
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duty extended only to the six-state region specified in Exhibit
A.1.0 of the [SA], not to [First Union’s] entire nationw de
footprint.” It points out that Section 2.1 of the SA granted 3S
“the right to performthe Services and Reports as listed in Exhibit
[A.1] as attached hereto.” It argues that Exhibit “A”1.0, which
was part of Exhibit A1, listed only six states: GCeorgia,
Tennessee, North Carolina, South Carolina, Virginia, and Maryl and.

The SA was entered by “First Union and its Affiliates,”3% and

the body of the agreenent contains no geographic limtation
regardi ng which First Union branches are included. In the SA
““Exhibit A refers to ‘Exhibit A 1" attached.” “Exhibit A 1,”

which is attached, states that 3S “will provide to [First Union]
and its affiliates (collectively ‘First Union National Bank’), the
following Services and Reports, at the prices as |listed below”
After sone general provisions about pricing (not a pricelist), the
following services are listed under the heading, “Traditional
Service/Report Pricing and Turnaround Tine”: Title Report,
Recording Service, Drive-By Evaluation (referred to as “DB"),
Apprai sal Report (referred to as “AP"), Automated Ownership
Verification and Real Val ue Report, and Tax Assessnent Confirmati on.
Next to each listed service itemare set forth details about the

nature of the service and/or the timng of conpletion. The

s“Affiliates” is defined to nean, “with respect to any entity,
any other entity controlling or controlled by, or under control
Wi th such entity now or any tinme during the Agreenent.”
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specifics regarding the Title Report, the Drive-By Eval uation, and
the Appraisal Report, each say “see Attached Chart for Pricing.”
There is no geographical limtation in the description of services
on Exhibit A 1.

Attached to Exhibit A 1, however, is a docunent titled
“Exhibit *A 1.0, Pricing as of 11/21/97[,]" which lists counties in
Georgia, Maryland, North Carolina, South Carolina, Tennessee, and
Virginia, and assigns prices to three different services for
properties |l ocated in those counties.®* Al though it does not argue
on appeal that the SA was unanbiguous in its favor, First Union
relies heavily on this price list to support its argunent that the
SA was only intended to cover First Union operations within those
si x states.

The trial court held that the SA was anbi guous with respect to
geographic scope, and allowed extrinsic evidence of intent.
Al though we are not asked to review this ruling, the contract
itself is our starting point for resolving the question we are
asked to review, i.e., whether the evidence supported the award of
damages for failure to refer title and appraisal work to 3S
relating to | oans outside the six state footprint. Section 2.1 of
the SA says that 3S has the “right to perform the Services and

Reports as listed in Exhibit [A 1] attached.” The best efforts

32These are “AP”", “DB” and “TA.” It is apparent that “AP’ neans
Appr ai sal Report, “DB” neans Drive-By Eval uation. “TA’ may nean t he
Title Report, which is often referred to as a “title abstract.”
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cl ause says that, “For all of the Services and Reports, as required
by First Union for Residential Real Estate secured |oans, First
Union will use [its] best efforts to direct these transactions to
Steele[.]” A natural placenent for a geographical limtation to
either of these clauses would have been either in the body of
section 2.1, or in Exhibit A 1, which describes the nature of the
Services included in the agreenent.

Wiile it is clear that the parties were relying on Exhibit
“A’1.0 to designate prices for the services, it is not as clear
that the failure to designate prices for services relating to
properties outside the six state area necessarily nmeant that a
geographical restriction was inposed on the contract. Nowhere on
Exhibit “A’1.0 is there a clear statenent of intent to inpose a
limtation, such as, “‘ Services and Reports’ as defined on Exhibit
A1l shall be limted to the following states.”® It is quite
possible that 3S only listed the six state area on Exhibit Al1.0
because it had not yet developed pricing for the other states.
I ndeed, Exhibit A 1 states

[Dluring the term of this Agreenent, .
Services or Reports nmay be nodified, other

33At the bottomof the page, appears the follow ng: “All other

counties not |isted above are considered to be rural and will be a
charge of $275 for AP, $175 for DB, and $100 for TA.” Thi s
provision could be interpreted to favor either party. It could

mean that counties outside the six state area are included. O it
could nean that since all other areas are designated as rural, the
parties did not intend to cover other states, which obviously have
non-rural areas.
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Services or Reports nmay be added, or if
pricing changes are nade, a revised “Exhibit
A", with a new numerical deciml suffix and

effective date, wll be provided to [First
Union], at the notification address as per the
Agr eenent .

There was significant extrinsic evidence offered by both
parties. This included evidence as to the parties’ construction of
the contract after its execution. See Anne Arundel County v.
Crofton Corp., 286 Ml. 666, 673 (1980)(when contract is ambi guous,
the trier of fact determ nes the intent and purpose of the parties
by considering the circunmstances and conditions affecting the
parties at tinme of execution, and their subsequent conduct and
construction); Nat’l Union Mort. Corp. v. Potomac Consol. Debenture
Corp., 178 Md. 658, 674 (1940)(construction placed by parties after
execution and before <controversy has arisen, is extrenely
significant in determning intention).

There was evi dence supporting 3S s interpretation that the SA
had no geographical limtation. Shortly after execution of the SA,
on February 3, 1998, 3S sent Thonpson a nationwi de price list. He
testified that he did so pursuant to the authority to nodify
pricing givento 3Son Exhibit A 1.3 Al though this nationw de |i st
was not designed as Exhibit “A 1.0," Steele explained this was so

because it was being attached to the first
one, sir. . . . [I]t was being attached to the

34This authority was limted by 3S s prom se to change prices
not nore than once per year, and to limt each increase to not nore
than 10% of the existing price.
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original A 1l. It wasn't not replacing that,

sir. . . . If you look at Maryland, Ceorgi a,

and the other states, those will match up

exactly with the existing price list, and this

was to be a part of that. . . . It was adding

toit, sir.
The nationwi de price list was sent to Thonpson. The transmttal of
this price list suggests that 3S considered the scope to be
nationwi de at a time when the parties were not in di spute about the
meaning of the SA, and is thus evidence as to its nmeaning. See
Nat’1l Union Mort., 178 M. at 674 (construction by party before
di spute arises is significant). Steele also testified that the
Exhibit “A’1.0 price |list was not intended to Ilimt the
geographi cal scope of the SA He testified, “there was no
limitation . . . with anyone that we ever talked with at First
Union regarding geographical limitation. . . . [T]hey wanted us to
do the transactions wherever they were.” (Enphasis added.) The
first people to assert to Steele that the price Iist was intended
to limt the geographical scope of the SA were the defense
attorneys in this case.

That First Union, in turn, paid 3S for 8,0000 transactions

outside the states listed on the original price |ist supports 3S' s

interpretation that the SA covered nore than six states.®* 3Ss

®First Union argues that paynment for invoices for areas
outside the six state area does not necessarily nean that the bank
was obligated under the SA to refer business outside the six

states. W agree that alternate inferences can be drawn, but al
(continued...)
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pre-contract provision of services through First Union’s direct
mar keting programto 2,000 branches of First Union, which covered
far nmore than the six-state area, also corroborates 3S s
Interpretation of the SA

Trent Thonpson also testified that affiliate First Union
Direct, which was First Union’s direct marketing arm engaged in
nati onwi de transactions. Thus, the inclusion of “Affiliates” as
parties to the contract could be interpreted to nean that the
parties intended to cover a greater geographic scope than the six
states in which Cewis directly operated. **

First Union argues that, even if the SA could be interpreted
to include a nationwi de area, extrinsic evidence showed that
neither Clewis nor Thonpson had authority beyond the regions
specified on the price list. Specifically, First Union urges that
“Steel e conceded that Clewi s and Thonpson had ‘no ability to direct
transactions out of either the New Jersey service center or the
Jacksonville service center’ until ‘they consolidated the
operations’ in March 1999[.]” Steele did, indeed, acknow edge

that, “not until they consolidated the operations would they have

3°(...continued)
that is necessary to sustain the verdict is that the jury's
i nference be a perm ssible one.

%Again, that an alternate inference is also possible, i.e.,
that First Union only intended to use its direct mail affiliate for
transactions within the six-state region, does not bar this
i nf erence.
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the ability to do that.” First Union, however, ignores his
testinmony given a few nonents | ater:

| don’'t say they couldn’t, sir. They
wer e not taking that approach froma political
standpoint internally, sir. They were nerged
banks. They were, you know, it’s a political
football going on. . . . | believe [COew s]
had the authority, sir. He bound it for First
Uni on National Bank, whether they politically
did it internally, sir, that’'s a different
I ssue.

The jury may have chosen to believe this latter statenent
accurately reflected Steel e s understandi ng.

During his dealings with First Union, Steele knew that
of ficers at high levels of the bank were aware of the services he
of fered, and were delegating authority to lower-level officers,
such as Dibble and Clewis, to negotiate and fornmalize a contract.
In the early days of the negotiations, this included Doug Crisp,
First Union’s Senior Oficer in charge of the Consuner Credit
Division. Later, Cewis and Thonpson told Steele that M. Pruitt
had taken over Crisp’s role.

[ S]ince Doug Crisp was no | onger there pushing
t he bank or the consunmer credit division that
M. Pruitt was now involved and they didn’t
think that they would be able to achieve the
transaction levels that we previously in
concept agreed to but the intent and
conmtnent was still there with us, . . . but
they didn’'t think they would be able to get
the docunent signed with a |arge anount of
transactions in it.”

Thus, during both the 1995-1996 and the 1997 phases of the

negoti ati ons, Steele was made to believe that officials holding
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positions higher than Clewis or Thonpson, who presumably had
authority to bind the bank outside the six-state area, were
overseeing the course of the negotiations. First Union does not
point to any evi dence that these officers had no authority to bind
t he bank outside the six-state area, or that Steele had been told
they | acked authority.

A June 10, 1996 letter to the bank illustrates Steel e’ s beli ef
that the necessary corporate aut hority woul d be obt ai ned before any
contract was signed. In that letter, Steele asked First Union
officer Morgan Smth to “expedite the approvals of these final
changes through any channels necessary. Once reviewed by First
Union, we will prepare two originals for execution.” Steele was
also aware that Cews had given versions of the SA to First
Union’s | egal departnent for review

It is not required that 3S prove that Cew s had actual
authority, if the wevidence is sufficient to show apparent
authority. “In order to establish that [Clewis] was clothed with
at | east apparent authority to enter the subject agreenent, [3S
was] required to prove that the actions of [Cews], when
reasonably interpreted by [3S] gave rise to apparent authority and
that [3S's] reliance on such actions was reasonable.” Atl.
Richfield Co. v. Sybert, 51 Md. App. 74, 84 (1982), aff’d, 295 M.
347 (1983). Qur exami nation of the record reveals sufficient

evidence for ajury toinfer that Steel e reasonably t hought C ew s,
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a senior vice-president who received direction from above, had
authority to bind First Union to a contract for services outside
the six-state area. The record also includes sufficient evidence
for the jury to conclude that the parties did not intend to limt
the SA to the six-state area.

JUDGMENT FOR BREACH OF CONTRACT

AFFIRMED. JUDGMENT FOR FRAUD,
INCLUDING COMPENSATORY AND
PUNITIVE DAMAGES, REVERSED.

COSTS TO BE PAID *: BY APPELLANT,
*» BY APPELLEE.
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| concur inthe opinionwitten for the Court by Judge Adki ns,
but for a different reason than that set forth in that opinion with
respect to reversal of the verdict and judgnent in favor of
appellee on its claimfor fraud.

In its brief, appellee referred to evidence that indicated
that the phrase “best efforts” that was inserted in the witten
contract between the parties had a special neaning. Furt her
references to that evidence were made during oral argunent. I
agree with the majority opinion that the “best efforts” phrase
(absent sone special neaning) was too anbi guous, too general, to
serve as a basis for a claimof fraudul ent i nducenent to enter into
a contract that appellant never had any intention to perform
Appel l ee refers however, to testinony by M. Steele that, in
negoti ati ons between him and Parkes Dibble, one of appellant's
vice-presidents, the term “best efforts” had been given a
particular nmeaning: Dibble told himthat “they could send all the
transactions he could and that [Steele] could handle.” M. Steele
understood that “best efforts” neant that appellee would receive
approximately 85% to 90% of appellant's transactions, provided
appel | ee had the capacity to handl e that many transacti ons.

There was al so testinony to the effect that, when Seni or Vice-
president Bill Cews succeeded Dibble as appellant's agent in
negotiating the terns of the contract between the parties, he told
M. Steele “not to worry. Nothing' s changed,” and that “[C ew s]

was aware of what [Steele] had di scussed with Parkes [Di bble] and



we are the conpany.” That evidence, coupled with testinony by
Clewis that, under no circunstances would appellee receive nore
than 50% of the transactions that the bank would refer for
processing, could, | believe, have supported a finding that
appel | ee had been induced to enter into the Service Agreenent by
appel l ant' s fraudul ent representation that appellant would refer to
appellee all of the transactions covered by the agreenent that
appel | ant had and that appellee could handl e.

That theory of “fraudul ent inducenent,” based on a special
agreed neani ng of best efforts, however, was never presented to the
jury for its consideration. Wth respect to the “best efforts”
provision in the Service Agreenent, the trial judge instructed the
jury as follows:

In this contract it <calls for Dbest
efforts. Best efforts clauses inpose an
obligation to act with good faith in |ight of
one's own capabilities.

Good faith is defined as follows: good
faith is an intangible and abstract quality
with no technical meaning or statutory
definition, and it enconpasses, anong other
t hi ngs, an honest belief the absence of design
to defraud or to seek unconsci onabl e advant age
and an individual's personal good faith is
concept of his own mnd and inner spirit.
Honesty  of intention and freedom from
know edge of circunstances which ought to put
t he hol der upon inquiry.

In comon usage this termis ordinarily
used to describe that state of mnd denoting
honesty of purpose, freedomfromintention to
defraud, and generally speaking neans being
faithful to one's duty or obligation

That instruction is consistent with the majority opinion's
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t hor ough di scussi on of the neanings that courts and witers on the
subj ect have ascribed to the phrase “best efforts” in contacts. |
agree with the conclusion in the majority opinion that the “best
efforts” phrase in the Service Agreenent between the parties, and
as defined by the court in its instructions to the jury, was too
anbi guous to support appellee's claimof fraud in the inducenent,
although it is sufficient to support the breach of contract
verdi ct.

The court did instruct the jury that the plaintiff's claim
that it was promsed a long-termrelationship “is relevant only to
the fraud in the inducenment claim” and that appellee's attorney
did stress that point in his argunent to the jury. | agree with
the majority opinion, however, inits conclusion that, in |light of
the short-termprovisions in the Service Agreenent, appellee could
not have relied on the “long-term relationship” assurances as a

basis for its fraud claim



