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The issue presented in this case is one of first

inpression. It requires us to interpret and inplenment Ml. Code
(1957, 1994 Repl. Vol.), Art. 48A, 8 543. Article 48A, ' § 543,
deals, inter alia, with the coordination of insurance policies
providing for personal injury protection ("PIP") benefits under
ci rcunst ances where two insurance policies potentially provide
PI P benefits for the sanme injured party. The facts that give

rise to this litigation are sinple and undi sput ed.

EACTS

Samoi | Fink was, on Cctober 13, 1990, insured under an
aut onobil e insurance policy issued by Erie |Insurance Exchange
("Erie"). On that sane date, Bradley WIson was insured under
an autonobil e insurance policy issued by the Maryl and Autonobil e
| nsurance Fund ("MNAIF"). The autonobile insurance policies
i ssued by both Erie and MAIF provided for the paynent of PIP
benefits, pursuant to § 539, in the nmaxi num anmount of $2,500
each.

On Cctober 13, 1990, a taxicab, registered in Virginia, was
stall ed on the Washi ngton Beltway. The stalled vehicle was not
required to, and did not, have PIP coverage. M. WIson,

driving a Chevrolet Cavalier, collided with the rear of the

The Maryl and Insurance Code is set forth in Art. 48A. Al Code sections
cited in this opinion refer to Art. 48A



2
stationary taxicab, and the force of that collision propelled
the taxicab into M. Fink, who was standing nearby. There was

no physical contact between M. WIlson's vehicle and M. Fink.

As a result of the collision, M. Fink sustained injuries
resulting in nedical bills and other expenses (covered by PIP)
in excess of $2,500. FErie paid M. Fink $2,500 and then brought
the subject action asking the Circuit Court for Montgonery
County to enter judgment in its favor against MAIF for $2,500
and decl are: 1) that MAIF "is the primary provider of" PIP
benefits to M. Fink for the October 13, 1990 accident, and 2)
that MAIF was obligated to re-pay Erie for the PIP benefits paid
to M. Fink.

Both Erie and MAIF noved for summary judgnent based on the
facts set forth above. After hearing oral argunent, the trial
judge (Mller, J.) granted judgnent in favor of Erie in the
amount of $2,500 and declared that MAIF and not Erie was
obligated to pay M. Fink PIP benefits as a result of the

subj ect accident. MAIF then filed this tinely appeal.

QUESTI ON PRESENTED

MAI F presents one question:

Whet her paynment of a PIP claimto a pedestrian
must be made by the insurer of a vehicle with
PIP coverage that strikes another vehicle
wi thout PIP coverage that in turn strikes the
pedestrian, rather than by the pedestrian's
own PIP carrier.



DI SCUSSI ON

Section 539 provides, with exceptions not here rel evant,
that all policies of notor vehicle liability insurance issued in
Maryl and shall afford mninmm benefits up to $2,500 (PIP
benefits) for the named insured and other "designated
i ndividual s" injured as a result of a notor vehicle accident.
Under Maryland's statutory schenme, PIP paynents are payable
w thout regard to "fault or non-fault of the named insured or
the recipient in causing or contributing to the accident."”
8§ 540(a)(1). Among the "designated individuals" eligible to
receive PIP benefits are "[p]edestrians injured in an acci dent
in which the insured vehicle is involved." 8§ 539(b)3.

Section 538 defines "accident" as "any occurrence invol ving
a notor vehicle, other than an occurrence caused intentionally
by or at the direction of the insured, fromwhich danage to any
property or injury to any person results."” (Enphasis added).
This definition of "accident” is applicable to 88 538-546.

Section 543, designated "[d]uplication of benefits;
coordination of benefits," specifies that PIP benefits shall not
be recovered "from nore than one notor vehicle liability policy
or insurer on either a duplicative or supplenental basis.”
8 543(a). \Wiere there is potential coverage by nore than one
insurer, 8 543(b) and (c) establish which insurer is |liable for
paynment of PIP benefits.

Section 543(b)(1), reads:
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Benefits payable by insurer of vehicle
exception. ) (1) As to any person injured in
an accident while occupying a notor vehicle
for which the coverage described under 8§ 539
of this subtitle is in effect, and as to any
person injured by such a notor vehicle as a
pedestrian or while in, on, or alighting from
any other vehicle powered by animal or
muscul ar power, or on or alighting from an
animal, the benefits shall be payable by the
i nsurer of the notor vehicle.

(Enphasi s added).

Broken into its conponents, Section 543(b) (1)
envi sions four different scenari os:

1. A person is injured in an accident
whi | e occupying a notor vehicle covered by
an insurance policy containing PIP

2. Apersonis injured as a pedestrian by
a notor vehicle covered by an insurance
policy containing PIP

3. A person is injured while in, on or
alighting fromany ot her vehicle powered by
ani mal or muscul ar power, by a notor vehicle
covered by a policy containing PIP; and

4. A person is injured while on or
alighting froman animal by a notor vehicle
covered by a policy containing PIP

Under any of these circunstances, the injured
party recovers PIP from the insurer of the
covered notor vehicle, not fromhis or her own
personal autonmobile insurer. |In other words,
the PIPis said to "run with" or "follow' the
not or vehicl e.

Andrew Janqui tto,

Maryl and Mot or Vehicl e I nsurance 426 (2nd ed.

1991) (enphasi s added).

Art. 48A, 8 543(c), deals wth coordination of policies

providing PIP benefits under 8§ 539, as well as coordination of

uni nsured notori st benefits under 8 541. Section 543(c) reads

as foll ows:
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Benefits payable by insured party's
insurer. ) As to any person insured under a
policy providing the coverage described under
88 539 and 541 of this subtitle who is injured
in an accident while occupying a notor vehicle
for which the coverage descri bed under 88 539
and 541 of this subtitle is not in effect, or
struck as a pedestrian or injured while in,
on, or alighting from any other vehicle
powered by ani mal or muscul ar power or on or
alighting from an animal by a notor vehicle
for which the coverage descri bed under 88 539
and 541 of this subtitle is not in effect, the
benefits shall be payable by the injured
party's insurer providing such coverage;
provi ded, however, that such benefits shall be
reduced to the extent of any nedical or
disability benefits coverage applicable to the
nmotor vehicle and collectible fromthe insurer
of such notor vehicle.

(Enphasi s added).

427:

As stated in Maryland Mtor Vehicle Insurance,

Section 543(c) sets up four di fferent
scenarios where the injured party collects
from his or her own personal autonobile
i nsur ance.

1. The injured party is injured while
occupying a notor vehicle not protected by
PI P and uni nsured notorist coverage;

2. The injured party is injured while
struck as a pedestrian by a notor vehicle
not protected by PIP and uni nsured notori st
cover age;

3. The injured party is injured while in,
on or alighting from any other vehicle
powered by aninmal or muscular power by a
motor vehicle not protected by PIP and
uni nsured notorist coverage; and

4. The injured party is injured while on
or alighting from an aninmal by a notor
vehicle [not] protected by PIP and uni nsured
nmot ori st cover age.

supr a,

at
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In any of these circunstances, the injured
party collects from his or her own insurer.
This is an inescapabl e conclusion, of course,
because the injured party certainly cannot
collect fromthe insurer of the notor vehicle
causi ng the accident since that notor vehicle
does not have either PIP or uninsured notori st
cover age. Sinply put, the PIP and uninsured
motori st coverage cannot "run" wth the
vehi cl e causing the harm because there is no
i nsurance capable of running wth that

vehi cl e. Therefore, the injured party's
i nsurance, by default, steps in to fill the
gap.

(Enphasi s added).
In Travelers Ins. Co. v. Benton, 278 Md. 542, 546 (1976),
the Court sunmmarized as foll ows:
As heretofore indicated, 8 543(b) and (c)
establish which insurer is liable for paynent
of PIP benefits. Were PIP coverage is "in
effect” on the notor vehicle involved in the
accident, the insurer of that vehicle is
liable for paynent; where such coverage "is
not in effect,” the injured person's insurer
is liable for the PIP benefits...
The Benton Court did not say who would pay PIP benefits when two
mot or vehicles are "involved in the accident,” one with PIP
coverage "in effect" and one w thout PIP coverage.?
As it pertains to this case, 8 543(b)(1) provides that a
pedestrian "injured by" a notor vehicle with PIP coverage shal

collect fromthe insurer of that vehicle. ©On the other hand, §

°The enphasi zed portion of the |ast paragraph quoted from Maryl and Mot or
Vehi cl e Law does not, of course, contenplate a case simlar to the one sub judice
where two vehicles are involved in the collision with the pedestrian ) one with
Pl P coverage and one wi thout such coverage

85In Benton, plaintiff was injured in a one-car accident. The vehicle in
which plaintiff was a passenger had PIP coverage. Additionally, an autonobile
liability policy issued to plaintiff provided PIP benefits under certain
ci rcumst ances
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543(c) says that if a pedestrian is "struck by" a notor vehicle
not covered by a policy containing PIP, then the pedestrian's
own PIP carrier shall pay. Erie contends that MAIF shoul d pay
under 8 543(b) (1) because a MAIF insured car, with PIP coverage,
injured M. Fink. MAIF contends that 543(c) controls, and Erie
should pay M. Fink's PIP benefits, because Erie is M. Fink's
PIP carrier, and M. Fink was "struck by" a vehicle (the taxi
cab) that was not covered by a policy containing PIP.

The first issue to be addressed is whether, wthin the
meani ng of 8§ 543(c), the MAIF insured vehicle "struck” M. Fink.
It is undisputed that the WIlson vehicle (insured by MAIF) did
not meake direct physical contact wwth M. Fink. “I'n common
parl ance [however] the word “struck' is frequently used to
denote a novenent or a force causing or resulting in a physical
i npact." Southern Cuarantee Insurance Co. v. Berry, 560 F. Supp.
901, 903 (1983).

In Berry, supra, two pedestrians stood in front of a parked
pi ckup truck, which they were attenpting to start. The pickup
was struck in the rear by an Opel Manta, and the pickup was
moved forward, pinning the two pedestrians between the pickup
truck and a vehicle parked in front of the pickup. The Opel
Manta was i nsured by Travel ers I nsurance Conpany, and the case
was governed by CGeorgia law. The CGeorgia Mdtor Vehicle Accident
Reparations Act, O G C A, provided:

(a) The insurer of a notor vehicle wth

respect to which security is required by
Code Section 33-4 shall pay basic no-fault
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benefits wthout regard to fault for
economc loss resulting from ... (3)
Accidental bodily injury sustained by any
ot her person as a result of being struck by

the owner's notor vehicle while a pedestrian
inthis state.

The controversy in Berry was whether the pedestrians were
"struck by" the noving Opel Manta or the stationary pickup
whi ch was insured by Southern Guaranty Insurance Co. 1Id., 560
F. Supp. 902. The Berry Court held that both vehicles "struck"
t he pedestrian. The Court, in discussing the neaning of the
term"struck," said, 560 F.Supp. at 903:

The "striking" force can be either the force

whi ch nost imediately cones in contact with

the object struck, or it can be the force

setting in notion a chain of events | eading up

to the striking of an object. Wre this court

to accept Travel ers' argunment that the noving

car cannot have "struck" [the pedestrians]

because it never physically touched them this

court would be straining the meani ng of these

words far beyond their ordinary and |ogica

usage in order to achieve a wholly inpractical

and inequitable result.
The Court went on to hold that since both vehicles "struck” the
injured pedestrians, then, under the GCeorgia statute, both
shoul d pay PIP benefits.

I n Johnson v. National Union Fire Ins. Co., 338 S. E 2d 687,

689 (1985), the Ceorgia Suprene Court addressed the issue of the
meani ng of "struck"” as used in CGeorgia's OGC A statute. In
Johnson, a Vol kswagen struck a parked Lincoln, and the force of
the inpact propelled the Lincoln into a pedestrian, who was

i nj ured. The Johnson Court adopted the reasoning of Berry,
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supra, and held National Union (the Vol kswagen's insurer)
responsi bl e. *
The Court said, 338 S. E. 2d 689:

[We hold that one can be "struck by" an
aut onobil e for the purpose of the application
of OGCA § 33-34-7(a)(3) wthout actually
comng into physical cont act wth the
autonmobile itself. Thus, viewm ng the
uncontroverted evidence that National Union's
insured's vehicle was the force which set in
motion the chain of events |leading up to the
striking of Johnson, the evidence supports the
jury's verdict and the trial court did not err
by denying National Union's notion for
directed verdict on the issue of its liability
as the insurer of the Volkswagen. See
generally, Wite Repair etc. Co. v. Daniel,
171 G App. 501, 503(1), 320 S.E.2d 305
(1984)....

Regarding the issue of whether a vehicle that did not nake
physi cal contact wth the pedestrian but neverthel ess "struck"
him the concurring decision in Johnson aptly stated:

[When an insured vehicle strikes an object
and makes of it a projectile which hits a
pedestrian because of the energy and direction
infused into it by the striking vehicle, it
can be concluded logically that the pedestrian
was struck by the insured vehicle, in the

contenplation of the statute. It is the
rel ati onship between the vehicle and the
pedestrian than is crucial. Wen they are

connected by an object which strikes the
pedestrian because of the action of the
vehicle, the insured would be |iable.

ld., 338 S.E.2d at 692 (Birdsong, J., concurring).

“I'n Johnson, 338 S.E.2d at 689, the Court of Appeals of Georgia
specifically reserved judgnent on whether the Berry decision was correct in
sayi ng that both carriers should pay PIP benefits. There was no need to decide
the i ssue because both vehicles had the sanme insurance carrier.
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Most courts that have considered the issue have held that
a pedestrian can be "struck by" a vehicle w thout having
physi cal contact with that vehicle. Atlanta Casualty v. Tucker,
420 S.W2d 346 (G. App., 1992); Mller v. US Fidelity & Quar.
Ins. Co., 738 P.2d 425, 427 (ldaho App., 1987)(term "struck"
includes indirect physical contact that occurs when an
aut onobi | e knocks an internedi ate object into the pedestrian);
DeBerry v. Anmerican Mtorist Insurance Conpany, 236 S. E.380
(N.C. App., 1977); Royal Indemity Co. v. CGEICO 307 So.2d 458
(Fla. App., 1975); Bates v. United Security Insurance Co., 163
N.W2d 390 (lowa, 1968). See also, Anno. Autonobile |Insurance:
Construction of Medical Paynments. [|nsurance provisions covering
injuries incurred when "struck by" autonobile, 33 ALR 3rd 962,
966 (1970)("Although there is sonme authority to the contrary,
many courts have held that the proper interpretation of struck
by provisions in insurance policies affording coverage for
injuries inflicted by notor vehicle is that physical contact of
the insured's body with the offending vehicle is not a
prerequisite to recovery...."). But see, State Farm Miutual v.
Ky. Farm Mitual Insurance Co., 671 S.W2d 258 (Ky. App.
1987) (Kentucky PIP Statute providing that insurer of "the
vehi cl e whi ch struck such pedestrian” will provide PIP benefits
requires that the vehicle physically strike the pedestrian for

there to be PIP coverage).
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Turning to the Maryland statutory schenme for coordinating
benefits, we believe that the legislature intended the term
"struck by" as used in 8§ 543(c) to enconpass not only actua
physi cal contact but also "a force causing or resulting in
physi cal contact."”

"The polestar of the statutory interpretation is to find
and carry out the legislative intent of a statute.” Har bor
| sland Marina v. Calvert Co., 286 M. 303, 311 (1979). I n
seeking to establish legislative intent, the court "may consider
t he consequences resulting fromone neaning rather than anot her,
and adopt that <construction which avoids an illogical or
unreasonable result, or one which is inconsistent with conmon
sense. " Tucker v. Fireman's Fund Ins. Co., 308 M. 69, 75
(1986) .

As already noted, 8 543(c) deals with coordination of
uni nsured notorist benefits as well as PIP benefits. I f we
interpreted the word "struck"” to nean actual physical contact,
situations would arise in which the statute would be silent as
to who, if anyone, should pay uninsured notorist benefits.
Suppose an uninsured notorist's car negligently strikes an
inanimte object that is propelled into, and injures, a
pedestrian. Suppose, further, that the uninsured car does not
physically strike the pedestrian. |[If the word struck neans t hat
t he uni nsured vehicle has physical contact with the pedestri an,
then 8 543(c) would be inapplicable even if the pedestrian had

uni nsured notorist coverage under his own policy. We do not
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believe that the legislature intended to |eave pedestrians
i njured by uninsured nmotorists in such a legal |inbo because the
purpose of wuninsured notorist coverage is to allow injured
victins of uninsured notorists' negligence to collect to the
sane extent as if the uninsured notorist had m ni num ($20, 000
per person) coverage. Nationw de |Insurance Co. v. Wbb, 291 M.
721, 736 (1978).

If MAIF's interpretation were to obtain, there would
i kewi se be situations where no carrier would be required to pay
PIP benefits under 8 543(b)(1). Using basically the sane
hypot hetical set of facts, suppose a pedestrian were standing
near a newsstand and an autonobile, w thout PIP coverage, goes
out of control and strikes the newsstand, which is propelled
into the pedestrian. |[If the autonobile with no PIP coverage in
ef fect has no physical contact with the pedestrian, then, under
MAI F's construction, 8 543(b)(1) would be inapplicabl e because
t he pedestrian was not "injured by" a vehicle that had PIP
coverage. Section 543(c) |ikew se woul d be inapplicable (under
MAIF's thesis) even if the pedestrian had a notor vehicle
i nsurance policy providing PIP coverage because the pedestrian
woul d not be considered to have been "struck by" a vehicle
wi thout PIP coverage. This would be an unreasonable result and
one that would not conport with the renedial purpose of the PIP
statute, which is "to assure financial conpensation to victins
of motor vehicle accidents without regard to the fault of a

naned insured or other person entitled to PIP benefits.™
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Tucker, 308 M. 75, quoting Pennsylvania Nat'l Mit. V.
Gartel man, 288 M. 151, 154 (1980).

Havi ng established that the WIlson vehicle "struck" M.
Fi nk, the question then becones whether 8§ 543(c) is applicable.
For 8 543(c) to be applicable, it must be shown that M. Fink
was "struck as a pedestrian" by a notor vehicle without PIP
coverage. M. Fink was "struck" and injured by two vehicles,
one with PIP coverage and one w thout such coverage.

Section 543(c) is anbiguous and does not resolve the issue
as to which carrier should pay PIP benefits where one but not
both of the striking vehicles has PIP coverage. On the other
hand, 8 543(b)(1) clearly and unanbi guously resol ves the issue.
To reiterate, 8 543(b)(1) provides: "As to any person injured
in an accident while occupying a notor vehicle [for which PIP
benefits are in effect] and as to any person injured by such a
nmotor vehicle as a pedestrian ..., the benefits shall be payable
by the insurer of the notor vehicle." A construction of
8 543(c) that conflicts with 8§ 543(b)(1) should be avoided.
Hol mes v. Crimnal Injuries Conpensation Board, 278 M. 60, 66
(1976) (all sections of a statute nust be reconciled if it is
reasonably possible to do so).

We reconcile 8 543(b)(1) with 8 543(c) by interpreting the
statute as nmeaning that, if any vehicle that strikes and injures
a pedestrian has PIP coverage in effect, the insurer of that
vehicle should pay the injured pedestrian's PIP benefits. | f

none of the vehicles that strike the pedestrian has PIP
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coverage, then the pedestrian's own PIP carrier nust pay the
benefits.

In our view, the above interpretation conports with the
| egislature's intent. As the Court stated in Benton, supra, 268
Ml. at 546: "The legislature quite obviously intended that the
provisions of 8 543(c) would apply where either the nmandated
coverage did not exist or for any reason did not enconpass the
circunstances of a particular notor vehicle accident."” Here,
t he mandat ed coverage did exist for one of the vehicles involved
(the MAIF-insured WIson auto) and that coverage fully
enconpassed the circunstances of M. Fink's accident.

For the above reasons, we hold that § 543(c) is
i nappl i cable and, therefore, the trial judge was correct in
granting summary judgnment in favor of Erie and declaring that

MAIF was liable to M. Fink for the PIP benefits.

JUDGVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANT.



