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We shall here affirm the judgnent of the GCrcuit Court for
Mont gonmery County, which dism ssed with prejudice consolidated
suits brought by appellant Steve Nam individually and as personal
representative of the estate of his deceased daughter, Elizabeth
Nam and appel l ant Sunny Nam his wife, (the Nans) agai nst a nunber
of health care providers.

There were two suits growi ng out of the sanme incident. In the
first suit the Nanms sued Montgonery County, Maryland; Montgonery
CGeneral Hospital, Inc.; Emergency Medicine Associates, P.A; and
“John Doe, M D.” The clains against Mntgonery General Hospita
and Energency Medicine Associates, P.A, were dismssed wth
prejudice by the parties on February 9, 1996. The second suit was
agai nst Montgonery County (the County) and Lizzie Janes, “fornerly
known as John Doe, M D.” The cases were consol i dat ed.

The case against Ms. Janes went out on a |limtations issue.
The Nans woul d have us hold that a “John Doe” filing rel ates back
so as to have the suit tinely filed. W do not see it that way.
They al so woul d have us hold that under the Local Governnent Tort
Clains Act Mntgonmery County is properly before the court as a

party. W do not agree on that point either.

The Case
This unfortunate saga began on June 27, 1991, when Ms. Nam
came under the care of the Germantown Health Center of the

Mont gonmery County Departnment of Health for pregnancy nmanagenent.
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Her estimated date of confinenent was January 3, 1992. At issue
here is a visit to that clinic on Decenber 23, 1991, wth
conplaints of a fever of 102 to 103 degrees since Decenber 12,
nausea, vomting, and a poor appetite. She was referred to Ms.
Janes, a nurse clinician, who diagnosed flu of several weeks’
duration. She prescribed bedrest, increased fluids, and Tyl enol.
She al so recommended a test for Chlanydia. Sonetinme that night
Steve Nam assisted his wife to the bat hroomand noticed bl ood spots
on her underwear. He then took her to Shady G ove Hospital
enmer gency room on Decenber 24. The baby, Elizabeth, was born at
3:57 AM on that date. She was not breathing and was in cardi ac
arrest. W are told that this child was in a continuous vegetative

state until her death on Septenber 9, 1992.

PROCEDURAL HI STORY

On August 12, 1994, the Nans filed a ten-count claimin the
Health Cdains Arbitration Ofice (HCAO against the County;
Mont gomery  Cener al Hospi tal , Inc.; and Enmergency Medicine
Associ ates, P.A. The conplaint alleged actions in wongful death,
negl i gence, survival, and |loss of consortium On Decenber 16,
1994, a week before the applicable statute of limtation would have
barred suit, the Nans filed a first anmended cl ai m which added John
Doe, MD., as a party defendant. The claimalleged that “John Doe,

MD.” was the County enpl oyee who allegedly negligently treated Ms.



Nam on Decenber 23, 1991.
The parties proceeded to discovery. In June of 1995,
Mont gonery County, in its answer to interrogatories, identified
Lizzie Janmes, R N., as one of its enployees who had contact with
Ms. Namin the energency room Plaintiffs deposed Ms. Janes in
August of that vyear. It was then established that she was the
nurse on duty who diagnosed and treated Ms. Nam  Although the
Nans thus then | earned that Ms. Janes was the “John Doe” they had
identified in their pleadings, they did not anmend their claim
On Cctober 23, 1995, the Nans; the County; Montgonery General
Hospital, Inc.; and Emergency Associates, P.A ; executed and filed
with HCAO a joint election to waive arbitration. The Nans inform
us in their brief:
At this time, party Defendant or Health Care
Provi der, John Doe, MD., had not yet been
served, had not answered the Cdaim and
consequently did not join or sign the Joint
El ection to Waive Arbitration even though the
al | egati ons agai nst John Doe, M D. were based
primarily on respondeat superior and identical
to the clains nade against the County. In
fact, John Doe, MD., and Mntgonery County
were nanmed in the sanme Counts alleging
i denti cal negl i gence under r espondeat
superi or.
Qddly enough, given the date of filing of the circuit court action
whi ch we shall hereafter set forth, on January 3, 1996, the Health
Clainms Arbitration Ofice issued an order “that the case . . . be
transferred to the Crcuit Court for Mntgonery County,

Maryland,” reciting that “[a]ll parties ha[d] joined in a Wiver of
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Arbitration under the provisions of the Annotated Code of Maryl and,
Courts and Judicial Proceedings Article, Section 3-2A-06A . . . .7
(Enphasi s added). Pursuant to that waiver the Nans filed suit on
Decenber 17, 1995, in the Circuit Court for Montgonery County
agai nst the County; Mntgonery General Hospital, Inc.; Enmergency
Medi ci ne Associ ates, P.A.; and John Doe, MD.

On January 18, 1996, counsel for the Nans filed in the circuit
court an order saying, “[T]he Plaintiffs . . . hereby dismss with
prejudi ce Defendant John Doe, MD. ONLY.” (Capitalization and
underscoring in the original). On February 9, 1996, an order of
dismssal with prejudice as to defendants Montgonery General
Hospital and Enmergency Medicine Associates, P. A, was filed by
counsel for the parties. Thus, at this point, the only remaining
def endant was Montgonery County. On March 1, 1996, it filed a
nmotion to dismss which said the case was “barred by the doctrine
of governmental immunity” because the County *enjoys governnent al
imunity for the performance of governnmental functions” and “[t]he
alleged acts of negligence in this case arise out of the
per formance of a governnental function.”

On April 10, 1996, the Nans filed an answer to the notion to
dism ss and a notion to stay the proceedings. The notion to stay
recited, anong other things, that the Nans “ha[d] contenporaneously
filed with this notion to stay their response to the notion to
di smss, and an anmended Statenent in Support of Claim. . . in the

underlying Health Clains Arbitration action which anends the nane
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of a John Doe defendant to a nurse enployed by the County in its
Health Departnment dinic.” Although the caption of the anmended
claimat HCAO | i sted as defendants the County; Mntgonery Genera
Hospital, Inc.; Emergency Medicine Associates, P.A as well as
“John Doe, MD., now known as Lizzie L. Janes, R N"”, the
allegations in the claimwere solely against M. Janes.
The panel chairman in HCAO ultimately filed a nmenorandum and
order which said in pertinent part:

The above-captioned matter was remanded
to the undersigned arbiter for purposes of
deciding procedural notions filed in the
above-captioned claim This case had
previ ously been assigned to the undersigned.
Based on the filing of an election to waive
arbitration, the claim was renoved to the
Circuit Court. Various procedures took place
in the Crcuit Court which have resulted in
the <claimants filing a Second Anended
Complaint, amending their <claim from the
assertion of a John Doe defendants as a health
care provider to anend that to nanme Lizzie
James as the health care provider. The
claimants contend that the waiver was not
effective, as all parties did not join in the
wai ver and, particularly, that John Doe was
not represented or a signator to the waiver
Li zzie Janmes, through counsel, has filed a
Mtion to Dismss the Second Anmended
Complaint, arguing alternatively that the
wai ver was effective as to all parties or the
claimis barred by the Statute of Limtations.

After consideration of the pleadings and
argunents submtted herein, it is the decision
of the arbiter that the election to waive
arbitration did not include all parties and
that the John Doe party did not join in such
wai ver. Such John Doe party remained a party
to t he above- capti oned Heal t h Claim
Arbitration and the jurisdiction of the Health
Clains Arbitration Ofice was naintai ned.
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Therefore, the Mtion to Dismss the
Second Anended Conplaint nust be denied.
However, the arbiter finds that the amendnent
namng Lizzie Janmes as the health care
provider cones too |ate. The arbiter finds
that there is no basis to use a relation back
theory, as this is not a nere msnoner or
correction of a previously identified party,
but the substitution of an entirely new
def endant as the sole remaining defendant in
this case.
Based upon this, the arbiter grants the
Motion to Dismss finding that the claimis
barred by t he appl i cabl e Statute of
Limtations.
One would infer fromthat which appears in the record extract that
this order was filed on or about April 30, 1997.

On June 2, 1997, the Nans filed a new action against the
County and “Lizzie James, fornerly known as John Doe, MD.” In it
they formally rejected the order of the HCAO The County and Ms.
Janes filed an answer and “Action of Rejection” which, anong ot her
t hi ngs, asserted that the conplaint was “barred by governnenta
imunity and limted by the Local Governnment Tort C ains Act,” was
“barred by waiver,” “barred by the statute of limtations,” and
barred by “judicial estoppel.” On Decenber 4, 1997, an order was
passed by the circuit court consolidating the two actions.

The County and Ms. Janes filed a “Motion to Dism ss and/or
Motion for Summary Judgnent.” In opposition to this notion the
Nans in their nmenorandum of | aw contended, anong ot her things:

Def endant Montgonmery County does not
possess governnmental inmunity fromthe cl ai ns

al | eged in t he Plaintiffs’ conpl ai nt.
Mont gonery County, Maryland, is a charter
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county created pursuant to Article 25A and,
therefore, is included in the nmeaning of
“l ocal governnment” as defined in Courts and
Judi ci al Proceedings Article Section 5-
401(d) (1) of the Annotated Code of WMaryl and.
Def endant Lizzie L. Janes, R N., whose
negligence is also at issue, is an enpl oyee of
t he Defendant, Montgonery County, Maryland and

has been included in this case. As such,
Mont gomery  County, Mar yl and, has waived
sovereign immunity as the acts of its

enpl oyees wunder the |local governnent tort
clainms act established in Courts and Judi ci al
Proceedi ngs Article 8§ 5-403.
It also asserted that there was not a |l awful waiver of arbitration,
that the second anmended statenment of claimrelates back to the date
of the first claim and that no new party was added but the second
anmended statenent corrected a m snoner.
Wt hout setting forth any reasons but referring to
“consideration of any oral argunent,” the circuit court on May 11,

1998, granted the “Mtion to Dismss and/or Mtion for Summary

Judgrent” and dism ssed the action with prejudice.?

Cont enti ons

The Nans cont end:

1. Health Clains Arbitration had continuing
jurisdiction over the original action as
heal th care provider John Doe, M D. never

't is always hel pful to appellate courts to have the benefit
of the reasoning of a l|lower court judge. The author of this
opi nion has made it a practice over the years in preparation for
appel l ate argunent to first read the opinion, oral or witten, of
the trial court judge, together with any opinion of the Court of
Speci al Appeals, believing that thereby one obtai ned an unbi ased,
unpr ej udi ced overvi ew of the case.
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participated in the waiver therefore al
parties did not waive arbitration.

Appel l ants’ second anended statenent in
support of claim relates back to the
original filing of the first anended
statenent in support of claim

The substitution of “John Doe, MD., now
known as Lizzie Janes, R N” does not add
a new party beyond the statute of
limtations but rather corrects the true
nane of the John Doe health care
provi der.

Health care provider Lizzie Janmes, R N
was not prejudiced by the correction of
t he nanmed health care provider as she had
notice prior to the tolling of the
statute of limtations individually and
t hr ough her conti nui ng enpl oyer,
Mont gonmery County.

The use of John Doe, MD. or a fictitious
name was proper and should be allowed
under Maryl and | aw.

Mont gomery County and Janes are not
i mune from suit under the local tort
claims act and Montgonery County is
required to defend and pay on any
j udgnent agai nst Janes.

ees contend:

Mont gonmery County enjoys governmnental
immunity from clains of negligence when
it perforns a governnental function

The health clains panel chair did not
have jurisdiction to handle the second
anmended statenent in support of claim

Under any theory permtting anmendnent of
pl eadi ngs, the Nams could not include
Janes in either the HCAO claim or the
Crcuit Court proceeding.

the contentions into:
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1. Is the County a proper party to this
action?
2. Are the Nanms now barred from filing a

cl ai m agai nst Ms. Janes?

The County

The Nans m sunderstand the potential basis for any liability
on the part of the County. W begin with the fact that deeply
ingrained in Maryland law is the doctrine of governnental imunity.
In State v. B.& O RR Co., 34 M. 344, 374 (1871), aff'd, 88 U. S
456 (1874), Chief Judge Bartol pointed out for the Court, “The
right to sue the State was given by the Act of 1786, ch. 53, but
this was afterwards repeal ed and the right taken away.” The repeal
came by Chapter 210 Acts of 1820. State v. Wngert, 132 M. 605,
611, 104 A 117 (1918). Mbreover, governnental imunity may not
be waived. See Bd. O Education v. Alcrymat Corp., 258 M. 508,
516, 266 A 2d. 349, 353 (1970) (“[T]Jhe law is well established that
counsel for the State or one of its agencies may not either by
affirmative action or by failure to plead the defense, waive the
defense of governnental immunity in the absence of express
statutory authorization, or by necessary inplication froma statute
[.] . . .”). In Cox v. Anne Arundel County, 181 M. 428, 31 A 2d
179 (1943), the Court stated:

Governnents are imune from suit by
individual <citizens, wunless the right is

expressly given. The reason for this immunity
is stated by M. Justice Holnmes in the case of
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Kawananakoa v. Pol ybl ank, 205 U. S. 349, 27 S
Ct. 526, 527, 51 L.Ed. 834, ‘Sone doubts have
been expressed as to the source of the
immunity of a sovereign power from suit
wi thout its own perm ssion, but the answer has
been public property since before the days of
Hobbes. Levi athan, chap. 26, 2. A sovereign
is exenpt fromsuit, not because of any formal
conception or obsolete theory, but on the
| ogi cal and practical ground that there can be
no legal right as against the authority that
makes the law on which the right depends.’
When the state gives a city or county part of
its police power to exercise, the city or
county to that extent is the state.

ld. at 431, 31 A 2d at 181.

I n Bradshaw v. Prince George’s County, 284 Ml. 294, 300, 396
A 2d 255, 259 (1979), Chief Judge Mirphy, after quoting fromthe
opi ni on by Judge Barnes for the Court in Godwin v. County Commrs,
256 M. 326, 334-35, 260 A 2d 295, 299 (1970), discussing the
extent of a county’ s governnental immunity, said for the Court,
“['A] municipality or county is liable for its torts if it acts in
a private or proprietary capacity, while it is imune if acting in
a governnental capacity.” He further said, quoting from Robi nson
v. Board of County Conmirs, 262 M. 342, 345, 278 A 2d 71, 73
(1971), “We have consistently refused to ‘enlist in the crusade

agai nst sovereign inmmunity and to join the ranks of those courts’

whi ch have judicially abrogated the doctrine.” The acts here
i nvol ve “governnental capacity.” Bradshaw, 284 M. at 300, 396
A 2d at 259.

It is the belief of the Nans that passage by the Genera
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Assenbly of the Local Governnent Tort Clainms Act (the Act), found
in Maryland Code (1974, 1995 Repl. Vol., 1997 Cum Supp.) Sections
5-301 et seq. of the Courts and Judicial Proceedings Article,
changes all of this. Such is not the case. Section 5-302(a)
requires “[e]ach |ocal governnment [to] provide for its enployees a
| egal defense in any action that alleges damages resulting from
tortious acts or omssions conmtted by an enployee within the
scope of enploynent with the |local governnent.” Section 5-303(b)
provides that, other than for punitive damages, “a | ocal governnent
shall be liable for any judgnent against its enpl oyee for damages
resulting fromtortious acts or om ssions conmtted by the enpl oyee
within the scope of enploynent with the | ocal governnent.” Nowhere
in the Act, however, is there a waiver of imunity so that the
governnmental entity is subject to being nade a party to an action
based upon its enployee’s or agent’s tortious acts. The
governnmental entity’'s liability is analogous to a public liability
policy on an autonobile. The insurance conpany is liable for such
damages as its assured may inflict, but, generally speaking, the
i nsurance conpany is not an entity which may be sued for its
assured’'s torts.

W have been cited to no case of the Court of Appeals
construing the liability of a county under the Act nor are we aware

of any. However, this Court had the issue before it in Khawaja v.

City of Rockville, 89 M. App. 314, 598 A 2d 489 (1991), appea
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di sm ssed, 326 M. 501, 606 A 2d 224 (1992). In that case this
Court stated:

A legislative waiver of immunity by a
municipality is ineffective unless its
| egislature has clearly stated an intention to
waive imunity and either there are funds
avai l able for satisfying the judgnent or the
defendant has the power to raise funds for
that specific purpose. Heffner v. Mntgonery
County, 76 M. App. 328, 337, 545 A 2d 67

(1988) . The [Local Governnent Tort  ains
Act], by its own ternms, contains no specific
wai ver of governnent al immunity when a

governnmental entity is sued in its own
capacity. Viewing [this statute] in |ight of
its statement of purpose, the LGICA waives
only those immnities the governnent could
have in an action raised against its enpl oyee.
The statute requires the governnent to assune
fi nanci al responsibility for a judgnent
against its enployee by abolishing that
immunity the government nmay have had agai nst
responsibility for the acts of its enpl oyees.
The Act, however, does not create liability on
the part of the l|ocal governnent as a party to
the suit. (Enphasis added).

|d. at 325-26, 598 A 2d at 494-95.

We have repeated this view of the Act as recently as in
Willians v. Prince CGeorge’'s County, 112 M. App. 526, 554, 685 A 2d
884, 898 (1996), where we stated, “Under the LGICA the |oca
governnment nust defend and indemmify an enpl oyee for acts occurring
within the scope of his or her enploynent. The LGICA, however,
does not authorize the maintenance of a suit directly against the
| ocal governnent. Khawaja, 89 MI. App. at 325-26, 598 A 2d 489.”

It follows, therefore, that the circuit court properly

di sm ssed the action against the County.
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Ms. Janes
In our consideration of the claimagainst Ms. Janmes we shall
assunme, w thout deciding, that the HCAO panel chairman correctly
deci ded that HCAO retained jurisdiction
The Nans assert in their brief, “The fictitious nane or
nmoni ker John Doe, M D. was used [in their first anended statenent
in support of claim filed with HCAQ as the signature of the
clinician on the entry of the nedical record for Decenber 23, 1991
was illegible.” For this reason they would have us hold that
[imtations are not applicable to the claimagainst M. Janes.
Pl eadi ngs against fictitious persons are often called “John
Doe” pleadings. There is generally no authority to proceed agai nst
a fictitious party in the absence of statute or rule. 59 Am Jur.2d
Parties 8 16 (1987, 1998 Cunm Supp.). While sone states by
statute or rule authorize John Doe pleadings and then the
subsequent substitution of the person’s true nanme when di scover ed,
Maryl and is not one of them Al though Maryl and does not recognize
“John Doe” pleadings directly, we do permt |iberal anmendnent of
pl eadings to add a party or correct the m snonmer of a party. See
Maryl and Rul e 2-341(c). See also Gsherhoff v. Chestnut Lodge, 62
Md. App. 519, 526, 490 A 2d 720, 723, cert. denied, 304 M. 163
(1985) (“Maryland is nost liberal in allow ng anendnents so that
causes of action may be heard on the nerits.” (citing Crowe v.

Howseworth, 272 M. 481, 325 A 2d 592 (1974)); Gensler v. Korb
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Roofers, Inc., 37 Ml. App. 538, 378 A 2d 180 (1977); and Staub v.
Staub, 31 Ml. App. 478, 356 A 2d 609, cert. denied, 278 M. 735
(1976)).

Maryl and recogni zes the doctrine of “relating back.” The
doctrine of relation back provides that if the factual situation
remai ns essentially the sanme after the anendnent as it was before
it, the doctrine of relation back applies and the anmended cause of
action is not barred by limtations. Smth v. Gehring, 64 M. App.
359, 364, 496 A 2d 317, 319 (1985). In other words, if an
anendnent nerely corrects the nane of an original party, as opposed
to adding a new party, the doctrine is applicable. Smth, 64 M.
App. at 364, 496 A 2d at 319. Conversely, if a new defendant is
added, the doctrine of relation back does not apply. 1d., 496 A 2d
at 320. In Smth, Judge WIlliamH Adkins, Il, said for the Court:

In each of these cases, the correct
def endant--the one actually intended to be
sued- - was served W th process bef ore
limtations had run. This fact, however, is
not critical. The critical factors are (1)
who, on the facts of the case, was the
appropriate defendant, and (2) whether that
party had notice of his, or her, or its,
intended status as defendant wthin the
[imtations period. In each of the three
cases we have discussed, the significance of
service of process was that by that neans
notice to the intended defendant was nade
apparent. I n McSwai n [ V. Tri-State
Transportation Co. Inc., 301 MI. 363, 483 A 2d
43 (1984),] the Court of Appeals relied not
only on service of process, but also on pre-
suit notice to the intended defendant,
Transportation. That service of process on
the intended defendant is not essential to
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stop the running of limtations appears from
our decision in Reed v. Sweeney, 62 M. App.
231, 488 A.2d 1016 (1985).
ld. at 365, 496 A 2d at 320.

Applying the Smth two-part analysis outlined above to the
facts at hand, we hold that the second anended claim does not
relate back to the first anended claim It is unclear whether the
Nans net the first factor. Al though the Nanms clearly initially
intended to sue the health care provider who treated Ms. Nam
i.e., Ms. Janes, their Jlater actions belie this point.
Specifically, once the Nans |earned of M. Janes’ identity they
failed to anend their pleadings to reflect this information.
Rat her, the Nans waited al nbst eight nonths between |earning of
John Doe's identity and amending their pleadings. During the
intervening tine they never notified Ms. Janes of their intent to
sue by service of process. |In fact, they noved to dismss John Doe
fromthe suit with prejudice. These actions clearly evince an
intent not to sue the treating health care provider. Mreover, it
appears that the Nans anended their pleadings only in response to
the County’'s filing a notion for summary judgnent based on
sovereign imunity.

Even if we were to find that the Nans intended to file suit
agai nst Ms. Janes, the Nans have failed to show that Ms. Janmes had
notice of this intent. M. Janes was never served with notice of

process until nearly four and one-half years after the incident
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precipitating the lawsuit. No attorney entered an appearance on
her behalf. There is no evidence that anyone was negotiating with
the Nans on her behalf. The Nanms posit that M. Janes was on
notice because her enployer, Mntgonery County, was on notice
This argunent attenpts, but unsuccessfully, to canouflage the point
that there is no evidence that Ms. Janmes had notice of any kind.

The Nans are of the view that the notice to Montgonery County
is sufficient. W disagree. The fact that the County knew of the
suit and has an obligation under certain circunstances to pay a
j udgnent does not suffice to elimnate the need for Ms. Janes to be
sued within the period of limtations and for there to be service
of process upon her. This is so because she conceivably m ght end
up with personal liability. Section 5-302(d) makes “[t]he rights
and immunities granted to [her] contingent on [her] cooperation in
the defense of [the] action.” Section 5-302(b) of the Act sets
forth circunstances that mght |lead to execution against her. 1In
this case the conplaint in the circuit court does not specify a
dol I ar anmount of clainmed danmages. W have no idea what a jury
m ght render as a verdict were this case to go to trial and be
deci ded adversely to Ms. Janes. It nust not be forgotten, however,
that Section 5-303(a) states, “The liability of a | ocal governnent
may not exceed $200, 000 per an individual claim. . . .” Thus, it
is possible if this case were tried that Ms. Janmes mght end up
with personal liability. It follows therefore that the assertion

by the Nans that because the County has to pay the danmages then
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notice to it is sufficient nust fall. Mreover, we observe that
their contention is like saying that notice to an autonobile
litability carrier of a claim against its assured would nake
unnecessary the filing of a suit against that assured within the
period of limtations. Such is not the law. W hold that it was
necessary for M. Janes to be sued wthin the period of
limtations. She was not. The John Doe filing does not suffice.
This was no msnonmer, or correction of a previously identified
party, as the HCAO panel chairman correctly hel d.

Alternatively, we hold that the Nans are barred by estoppel
fromasserting their claimagainst Ms. Janes.

In WnMark Ltd. v. Mles & Stockbridge, 345 Md. 614, 693 A. 2d
824 (1997), Judge Rodowsky said for the Court:

The concept of judicial estoppel is
per haps best presented by an illustration. In
Kramer v. G obe Brewing Co., 175 M. 461, 2
A 2d 634 (1938), Kranmer had been injured when
a beer truck in which he was riding as a
hel per overturned. Kraner considered that he
had been hired by the driver, acting wthout
any authority of the brewery, and that, as
hel per, he would be paid by the driver out of
the driver’s wages fromthe brewery. 1d. at
463, 2 A 2d at 634. When Kraner sued the
brewery and the driver in a comon |aw tort
action, the brewery raised the defense of
wor kers’ conpensation exclusivity, averring
that Kramer was its enpl oyee. After obtaining
a voluntary dismssal wthout prejudice of the
tort action, Kr amer sought wor ker s’
conpensation. It was denied by the Wrkers’
Conpensati on Comm ssion, and that denial was
affirmed in the circuit court. |[|d. at 466, 2
A.2d at 636. This Court reversed and
remanded, setting forth the rationale behind
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t he doctrine of judicial estoppel, as foll ows:

““If parties in court were permtted to
assune inconsistent positions in the trial
of their causes, the useful ness of courts
of justice would in nost cases be
paral yzed; the coercive process of the
| aw, available only between those who
consented to its exercise, could be set at

naught by all. But the rights of nen,
honest and di shonest, are in the keeping
of the courts, and consistency of

proceeding is therefore required of all
t hose who cone or are brought before them
It may accordingly be |laid dowm as a broad
proposition that one who, w thout m stake
i nduced by the opposite party, has taken a
particular position deliberately in the

course of litigation, must act
consistently with it; one cannot play fast
and | oose.’”

ld. at 469, 2 A 2d at 637 (quoting Bi gel ow on
Estoppel 783 (6'" ed.) and citing Chio &
M ssissippi Ry. Co. v. McCarthy, 96 U S. 258,
267-68, 24 L.Ed. 693, 696 (1877) (“Were a
party gives a reason for his conduct and
decision touching anything involved in a
controversy, he cannot, after litigation has
begun, change his ground, and put his conduct
upon another and a different consideration.
He is not permtted thus to nmend his hold. He
is estopped from doing it by a settled
principle of law. ")).

ld. at 620-21, 693 A 2d at 826-27

Cloverfields Inp. v. Seabreeze Prop., 280 Ml. 382, 373 A 2d
935, on notion for reconsideration, 280 M. 400, 374 A 2d 906
(1977), is also instructive. There, on appeal to the Court of
Appeal s, the appellant, Coverfields, had contended it had the
right to collect a maintenance charge fromall of the lots in a

subdi vision. The Court of Appeals did not address the issue in its
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opinion, it said, “because of the concession in open court at the
time of oral argunent.” 1d. at 401, 374 A 2d at 907. It further
sai d, however

A notion for reconsideration is now made with
a request that we specifically consider this
portion of Coverfields’ argunent because
Seabreeze is now taking the position that this
concession did not extend to any | ots owned by
Seabreeze under either the original or any
ot her conveyances to it and that the
mai nt enance charge would be payable wth
respect to any such lots only from the tine
that such a lot was transferred by Seabreeze
to athird party.

Id. On the notion for reargunent the Court said, “There is no room
for m sunderstanding as to what was said,” and then proceeded to
quote fromthe tape of the argunent. |Id. It further said:

Gven the statenment that “[t]here [was] no
argunment here about | ot charges or who should
mai ntain the recreation area or collect [for]
the lots” and the asserted wllingness of
Seabreeze to assign to Cloverfields the right
to collect the lot charge if doverfields
recogni zed that the recreational area was to

be held in trust “for the benefit of all |ot
owners at Cloverfields in common,” it foll ows
that the concession concerned all lots, which

woul d include those |ots owned by Seabreeze.
W hold this to be a binding concession.
[CGting cases and ot her authority].

This was a stipulation or concession in open
court on behalf of one of the parties as to a
method for termnation of a part of the
litigation which was duly accepted by the
other party, a concession intended to persuade
this Court that it was unnecessary for us to
address a certain portion of the contentions
of the plaintiff below in this proceeding.
Long ago in Lewis v. WIlson, 151 U.S. 551,
555, 14 S. . 419, 38 L.Ed. 267 (1894), M.
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Justice Brewer observed for the Court, “A man
may continue litigation and stand on his
rights, or he may wai ve sone of his rights for
the sake of termnating litigation :
Seabreeze has done just this. Accordingly, me
hold that it is obliged to assign to
Cloverfields its right to collect |ot charges
for the maintenance of the recreational area
for all lots of the subdivision, including
those still owned by Seabreeze, provided that
Cloverfields recognizes that the recreational
area is held in trust for the benefit of
owners of all lots in the subdivision, which
it says it is willing to do.
Id. at 403-04, 373 A 2d at 908-09.

In this case we have the Nans joining in an election to waive
arbitration after they had full know edge of the identity of the
health care provider whom they deened to have been negligent and
after they had failed to anmend their conplaint before the HCAO to
i nclude that person as a defendant. Thereafter, they filed a
conplaint in the circuit court in which they continued to nane
“John Doe, MD.” as the person guilty of negligence at whomtheir
conplaint was directed. They then dism ssed “John Doe, MD.” as
a party defendant, with prejudice. Then, sonme nonths later, no
doubt as a result of the fact that Mntgonery County, Mryl and,
was |left as the only party defendant and was asserting
governnental immunity, they want to cone back and anmend their
claimin the Health Cains Arbitration Ofice by nmaking Ms. Janes
a defendant. They cannot bl ow hot and bl ow cold, or, as the Court
of Appeals quoted in Kraner v. G obe Brewing Co., 175 M. 461

469, 2 A 2d 634, 637 (1938), “one cannot play fast and | oose.” W



regard them as estopped.

JUDGMENT AFFI RVED;, APPELLANTS TO
PAY THE COSTS.



