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This is an appeal froma nodification of a child support order
i ssued on February 19, 1995 by the Crcuit Court for Queen Anne's
County, increasing appellee's child support obligations from $750
per nmonth to $1,032.19 per nonth, retroactive to Septenber 12
1994; ordering appellee to pay appellant $378.40 to satisfy
appel l ee' s arrearages; denying appellant's claim for additiona
child support arrearages, nedical, dental, and hospital bills;
equally apportioning all travel related expenses incurred in
connection with appellee's visitation rights; denying both parties’
clains for attorney's fees; equally dividing court costs between
the parties; and establishing a procedure for garnishing appellee's
wages should he fall nore than thirty days behind in his support
paynment s. Appel lant was not satisfied that the trial court
accurately cal cul ated appellee's incone for purposes of the child
support guidelines and took exception to the trial court's failure
to award her attorney's fees. As a result, appellant noted this
appeal , presenting the follow ng issues for our review
| . Did the trial court err and abuse its
di scretion when it failed to nmake the increase
ordered in child support retroactive to the
date of the filing of the petition, as allowed
under Md. CobE ANN., Fam Law 8§ 12-104 (1988)~?
1. Did the trial court err when it refused to
require the production of appellee's incone
t ax returns and ot her i nconme-rel ated
i nformati on, wher e, in maeki ng its
determnation on child support, the trial
court was required, by Mo. CooE ANN., FAM LAw §

12-203(b) (1989), to consider the incone tax
returns and related financial information?
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I11. Did the trial court err and abuse its
discretion when it failed to award to
appel l ant attorney's fees, where the evidence
showed, and the trial court found, a
| ongst andi ng pattern of appellee's refusal to
increase his child support paynents to an
appropriate level, consistent with the child
support gqui del i nes?

IV. Dd the trial court err when it failed to
i nclude appellee's full incone in its child
support conputations?

V. Did the trial court err when, for purposes of

the child support guidelines, it failed to add
to appellee's inconme the value of appellee's
personal use of a conpany car, as decl ared by
appellee in his inconme tax returns?

VI. Dd the trial court err when it failed to
consider properly appellee's share of the
capital gains from the sale of his honme as
income for purposes of the child support
guidelines, and as a liquid asset in its

determnation on the requested award of
attorney's fees?

FACTS

Appel l ant, Mrgaret Long Tanis, and appellee, Mchael S.
Crocker, were married on June 7, 1975. The parties had two
children —Tayl or Ashley Crocker, born on February 26, 1979, and
Chri stopher Long Orocker, born on July 1, 1984. On March 8, 1987,
the parties entered into a separation agreenent and were divorced

on August 16, 1988. After their divorce, appellant married Thomas
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Tanis and appellee married Julie Crocker, who were married to each
other before their marriages to appellant and appell ee.

When the parties separated, appellant took physical custody of
the children pursuant to their agreenent. Thi s arrangenent was
later nodified by an anmendnment to the separation and property
agreenent to accommobdate a change in appellee's visitation
requi renments brought about by appellant's noves to Phil adel phi a,
Pennsyl vani a; Atlanta, Ceorgia;, and Sarasota, Florida. Beginning
in March, 1987, appellee paid appellant $750 per nonth in child
support, $375 for each child.

Appellant did not seek a change in, and appellee did not
voluntarily adjust, appellee's child support obligations until
April 1994. At that tinme, appellant filed a petition wth the
trial court asking that she be awarded child support paynents that
net the child support guidelines.? Subsequent to the first day of
a two-day hearing, held on Septenber 12, 1994 and Novenber 25

1994, at the court's suggestion appellee increased his child

1 When appel | ant and appel |l ee entered into their settlenent
agreenent, Maryland's child support guidelines were not yet passed
by the I|egislature. The figure established by the settlenent

agreenent was substantially bel ow t he anmount appell ant woul d have
been entitled to according to the guidelines passed a short tine
| at er.
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support paynents to $850 per nonth and placed an additional $95 per
nonth into an escrow account.?

Appel l ee is enpl oyed as president of the John M Crocker Co.,
Inc., a famly-owed nechanical and electrical contracting
busi ness. The parties dispute appellee's salary — appellee
contending he is paid $1,000 per week for fifty-two weeks;
appel l ant alleging that appellee is paid $1, 100 per week for fifty-
three weeks. The discrepancy, in part, centers around a deci sion
by the Crocker Conpany to begin paying appellee $1,000 per week
effective COctober 20, 1993. Appel l ant argued before the tria
court that appellee's salary should be treated as $1, 100 per week
because it was only scal ed back to $1, 000 per week after appellee
received a certified letter fromappellant's counsel on Cctober 15,
1993, stating that appellant was seeking an increase in child
support. The trial court used $1,100 per week over fifty-two weeks
as appel l ee's inconme when using the child support guidelines. The
trial court also stated its desire to ascribe value to appellee's
use of a conpany car, but found that appellant did not produce
evidence of its value at the nodification hearing.

Appel | ee al so earned an annual salary fromthe United States

Arny Reserve that ranged from $13, 000 per year to less than $12, 000

2 The additional noney represented travel noney to which
appellee did not think appellant was entitled, but which he
under st ood she nmay have been —hence, the escrow account.
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per year. Appellant alleged at the hearing that appellee's salary
for 1993 was already above $12,000, as evidenced by pay stubs
appel | ee received fromthe Reserves. Appellee, however, noted that
the figure shown as gross pay reflected noney included in his pay
checks that was a reinbursenent for out-of-pocket expenses. The
trial court found that $12,000 per year was the nore reliable
figure. Finally, appellant alleged that appellee had derived
capital gains fromthe sale of his house. The trial court did not
i nclude any capital gains in its calculation of appellee's incone
because it noted in its opinion that appellee contended that he
realized no capital gains fromthe sale. Appellee's total gross
mont hly incone (Crocker Co. salary plus U S Arny Reserves pay) for
t he purpose of the guidelines was conputed to be $5, 766. 67.
Appel | ant has been sporadically enpl oyed as a regi stered nurse
since 1987 because of the noves she has nade since the divorce. At
the time of the nodification hearing, appellant was enpl oyed as a
nurse and the trial court found that her income was $2,187 per
nmont h. Recogni zi ng that appellant received additional incone from
a rental property she and her husband maintained, the trial court
found her gross nonthly income to be $2,395.67. The trial court
then determned that, pursuant to the guidelines, appellee's child

support paynents should be $1,032.10 per nonth.
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During the course of the nodification hearing appellant argued
t hat appel |l ee owed her arrearages for unpaid child support and past
medi cal, dental, and hospital bills. The parties al so disagreed
over who was responsible for the children's travel expenses
incurred during visits to appellee. Finally, both parties clained
to be entitled to legal fees due to the actions of the other.

The trial court's January 12, 1995 opinion and order
retroactively increased appellee's child support obligation to
$1,032. 10 per nonth from Septenber 12, 1994. As a result, appellee
owed appel l ant the difference between the anount appellee paid from
Sept enber 1994 t hrough January 1995, as well as the $378.40 ordered
by the trial court. The order also found that appellee did not owe
appel lant for any past due nedical, dental, or hospital bills
Furthernore, the order mandated that the children's travel expenses
for visitations with appellee would be shared equally by the
parties. Finally, the order denied |l egal fees to both parties and

equal | y apportioned court costs between them

Appellant initially contends that the trial court erred when
it failed to nmake its increase in appellee's child support
obligation retroactive to April 19, 1994 —the date appellant filed

her petition with the court —as opposed to Septenber 12, 1994.
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Appel | ant argues that, prior to the nodification of appellee's
support paynents, appellee was paying significantly less child
support than he owed because the paynents established by the
settl ement agreenent were substantially | ess than they would have
been if determned by the child support guidelines. Appel | ant
asserts that appellee's awareness of this fact, coupled with his
resistance to the increase of his child support paynents, required
the trial court retroactively to award the increase to the date of
appellant's petition —April 19, 1994.

Appel lant clainms that Mo. CooeE ANN., Fav Law 8§ 12-104(b) (1988)
and Mb. CooE ANN., Fam Law 8§ 12-101(a) (1) (1994) were enacted by the
| egislature with the intent that parties be prevented from
deliberately delaying nodification proceedings in order to stay an
increase in child support due the custodial parent.® This is
especially so, appellant argues, when, as here, the custodi al
parent is obviously due an increase in support. As a result
appel l ant asserts that the trial court's failure retroactively to
nodi fy appellee's paynents to April 19, 1994 was an abuse of

di scretion.

3 In appellant's brief, she cites Mb. CooE ANN., Fam LAw §
12-101(2) (1994) as standing for this proposition. Section 12-
101(2), however, requires the retroactive application of a
nodi fication of child support sought by a child support agency.
Section 12-101(a)(1) applies to applications nmade by parties. W
t hi nk appellant intended to cite (a)(1).
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MARYLAND CODE ANNOTATED, FAM LY LAw 8 12-101(a) (1) is not applicable
to this case. It states:
Unl ess the court finds fromthe evidence that
the amount of the award w1l produce an
inequitable result, for an initial pleading
t hat requests child support pendente lite, the
court shall award child support for a period
fromthe filing of the pleading that requests
child support.
I d. (enphasis added). This subsection only applies to initial
pl eadi ngs seeking pendente lite child support. In the case sub
judice, appellant requested a nodification of an existing child
support obligation.
MARYLAND CODE ANNOTATED, FAM LY LAw 8 12-104(b) governs the actions
of the trial court in this case. It states:
The court may not retroactively nodify a child
support award prior to the date of the filing
of the notion for nodification.
| d. Section 12-104(b) nekes clear that it is within the tria
court's discretion whether and how far retroactively to apply a
nmodi fication of a party's child support obligation up to the date
of the filing of the petition for said nodification. In Krikstan
v. Krikstan, 90 Ml. App. 462 (1992), the appellant was awarded a
downward nodi fication of her support paynents owed to her husband.
The trial court, however, did not retroactively apply the order to

the date the appellant filed for nodification. The appellant in

t hat case urged this Court to find that 8§ 12-104(b) required the
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trial court retroactively to apply the award to the date of the
filing of her petition. This Court disagreed and stated that:

[T]he law does not require that awards be

retroactive. It provides only that: "The

court may not retroactively nodify a child

support award prior to the date of the filing

of the notion for nodification.” [Appellant]

possesses no right to restitution or

r ecoupnent followng a nodification of

support; it is within the discretion of the

chancellor to determ ne whether to nmake the

award retroactive to the time of filing.
ld. at 472-73 (citations omtted). See also Reuter v. Reuter, 102
M. App. 212, 242 (1994). Likewise, in this case the trial court
was not required to award the increase in child support from Apri
19, 1994 —the date appellant filed her petition for nodification.

Therefore, the only period we nust review in determning

whet her the trial court abused its discretion is from Septenber 12,
1994, rather than April 19, 1994. The trial court set Septenber
12, 1994, as the starting date of the nodification because it did
not desire that appellee benefit fromthe ten-week del ay between
the first day of the nodification hearing, Septenber 12, 1994, and
t he second day, Novenber 25, 1994. Appellant urges this Court to
find that the trial court abused its discretion when it failed to
apply the nodification to April 19, 1994, because of appellee's
hi story of underpaying child support for the four years prior to

the nodification. Appel | ee, however, was not underpaying his

support obligation for the four years prior to the nodification
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Rat her, his child support paynent was set below the |evel the child
support guidelines would have established. As appellant presents
no ot her evidence that the trial court abused its discretion, and
we can discern none in the record, the trial court's decision to
apply the nodification of appellee's child support obligation from

Septenber 12, 1994 was not in error.

Appel | ant next contends that the trial court erred for two
reasons when it failed to require appellee to produce incone tax
returns and other incone related information for the purpose of
establishing appellee's inconme. First, appellant argues that M.
CooE ANN., Fam Law 8 12-203(b) (1989) requires a trial court to
consi der the inconme tax returns of the parties when making a child
support determ nation. Second, appellant asserts that the trial
court abused its discretion when it granted appellee's notion for
protective order and denied her notion to conpel discovery. As a
result, appellant clains that the trial court erred when it granted
appel l ee's notion for protective order on Cctober 18, 1994, and
refused to conpel appellee to produce the follow ng: unredacted
i nconme tax returns fromJanuary 1, 1990, up to and including 1994;

information regarding a hone nortgage for which appellee had
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all egedly applied; and information regarding the sale of appellee's
hone.

Appellant initially asserts that the trial court was required
to order appellee to produce unredacted copies of his tax returns
from1990 to 1994 by Mb. CooE ANN., Fam Law 8§ 12-203(b) (1989). It
st at es:

(2)(1) Except as provided in subparagraph (ii)

of this paragraph, suitable docunentation of

actual income includes pay stubs, enployer

statenents otherwi se adm ssible wunder the

rul es of evidence, or receipts and expenses if

sel f-enpl oyed, and copies of each parent's 3

nost recent federal tax returns.

(it) If a parent is self-enployed or has

received an increase or decrease in incone of

20%or nore in a l-year period within the past

3 years, the court may require that parent to

provi de copies of federal tax returns for the

5 npbst recent years.
| d. Appel l ant argues that 8 12-203(b)(2)(i) required the tria
court to consider each of appellee's pay stubs, receipts and
expenses (because appellee is self-enployed), and his three npbst
recent federal incone tax returns. We di sagree. Section 12-
203(b)(2) (i) sinply lists several docunents that are suitable
docunentation of a parent's actual inconme. |In order to establish
his or her actual inconme, a party to a child support case could
produce any one, two, or all three of the itens listed in 8§ 12-
203(b)(2)(i). Additionally, 8 12-203(b)(2)(ii) states that a trial

court may, when certain criteria are nmet, require a party to
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produce inconme tax returns for his or her last five years. It is
not mandatory. Section 12-203(b) does not require that a parent's
incone tax returns be considered in order to resolve a dispute
concerning that parent's incone.

Appel lant also alleges, however, that it was an abuse of
di scretion for the trial court to grant appellee's notion for
protective order and bar appellant from obtaining the financia
i nformati on she sought. As appellant concedes, we review the trial
court's decision to grant the notion for protective order only to
determ ne whether the trial court abused its discretion when it
rendered its decision. See Price v. Orison, 261 Ml. 8, 10 (1971).
In the case sub judice, appellant does not provide this Court with
evidence that the trial court abused its discretion when it denied
appellant's notion to conpel discovery and granted appellee's
notion for protective order.* From the record, we are able to
di scern that appellee's notion sought protection from appellant's
di scovery requests regarding his inconme tax returns because
appel | ee's spouse was the fornmer wife of appellant's spouse and

that information obtained fromappellee's tax returns could be used

4 Appel | ant does suggest that the trial court's decision to
grant appellee's notion for protective order was an abuse of
di scretion because Mb. CobE AN., FAM Law 8§ 12-203(b) required
di scl osure of appellee's incone tax returns, but because we have
already noted that this was not error, we my discount this
ar gunent .
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by appellant's spouse during another proceeding. Appellee based
his request that he not be ordered to produce docunents relating to
an alleged | oan application and the sale of his previous honme on
the grounds that the information was irrelevant and that
appel lant's request was designed to "annoy, harass, oppress and
create an undue burden on [appellee].” The trial court apparently
granted appellee's notion for the reasons stated therein.

MARYLAND RULE 2-403(a) governs the application for protective
orders. It states:
On notion of a party or of a person from whom
di scovery is sought, and for good cause shown,
the court nay enter any order that justice
requires to protect a party or person from
annoyance, enbarrassnent, oppression, or undue
burden or expense, including one or nore of
the followng: (1) that the discovery not be
had, :
Hence, the trial court did not abuse its discretion when it granted
appel l ee's notion as | ong as good cause was shown and the order was
issued to protect appellee from annoyance, enbarrassnent,
oppressi on, or undue burden or expense.
Qur research has wuncovered little precedent in Mryl and
appel | ate decisions. W do note, however, that M. RuWE 2-403(a) is

based in |arge part on Federal Rule of Cvil Procedure (F.R CP.)

26(c).% As a result, recognizing that when interpreting a Maryl and

5 F.R C.P. 26(c) states:
(continued. . .)
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Rule that is simlar to a Federal Rule of Cvil Procedure this
Court may | ook for guidance to federal decisions construing the
correspondi ng federal rule, Pleasant v. Pleasant, 97 Ml. App. 711
732 (1993), we nmay examne the interpretation federal courts have
lent to F.R C.P. 26(c) when we consider M. RUE 2-403(a).

The party seeking a protective order pursuant to F.R C P.

26(c)
has the burden of making a particular and
specific denonstration of fact, as
di sti ngui shed from general , concl usory
statenents, reveal i ng sone i njustice,

prejudi ce, or consequential harm that wll
result if protection is denied.

Blum v. Schlegel, 150 F.R D. 38, 41 (WD.N Y. 1993). See al so
Bl ankenship v. Hearst Corp., 519 F.2d 418, 429 (1975); Johnston
Dev. Goup, Inc. v. Carpenters Local Union No. 1578, 130 F.R D

348, 352 (D.N.J. 1990). Addi tionally, federal courts have nade

5(...continued)
Upon notion by a party or by the
person from whom discovery is

sought, . . ., and for good cause
shown, the court in which the action
is pending . . . may nmake any order

which justice requires to protect a
party or person from annoyance,
enbarrassnent, oppression, or undue
burden or expense, including one or
nore of the following: (1) that the
di scl osure or discovery not be had;

This is alnost identical to Mb. RULE 2-403(a).
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clear that protective orders are not to be granted liberally. In
Bridge C. A T. Scan Assoc. v. Technicare Corp., 710 F.2d 940 (2d
Cir. 1983), the Second Crcuit Court of Appeals stated that:

Rule 26 . . . is not a blanket authorization

for the court to prohibit disclosure of

i nformati on whenever it deens it advisable to

do so, but is rather a grant of power to

i npose conditions on discovery in order to

prevent injury, harassnent, or abuse of the

court's processes.
|d. at 944-45 (citations omtted). Gven the liberality with which
di scovery rules are to be construed in Maryland, Kelch v. Mass
Transit Admnistration, 287 M. 223, 229-30 (1980), we are
persuaded that the principles stated in Blumand Bridge C A T. Scan
Assoc. should be applied to our analysis of the trial court's
actions taken pursuant to Mb. RULE 2-403(a).

Al so guiding our review of the trial court's conduct is this

Court's previous review of fornmer Mb. RULE 406, which governed the

i ssuance of protective orders. In R chardson v. Drector, Patuxent

Institution, 31 Ml. App. 468 (1976), we stat ed:

[When it is apparent to the trial court that
di scovery is being utilized for the purpose of
harassing or is oppressive, as by the placing
of alnost insurnountable roadblocks in the
path of the State, the court may, pursuant to
Rul e 406 and Rule 422 a 3, pass a protective
or der enpl oying one or nmore  of t he
al ternatives sanctioned by Rul e 406.
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ld. at 473 (citations omtted). The use of the |anguage "al nost
i nsurnount able” in the opinion indicates that this Court intended
a protective order to be utilized inlimted circunstances. It is
inthis light that we exam ne the trial court's decision to grant
appel lee's notion for protective order.

In this case, appellee argued that his spouse's relationship
to appellant's spouse, and the fact that appellee already had W2
statements and payroll sheets that detailed his inconme, nmade
appellant's request for his incone tax returns oppressive and
pl aced an undue burden of production upon him Appellee did inform
the trial court of the relationship between his spouse and
appel l ant's spouse. O herw se, however, appellee failed to state
how the protective order was required by justice to protect him
from oppression and an undue burden. Appellee's W2 statenments
and payroll sheets did not provide appellant with the sane
information that his income tax statements would —for instance,
inconme frominvestnents and/ or properties. Because production of
appellee's inconme tax returns could provide appellant wth
information she did not have, the request was neither oppressive
nor placed an undue burden on appellee. Consequently, the trial
court's decision to grant appellee's notion with respect to his
i ncome tax returns was an abuse of discretion because appellee did

not denonstrate "good cause" for the issuance of the order.
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Appel | ee al so argued that appellant's request that he produce
docunentation of an alleged |oan application and docunentation
concerning the sale of his previous hone was intended to annoy,
enbarrass, and oppress him as well as place an undue burden on
hi m As a result, appellee asked the trial court to issue a
protective order relieving him of the obligation to produce the
requested docunentation. In this respect, appellee did no nore
than issue a general, conclusory statenent that parroted the
| anguage of Mb. RUE 2-403(a) and, consequently, failed to neet his
burden of production in this matter as stated in Blum Bl ankenshi p,
and Johnston Dev. Goup, Inc., which we have adopted. As a result,
with respect to appellant's request that appellee produce
docunment ation regarding his | oan application and the sale of his
house, the trial court also erred when it granted appellee's notion

for protective order.®

Appel  ant further contends that the trial court erred when it

failed to award to appellant counsel fees incurred in association

6 We note that during the Novenber 25, 1994 hearing on the
matter, appellee denied having made an application for a loan to
build a new hone. If this is the case, then, of course, appellee
could respond to appellant's docunment request that it does not
exi st .
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with her petition to nodify appellee's child support obligation

Appel l ant argued that the evidence showed, and the trial court
found, a longstanding pattern of appellee's refusal to increase his
child support paynents to a level comrensurate wth the child
support guidelines. H's refusal voluntarily to increase his
paynents is, appellant asserts, the only reason she was conpelled
to prosecute her action in court. Additionally, appellant argues
that the trial court incorrectly found that she and appel |l ee were
in a substantially simlar financial condition. As a result

appel l ant clains that appellee should have been required to pay her
attorney's fees and the trial court's failure to make himdo so was
an abuse of discretion.

Initially, we note that the decision not to award attorney's
fees is one that lies within the sound discretion of the trial
court and wll not be disturbed absent a showi ng of an abuse of
that discretion. See Walsh v. Wal sh, 95 Md. App. 710, 720 (1993),
rev'd on other grounds, 333 M. 492 (1994). In its January 12
1995 opinion and order, the trial court stated that an award of
attorney's fees, which both parties asked for, was controlled by
Mb. CooE ANN., FAM Law § 12-103 (1994). After determning that both
parties were permtted to request an award of attorney's fees

pursuant to 8 12-103(a), the trial court determ ned whether the
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parties were entitled to such an award. In doing so, it considered
the criteria listed in 8§ 12-103(b):

(b) Before a court may award costs and counsel

fees wunder this section, the court shal

consider: (1) the financial status of each

party; (2) the needs of each party; and (3)

whet her there was substantial justification

for bringing, maintaining, or defending the

pr oceedi ng.
The trial court found that the financial status and needs of both
parties were substantially the same —"Neither party has greater
needs or ability than the other to pay anything on their opponent's
counsel fees. Their desire to have the court award their
attorney's fees against their ex-spouse is primarily punitive."
The trial court also found that the parties were substantially
justified in bringing and defending the petition, respectively —
"I'n sum neither party |acked substantial justification for taking
the actions and positions they did . . . ." After reaching the
above findings, the trial court held that neither party was
entitled to an award of attorney's fees.

Appel l ant asserts that the trial court abused its discretion
when it found that both parties were justified in acting as each
did during the proceedings. Appellant clainms that appellee should
have known that an application of the child support guidelines

would require himto pay nore in child support to appellant than he

was prior to her April 19, 1994 petition. Appellant contends that
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appel l ee should have turned over all docunents relating to his
inconre and allowed appellant to plug this information into the
child support guidelines in order to arrive at his support paynent.
W di sagree.

The trial court's finding that appellee was substantially
justified in defending the action was not an abuse of discretion.
The realization that his child support obligation would be
i ncreased by the guidelines did not conpel appellee to refrain from
mounting a defense —he was entitled to dispute the level of his
income. It is clear fromthe record that the parties legitimately
di sputed the | evel of appellee's incone. Appellee received incone
from the US. Arny Reserves, but the precise anmount of incone
recei ved was di sputed because appellee clained that a portion of
his paychecks actually represented reinbursenent for expenses.
Addi tional ly, appellant contended that appellee had deliberately
reduced his wages by $100 per week when he di scovered appel | ant was
seeking a nodification of child support. Finally, as noted above,
there were issues regarding the value of appellant's use of an
aut onobi |l e furnished by the Crocker Conpany and whet her appellee
received any capital gains fromthe sale of a house. dearly, the
parties disputed facts that were material to the child support

determ nation. Consequently, the trial court's determ nation that
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appel | ee was substantially justified in defending the action was
not an abuse of its discretion.

Appel l ant al so argues that the trial court's determ nation
that she and appellee were in a simlar financial situation was
clearly erroneous. This Court's decision that the trial court
erroneously granted appellee's notion for a protective order
i npacts the trial court's decision regarding attorney's fees. The
court should have had before it nore information concerning
appellee's financial condition at the time it made its ruling.
Consequently, we shall vacate the trial court's decision not to
award attorney's fees to appellant so that it nay reconsider
whether it should do so in light of any new financial data

recovered by appellant's discovery requests.
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IV

Appel l ant al so contends that the trial court erred when it
failed to include all of appellee's inconme in its child support
conmput ati ons because it allegedly excluded both one week of paid
vacation from appellee's Crocker Conpany salary and a part of
appellee's mlitary reserve pay. Appellant clains that appellee
received fifty-three weeks pay fromthe Cocker Conpany rather than
fifty-two, as the trial court found, and that the trial court,
t her ef ore, excluded $1,100 from appellee's annual sal ary.
Addi tionally, appellant states that the trial court erred when it
determ ned that appellee's salary fromthe U S. Arny Reserves was
$12,000 when his total salary as of the hearing was already
$12,153.48. As a result, appellant asserts that the trial court's
child support conputations were incorrect.

The trial court's determ nation of appellee's salary fromboth
the Crocker Conpany and the U S. Arny Reserves is a finding of fact
and as such will only be reversed if clearly erroneous. See M.
RUE 8-131(c) (1996); Van Wk, Inc. v. Fruitrade Int'l, Inc., 98 M.
App. 662, 668-69 (1994). So long as there is conpetent nateri al
evidence to support the trial court's finding, it wll not be
di sturbed on appeal. Ni xon v. State, 96 M. app. 485, 491-92,

cert. denied, 332 Ml. 454 (1993). 1In this case, there is evidence
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on the record that supports the trial court's findings regarding
appel l ee's sal ari es.

Appel l ee's testinony concerning his salary from Crocker
Conpany presented the trial court with conflicting evidence.
Appel I ant argues that appellee said that he was paid for fifty-
t hree weeks:

Q Now, with respect to your pay from the
Crocker Conpany, you indicated that you were

tal king about a paid vacation. That's |
gather pay in addition to a fifty-two week
year ?

A That's correct.
This testinony, appellant clains, conclusively denonstrates that
appellee receives fifty-three paychecks from Crocker Conpany
annual | y.

Al though appellee's testinony could be construed in that
manner, a nore conpl ete analysis shows that the testinony supports
the trial court's finding that appellee received fifty-two pay
checks from Crocker Conpany. After establishing that appellee's
pay checks were for $1,000 and that he received one week of paid
vacation, appellee's attorney asked hi mwhat his annual salary from
t he Crocker Conpany was. Appellee responded that it was $52, 000.
The natural inference to be drawn is that appellee received fifty-
two pay checks. Appel lee further attenpted to clarify his

testi nony when he stat ed:
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Q Ddn't you testify in response to [your
attorney's] question that you got fifty-two
weeks of pay, one week being a paid vacation?
A That's correct.

Q So you do get an additional lunp sumin
addition to the tinme off you take from work?

A No, | don't.

Q You don't?

A Let me nake sure | understand vyour
question. | get fifty-two weeks of salary a
year. In addition to that | get one week

addi tional salary paid vacation.

Q And during the fifty-two weeks you take a
week of f?

A Yes. That week is paid vacation.
Al t hough appellee had difficulty expressing hinself, it was not
clearly erroneous for the trial court to find that the above
testinony indicated that appellee was paid for fifty-two weeks.

Appellant also clains that the trial court's finding that

appel lee's U S. Arny Reserve pay was $12,000 was clearly erroneous.
Appel lant clains that there was testinony that appell ee had al ready
recei ved pay checks in excess of that anount. The record is clear,
however, that a part of appellee's checks fromthe Reserves was not
salary but reinbursenment for out-of-pocket expenses. At the
Novenber 25, 1994 hearing on the matter appellee testified that:

Q [OQn the W2 from the mlitary . . .

[u]sing this docunent, therefore, if the year

were to have ended at the end of Septenber,

1994, your W2 [salary] would --
A $11,661.23
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Appel | ee al so explained that, as of Septenber 1994, nost of his
salary fromthe Reserves for 1994 had already been paid to him In
[ight of this evidence, the trial court was not clearly erroneous

when it determ ned that appellee was paid $12, 000 per year by the

U.S. Army Reserves.
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V

Appellant's fifth contention is that the trial court erred
when it failed to add to appellee's actual incone the value he
derived fromthe use of a conpany car provided by Crocker Conpany
as it may do pursuant to Mb. CobE ANN., Fam Law 8 12-201(c)(3)(xv)
(1989). Appellant clainms that the trial court's failure to add
this value to appellee's inconme resulted in an inproper calcul ation
of appellee's child support obligation using the child support
guidelines. The trial court stated in its January 12, 1995 opi nion
and order that it "would like to apply a value to the use of the
conpany car, but no evidence was produced of rental values of
vehicles."” Appellant argues that the trial court had before it
redacted copies of appellee's personal incone tax returns stating
a value of his personal use of the conpany car. As a result,
appel l ant asserts that the trial court's determ nation that there
was no evidence of the car's value was clearly erroneous.

Appel lant msinterprets the information contained within those
portions of appellee's tax returns furnished to the trial court
from 1990, 1991, 1992, and 1993. There is no valuation of the
personal use of the conpany car cal cul ated on appellee's incone tax
returns. Section A lists general information including total
m |l eage the vehicle was used in each year; mles driven for
busi ness purposes; percent of business use; average daily comute;
and mles included within business mles that pertain solely to the
conmmut e. Section B required appellee to multiply the nunber of

mles he drove for business purposes by .26. This mght provide a
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busi ness value of a personal car.” Nowhere on the tax return

however, is there a figure that could be utilized to determne a
value of the personal mles for which the car was used.
Additionally, the trial court accurately stated that no other
evidence of the rental value of the car was presented to it during
t he heari ng. The trial court, therefore, did not err when it
refused to determne a value of the conpany car furnished to

appel | ee by Crocker Conpany.

W

Appel lant finally contends that the trial court erred when it
failed properly to consider appellee's share of the capital gains
derived fromthe sale of his hone as inconme for purposes of the
child support guidelines.® MRYLAND CODE ANNOTATED, FAM LY LAW § 12-
202(c)(4)(ii) (1989) permts a trial court to include capital gains
in a party's actual incone for child support guideline purposes
"[b] ased on the circunstances of the case." Appellant argues that
the trial court's stated reason for excluding appellee' s capital

gains fromhis actual inconme was clearly wong.

! W note that Section B is only to be used if the
individual filing the tax return owns the car. |In this case, both
parties and the trial court assunmed that the Crocker Conpany owns
the vehicle. As a result, we are perplexed by appellee' s decision
to use Section B

8 Appel l ant al so asserts as a part of this argunment that
the trial court erred when it failed to include capital gains
derived from the sale of the hone as a liquid asset in its
determ nation of appellant's request for attorney's fees. W shall
not discuss this again as we addressed it in full in section Il of
t hi s opi ni on.
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Appel l ant notes that at the Novenber 25, 1994 hearing appell ee
testified that he bought the house for $260,000 and sold it for
$320,000, realizing a capital gain of approximtely $60, 000.
Appel | ee st at ed:

Q Now, [appellee], you have realized sone
capital against this year, haven't you?

A Fromthe sale of a house, yes.

Q Wiat was the selling price of that home?
A The selling price was $320, 000. 00.

Q How nmuch did you purchase it for?

A $260, 000.

* * *

Q So you realized a net capital gain of
$60, 000. 00 this year by reason of the sale of
t hat hone?

A No, that is incorrect. It was |ess than
t hat because we had major things we did to it.

Q And you are, what, now building a hone --
A No. W are not.
The exact anpbunt of the capital gain realized was never settl ed.
The trial court, however, declined to include any capita
gains in appellee's actual income for the purpose of using the
child support guidelines. In reaching this decision, the only
statenent the trial court nmade in its opinion and order was:

[ Appel | ee] admts realizing a capital gain on
the sale of the former nmarital home, but
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contends the proceeds were used for repairs
and mai nt enance of his present hone.

Appel I ant asserts that this finding of fact was clearly wong and
that, therefore, the trial court's reason for excluding the capital
gain appellee realized fromthe sale of the hone was clearly wong.
FAM LY LAw 8§ 12-202(c) (4) states:

Based on the circunstances of the case, the

court may consider the following itens as

actual incone: . . .; (ii) capital gains;
ld. (enphasis added). The |anguage used by the legislature in 8§
12-202(c)(4) indicates that the legislature intended that a trial
court's decision of whether to include capital gains as a part of
a party's actual incone be wthin the sound discretion of the trial
court and should only be disturbed on appeal if the trial court
abused that discretion or if its judgnent on the matter was clearly
Wr ong. See Gates v. Gates, 83 MI. App. 661, 663 (1990). Cf.
Petrini v. Petrini, 336 M. 453, 462 (1994). W note, however
that a capital gain which is the result of a one-tinme transaction
—rather than a recurring source of income as when parties are
engaged in the purchase and sale of real estate property as a neans
of income —may not qualify as ordinary inconme for purposes of
cal culating child support.

In the case sub judice, the trial court's judgnment was clearly

Wr ong. Its finding of fact that appellee used the proceeds for
"repairs and nmai ntenance of his present honme" finds no support in

the record and is directly contradicted by appellee's testinony
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explaining that he and his wife realized | ess than $60, 000 capital
gain fromthe sale of the house because they had spent noney on the
honme after they purchased it and before it was sold. As a result,
there is no basis in the record for the trial court's stated reason
supporting its decision to exclude the capital gain appellee
realized fromhis actual incone. Hence, that decision was clearly
wrong and an abuse of discretion.

In sum on remand, appellee's notion for protective order
shoul d be deni ed; the court should reconsider conputation of child
support and whether to award attorney's fees to appellant; it
shoul d determ ne the anount of capital gain appellee realized from
the sale of the house; and, in accord with Mb. CooE ANN., FAM LAw 8
12-202(c)(4), it should determne whether, "[b]Jased on the
circunstances of the case," that capital gain should be included as

a part of appellee's actual incone.

JUDGMENT OF THE CIRCU T COURT
FOR QUEEN ANNE' S COUNTY
VACATED, AND CASE REMANDED FOR
PROCEEDI NGS CONSI STENT W TH
TH'S OPI NI ON.

COSTS TO BE PAI D BY APPELLEE



